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APPELLATE CIVIL 
Before Mr. Justice Richardson and Sir Syed Shameul Huda, 
Knight, /wage. 


TELENDRAJIT RAJ KUMAR 
t. 
GUNENDRAJIT RAJ KUMAR AND OTHERS,* 
Appeal—Agpenl filed out of time—Provisional order admitting. appeal—Reepen- 


dent noi objecting at hearing Appellate Court, if con, sno motu, dismiss ow. 


the ground of limttation—~Limttation Act (LX af 1908), Secs. 3, 5—( ractice. 

An appeal presented to the Court, was found to be out of time, Thea appellant 
filed an affidavit explaining the circumstances. Upon that tho then District Judge 
ordered the appeal to be admitted “ subject toeobjectlon. at the hearing! The 
appeal was hoard at length onthe merits by the sučcessor of the District Judge, 
the respondents raising no objection as to limitation, The District Judge held 
in Amer on eee eg eee acting eno m 
on the ground of limitation : .. 

Hald, that the order admitting the appoel eres provisional In the Sooso that the 
respondents might at the hearing, take exception to it and show that it was wrong. 
Hence the District Judgo was gob at liberty to go behind the order, so long as the 
respondents did not chose to abject to ft. 

x e 

That the District Judge should have decided the appeal in accordance with the 
opinion which be had formed on the merits. li 

The practice of admitting appeals “ subject to objection at tho hearing,” is 
condemned: Kriskwasemi v, Ramazami (1) referred to. ° 


* Appeal from Appellate Decroe No. 3690 of 1916, against the decree of R. 
E. Jack Esq., District Judge of Madia, dated the 31&t August, 1916, affirming that 
of Baba Kali Kumar Sarkar, E ae cas eae goth March, 
191 5. 

(1) (1917) #7 C. Le J. 353; L'R. 45 1. 4, 85; I. Le Re 41 Mad, 422. 
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Appeal by Defendant No. a. e 
The material facts appear from the judgment. 


Mr. C. R. Das and Babu Baranaskibaski Mukherjee for the ° 


Appellant. » . 9% s j^ 
, No one for the Respondenjs. 


` C. A. Y. 
* Jhe judgment of the Court was as follows: * 
This js a "seoond appeal and the point arises in this way. 

* When the appeal to the lower appellate Court was presented it 
was foufid to be dut of time. The appellant, who was the defendant 
No. s in the suit, filed an affidavit explaining the circumstances. 
Upon that the then District Judge ordered the appeal*o be admitted 
“ subject to objection at the hearing.” The appeal came on for 
hearing befoss his successor and it appears that on behalf of the 
respondents, the plaintiffs, no objection was taken at the hearing to 
the order of admission. The appeal was heard at length on the 
merits and the District Judge in his judgment has discussed and 
pronounced upon the merits, his conclusion being that the decree 
of the trial Court in favour of the plaintiffs was erroneous and that 
the suit should have been dismissed. Having however come to that 
conclusion he seems to have noticed thesorder made when éhe appeal 
was admitted and acting sxo moim he went on to deal with the ques- 
tion of fimitation. On that question he found against the appellant 
and in the result he,was, as he himself expresses it; " unfortunately " 
compelled to disthiss the apgeal on the ground thatit was time 
barred. . Y 

From that decision the defendant No. 2 has — to this 
Court. The ,case has been argued on his behalf, But not, we regret 
to say, on behalf of the plaintiffs who have not entered appearance 
before us. . 

Now if we refer to section 3 of the Limitation Act, it lays down 
that every suit instituted or appeal presented after the prescribed 


` period is to be “ dismissed although limitation has not been set up 


as a defence." A duty is thus cast upon the Courts which in a pro- 
per case ought not to be neglected. But the rule so enacted is er- 
pressly made subject to the sections which follow and among those 
sections is section 5 under which on “ sufficient cause ? being shown, 
an appeal may be admitted out of time. The order made by 
the first District Judge was- presumably made under that section. 
It was an order provisionally deciding the question of limitation in 
the appellant's fayour. It was obtained by the appejlant on the 


+ 
s 
* 
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o strength of the affidavit filed by him ang he was entitled to 
* such benefit as he could derive froni its terms, The words “subject 

*to objection gt the hearing” mean “subject to objection by the 
respondents " and the order was provisiogel if this senso that the 
respondents might at the hearing take exception to it and show that 
it was wrong. The District Judge was so far bound by the order, 
es an order made by his predecessor, that unless the responjlgnts 
chose to object to it he was not at liberty to go behirfl it, " 

It follows that in our opinion the District Judge shóuld hare 
decided the appeal in accordance with the opinich which he had 
formed on the merits, On the present appeal it is open to us to 
, make the decree which the District Judge should have made. 

We may add that the practice of admitting appeals “subject to 
objection at the hearing" has now been condemned by the Privy 
Council: Xirskaasami v. Ramasami (1). The practice Miis 
should cease, 

The appeal is allowed. The decrees of the Courts below are set 
aside and the suit is dismissed. The appellant will pay his own 
costs of this appeal but is entitled to his costs in the Courts below. 


A. T. M. Appeal allowed. 


(9) (19171 37 C. L. J. 353; Lẹ R. 45 1. A 25; I. L. R. 41 Mad. 4123 
22 C. W.N 48r. 
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Before Sir — Chaudhuri, Knight, Judge, and Mr. 


Justice Cuming. ° - . 
ANNADA, CHARAN MANDAL j 
e D 


* 
ATUL CHANDRA MALIK AND OTHEPS,* 
$ 


Hindu Lom— Legal necessity — Alienaiion by Hindu widow—Letters of adminis- 
tration—Grant to Hindu Widow, effect-of—Permission obtained for alienation 
—Fraudulent represeniation—-Civil Court, Qf can declare the nullity ef letters 
| of administration. 4 
A mortgagee from a Hindu widow — of her husbend's estate, who 

advanced money after the grant of leave to the widow, who had obtained letters of 
v Appeal from Appellate Decre No. 707 of 1918, agsinst the decree of H. C. 

, Maitland, Esq., Additional District Judge of Howrah, dated the 1 4th. January, 1918, 

"revenu (at bk Babü Debendra Nath Pal, Subordinate Judge of Howrah, dated 

the asth September, 1916. : ? 


-- 
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CIVIL. administration ia respect of, the estate, to mon gage; is not under. any obligation to e 
— inquire into legal necessity for mortgage: To challenge such a transaction, it is ° 
—— to be shown that the person, who got the sanction knew that the facts were false e 
— or that he was instrumental in, getting the order from the Court upon false ro- 
Atul. presentation : Kamikkya v. Hari"Ckurn (1) followed. * 

— A civil Court has no jurisdiction t$ declare the order as to grant of letters of 
wiministratlon as null and void. The proper Court to,set aside the letters of 
admiration is the Probate Court. 2 


, Appeal, by Defendant No. a. 
Suit for, deelgration of reversionary right and for a declaration 
that a mortgage executed by their gfandmother was not operative 
against them. 


The material facts appear from the Judgment. 
Babus Digarka.' Nath Chuckerdutty and Asiranjan Chatterjee 


for the Appellant. 
Babus Ram Chunder Majumdar and Bijan Kumar Mukherjee lor 
the Respondents. 


The judgment of the’ Court was as follows : 


May, 13. The plaintiffs instituted the suit for a declaration that they were 
the reversioners of the estate of one Gopal Chandra Shaw their 
maternal uncle, that a mortgage which had'been executed by his widow 
Mokshodamoyee Dassi was not operative against them and that 
the properties covered thereby could not be sold in execution of the 
decree obtained by” the mortgagee against her. They also applied 
for a temporary injunction rÉstrainipg the sale and for a declaration 
that they were not affected by the mortgage deed or the decree or 
by the sale of the mortgage properties as directed by the said 
decree. It t appears thet the plaint was subsequently amended and 
an allegatión was added that, the mortgage-debt had been satisfied. 
It was also alleged by them that the lady fad no legal necessity and 
therefore could not bind the estate in any manner. It. is noticeable] 
that there is nothing, said in the plaint about this lady having ob- 
tained letters of administration to the estate of her husband. It 
is Clear upon the evidence that citations were issued so far as the: 
reversionary heirs were concerned and that some of them were pre- 
sent when the letters were granted. There is no question that the 
plaintiffs are the presemt reversionary heirs of" Gopal Chandra 
Shaw. 

The learned Subordinate Judge held ‘that there was legal neces- 
sity for the loan contracted by the widow Mokhadamoyes, that she 

(1) (1899) I. Le R. 26 Calc. 607." . e 


“ye 
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e applied for leave to mortgage tħe property after having obtained 


* letters of administration and such leave was granted by the Court, 


° that the reversioners at least some of them þad knowledge of the 


application but did nothing. He held ,upom these facts that the 
plaintifs ‘had knowledge of the legal necessity? As regards the 
allegation that fhe mortgage-debt dug to the decree-holder had been 
satisfied he found that the documents relied upon by thp plaintif 
were not genuine that the mortgage bond “had not been paid in 
part and not been satisfied from the income of the Jhnd in the 
mortgage suit” and therefore it stood good and valid. He therefore 
dismissed the suit. ` i ; i 

On appeal the learned Additional District Judge has reversed 
that decision upon the following findings,{1) that the mortgage in 
question was not for legal necessity and (s) that the defendant the 
mortgagee did not by esa fde enquiry satisfy himself that there was 
such necessity. It appears to us that he has entirely overlooked 
the question about this lady having obtained sanction of the Pro- 
bate Court to mortgage the property. After such sanction the 
defendant No. a advanced meney presumably relying upon the 
fiat of the Court. There is nothing to show nor has it been found 
thgt the transaction was collusive or fraudulent or that there was 


anything" which tainted fhe transaction with fraud. It was not a 


case of advancing money having regard to the legal necessity of a 
Hindu widow but merely upon the leave granted by the Court 
which permitted her to mortgage thé property., It is incorrect to 
suppose that having regard to the suction given by a Probate 
Court a person had still*te enquire as regards the necessity for 
such advance. If he relied upon dena Ade the order and make the 
advance there is no onus upon him jo go ind make enquires about 
the truth of the allegations upon which the sanction *was given. 
To challenge such a tra/fsaction it has to be shewn that the person 
who got the ganction kidy,that the facts were false or that he was 
instrumental in getting the order from the Court upon false repre- 
sentation. The learned Judge has however elaborately gone into 
the question of legal necessity and he has gone to the extent that 
even the earlier mortgage transaction in which the estate was con 
cerned was not a good mortgage and he has not considered the case 
from the point of view" we have above mentioned. We call his 
attention to Kamikkya v. Hari Churn (x). 

Then as regards the question of paymont of the mortgage debt 
he says this :—-The accounts show that Mokhada paid off the money 


(1) (1899) I. L. R. s6 Calc. 607." — * 
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due to Annada the mortgagee. Mle says the learned Subordinate 
Judge had not, sufficient | ground for finding that the documents relied 
upon by the other sfle were fabrications. He doubted if there 
were sufficient groundse Dealing with the accounts exhibit rr aud 
an abstract of that account exhibit 5 which purports to have been 
sigmed by the mortgagee he says, there is no express denial of the 
signature by Annada the mortgagee, but that Andada merely denied 
that "he madg the endorsement. He says that it is alleged that 
Anpada whs looking after the property of the widow and adds: 

“Taking it that he was looking after the property~I must say I 
think there is quite sufficient evidence for holding this—and it was 
his business to see that proper accounts were submitted and the 
occurrence of such an endorsement is most natural” Then he refers 
to the security bond which was given by Annada and three of his 
relatives in redbect of the letters of administration and refers to 
the fact that they were to ses that the estate was properly adminis- 
tered and accounts submitted and that the accounts would in the 


` natural course be placed before Annada. He does not definitely 


find that the account exhibit 5 was signed by Annada. He stops - 
short of coming to.such a finding, although the tendency of his mind 
was in that direction, he does not say so. He evidently did not fegl 
justified in saying so. It is the same sortbf equivocal findifig about 
the letter,and the post card. He says that he doubts if there is 
sufficient, ground for the Subordinate Judge's finding that they were 
fabrications. Having regard to the serious nature of the allegations 

and also having regard to theeconsidered judgment of the Subordi- 
nate Judge it was only right and proper that he should also difi- 
nitely and clearly state his views. This is a very important point 

in the case, bnt he haf not dealt with it from the proper point of 
view. ° 2 

' So far as the mortgage deed is concerted the suit was instituted 

by the mortgagee, a decree was obtained théreupon and now there 

is an appeal pending against the decree. The question as to 

whether the mortgage deed has been paid off or not is the subject 

matter for determination in that suit, and if the plaintiffs knew 

of that suit it was right and proper for them to ask to be added as 

parties so far as that suit was concerned. In the guit as framed it 

was not suggested that Mokhadamoyee has fraudulently suppressed 

the fact or that she had colluded with the mortgagee in obtaining 
that mortgage decree ; allegation of fraud has got to be particularized 

in the plaint. We do not find any such allegation here. What the 

precise nature. of the fraud is has‘ not been stated, nos what part 


* 
$ 
+ 
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, vis taken by either Mokhadamoyee or the mortgagee in respect of ' 


. that transaction, If they want to make a case of fraud which they 
»have not made it may be open to.them tq pursue their remedies 
hereafter. But so far as the present suit ais ooncerned ye do not 
think that any fraud hak been alleged, and wg cannot therefore deal 
with the matter in the manner it has been done by the appellate 
Court. e i ò e 
It has been strenuously argued before us that the letters of 
administration were obtained by Mokhadamoyee withowt- making 
any allegation that anything remained to be admimistered, in ‘the 
estate, that the order was' improperly made upon insufficient 
materials and the sanction to borrow was also not properly granted. 


The letters ôf administration however have not been withdrawn, 
and the civil Court has no jurisdiction to declare the order as null 


and void. The proper Court to set aside- the letters f administra- 
tion is the Probate Court. We think also that it was exceedingly 
improper on the part of the plaintiffs not to mention anything about 
‘the letters of administration in their plaint They should not 
have suppressed that fact. We think it was deliberately dome in- 
as much as they felt it was a serious difficulty in their way. 

l in the result we are of opinion that the finding upon which the 
learned Judge reversed th® decision of the Subordinate Judge are 
not satisfactory and we think that he has arrived at a wrong decision 
in the matter which we now reverse. The appeal js allowed and 
the plaintiffs suit is dismissed with costs in all the Courts. 


AT. M, Appial allowed: Suit dismissed. 


f 
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Before Mr. Justice Walmsley and Sir Syed Shamsul Huda, 
* Knight, Judge. `, : 


! 
CHANDRA KANTA BHATTACHARJEE AND OTHERS 


v. 
BEHARI LAL BHATTACHARJRE.* r 
Ldmtiation~—Limitation Act (IX of 1908), Sec. 30—Iuiereri, part payment of— 


Rr el eta UP e D arts art ef jeini family. 


© Ap neal ENEE 

e Patterson, Esq., District Judge of Barkergunj, dated the goth October, 1916, 

reversing that of Babu Jaday Chandra Bhattacharjes, Subordinate Judge, and 
Court, of Backergunj, dated the.and June, 195. Be ee 


n 
* 
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The words cat duly authorised ! intsection #0 of the Limitation Act, include 
authority given by law as Well as anthoglty given by the act of parties. 

A sult was instituted on fhe 4th April, r913, against defendants Nos, 1 and 3, 
sons of A, for enforcement of a mortgage bond, dated the 11st August, 1900, execut- 
ed by A and defendanf No. 1. Te amount was borrewod for family purposes, 
viz, for defraying the marrige expegses of defendant No. r. A mortgage decree 
was passed in favour of the plaintiff and the mortgage properties were sold fn execu- 
Boa ef puch decree. The sale proceeds having proved insifücient, an application 
was made for £ pejsonal decree In respect of the balance. A part of interest was 
paid on the sath April, 1906, from funds belonging to both defendants, by defend- , 
ant No. 1 who wps at the time the Karta of the joint family, the father having 
died in the meantime’ The defendant No. 3 was a minor, The defendant No. 1 
in making the payment purported to act for himself and for his minor brother : 

Held, that the application for personal decree was not barred, by limitation, as 
the payment of interest saved the bar of limitation under section 20 of the Limita- 
tion Act. : 

That defendant No, 1 was an agent of defendant No. 2 duly authorised'to make 
such payment. T" 

Sarada v. Durgaram (1) and Har Presad v. Harikar (2) followed. 


Appeal by the Plaintiffs. 

Suit to enforce mortgage bond. 

The material facts appear from the judgment. 

Babus Brejondra Nath Chatterjee ad Suresk Chandrd? Talukdar 
for the Appellants. 

Babus Brojo [al Chakravartt and Sstaram Baserjes for the 
Respondent ° 

i G A Y, 
The judgments of the Court were as follows : 


Shamsul Huda, J«—The suit out of which the present appeal 
arises was*instituted on the 4th of April, rgra, agminst defend- 
ants r and a sons of one Umakanta for enforcement of a mortgage- 
bond, dated the 5th Bhadra, 1307 B.S. (aut August, 1900) executed 
by Umakanta and defendant No. 1. A, nfortgage decree was passed 
in favour of the plaintiff &nd the mortgage propertiew were sold in 
execution of such decree. The sale proceeds having proved in- 
sufficient an application was made for a personal decree in respect 
of the&*balance. The suit was instituted on the 4th of April. rọra, 
and on that date the personal remedy was barred by limitation 
unless payment of & part of the interest made on the 2gth of Chaitra, 
1312, (rath April, 1906) gave a fresh start to the plaintiff under 


(1) (1910) I. L. R.-37 Calc. 461 : 11 C. L. J. 484. 
(2) (1915) 19 C. W. N. 860, . , , 
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. Section so of the Limitation Act. "That Payment was pade by the 


defendant No. r who was at the tithe the karta of the joint family, 


* the father having died in the meantime. . Thg defendant No. a is 
a minor. It is found that the amouns borrowed wag for family - 


purposes vix. for defraying the marriage expenses of defendant No. 1. 
The endorsement made on the back of the bond clearly shows that 
in making the paythent the defendant No. 1 purported,to act for 
himself and for his minor brother which would indicate that he Was 
acting for the minor as karta of the joint family. The learned 
Munsiff found that the payment was made from the funds belonging 
to both the defendants by defendant No. 1 who was the managing 
member of the family and passed a personal decree against both 
the defendants. On appeal by the defendant No. a the learned 
Additional District Judge of Backergunj absolved him from personal 
liability. Against this decree of the lower Court thd plaintiff has 
appealed to this Court and the only substantial question of law that 
arises for our consideration is whether the payment made by de 
fendant No. 1 under the circumstances stated above had the effect 
of saving limitation in respect of the claim as against defendant No. 
2. The decision turns upon the question whether the defendant 
No, 1 was ah agent of defendant No. a duly authorised to make 
such payrflent. I think thdf' answer must be in the affirmative: For 
authority, if any is needed, I may refer to Chinsaya Noyuds v. 
Gurunatham Chetti (1) ; Sarada Charan Chakraborty v. Dyrgaram 
Dey Sinka (a); Bhasher Tatya Shet v. Vijalal Natkw (3); 
Har Piosad Das v. Bakshi Harikar Reesad Singh (4) and Ram 
Charan Das v. Gaya Prasad,(s). The decision of the Madras 
High Court in Narayana dyyar v. Venkataramana Ayyar (6), 
has however bedn relied upon as making those decigions inappli- 
cable to cases in which a creditor deals not with*the A«r/a 


as such but with the indiyidual members of the Joint family. : 


This decision seems to hava been followed by a Division Bench 
of this. Court in the case of Batkwatha Nath Gui v. Lal Chand 
Samanta (7\. The decision of the Madras Hligh Court on this 
particular point is not, I may state, a decision of a Full Bench. 
I find it difficult to understand how, where no question : of 
estoppel arises, a creditors course of dealing with the emem- 
bers of a joint family including the karta can possibly affect the 

(1) (1881) I. L. R. 5 Mad. 169 F. B. 

(s) (1910) 11 C. L. J. 484; 1. W. N. 741 1 1. L. R. 37 Calc. 461. 4 

(3) (1893) I. L. R. 17 Bom. x13. (4) (1915) 19 C. W. N. 860. 

(5) (1908) I. L. R. 30 All. 4113 F. B. (6) (1900) F L. R. 35 Mad. 339 F. B. 

(7) (1914) 96 I. C. sr, A x P 


Crvn, 
1919. 
otis da all 
Chandra Kanta 
Y., 
Bohari Lal.: 
Skamenl Huda, Y. 
— 
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Cm relation infer $e betweeg the Aarta and the other members of the 
1919. . family, nor does the case when carefully examined, lend any gupport 


Clasdia Kanta to such a proposition. eA part from the fact that that was a case of 
` acknowledgment undef section 19 of the Limitation Act which 
p. stands on a somewhat different footing from the case of a payment 
Shamsul Huda, F under section 20 of the Act, the decision rests on the peculiar facts 
m Of thgt case from which the inference was drawn that in making the 
acknowledgment he barta was acting in his individual capacity and 

nof as representing the other coparceners. Asa matter of fact the 

question, regarding the authority of the Aarfa to bind the other 

members of his family by his own acknowledgment did not arise, 

the learned Judges having come to the conclusion that the &ar7a in 

making the acknowledgment had acted in collusion with the creditor 

and therefore in contravention of the duty which he owed to the 

other coparceners. All that the learned Judges laid down in that 


case was that when a creditor deals not with the managing - 


member only of a family, but with all the members of the undivided 
family as co-obligors and on that footing enters into a transaction 
thereby avoiding any question as to whether the transaction was 
really for the benefit of the family—he cannot rely upon” an 
acknowledgment of the liability, made by one of them, as an gc- 
knowledgmept duly made on behalf of alf the co-obligors, By reason 
only that the person acknowledging is in fact the managing member 
of the family consisting of the co-obligors. The words ‘agent duly 
authorised’ would jnclude authority given by law as well as authority 
given by the act of perties. This point was fully discussed by Banerji, 
J. in the case of Ram Charan Das v. Gaya Prasad (1) already refer- 


— red to. In the present case there 18 the further fct. that in so far 
} at least as the diability of the fgther extended, the debt was binding 


ne 
— 
P 


4 
A 
4 


} 


‘Yon both thè sons. As arta, the defendant No 1 had not only 
uthority to pay the debt of bis mind copercener but bad the 





Z |guthority even to sell, if necessary, tb«' joint family property to 
= j'atisty such debt. In taking this view of the case I do not feel 
! pressed by the decision of this Court in the case of Batkuntha Nath 
Gui v. Lal Chand Samanta (2) as the facts of that case are mate- 
rially different from the facts of this case. In that case it was found 
that the existence of joint family was not proved, that it was not 
proved that the payment was made as karra of the joint family, it 
was not shown that the money had come, from the joint family fund, 
and it was not found that the borrowing had been made in respect 
of the joint family estate. Upon these findings the :question of law 
(1) (1908) I. L. R. 30 All. 432. ° (2) (1914) 236 I, C. srr. * 





, NOT TO BE AEMOYED 


* 
s 


A, 





v. Bakshi Harikar Protad Singh (2) seem me exactly in point. 

I would therefore reverse the desipion pf the Court below and 
restore that of the Mifnsiff, 

The appellant is entitled to his costs in this Court and inthe 


lower Courts. ; "IUE 
Walmaley, J.—1 agree. a us 
A. T. M. Appeal allorpod. 


(1) (1910) I. L. R. 37 Calc. 441 111 C. L. J. 484 3 14 gr Ww. N. 344. 
(3) (1915) 19 C. W. N. 860. 


Before Mr. Justice Fletcher and Mr. Justice Teunon. 


GOPAL CHANDRA BANERJEE AND OTHERS , 
9. j 
* ` , MAHAMMAD SOLEMAN MULLICK.* 


e 
Burden of $roof—Pretumbiien— Uniform payment of rent exceeding £0 ears 

— Tenancy Act (VII af 1885), Sec. 50 (2). 

When 2 tenant proves payment of rent at a uniform rate for a period exceeding 
zo years, the presumption ls that the tenant holds the land without being able 
to have his rent Increased unless and until the landiowd shows something to the 
contrary. * ¢ 

Appeal by tbe Defendants. 
Suit for enhancement of rent. 
' The material facts appear from thé judgment. 
Babu Jadu Nath Kanjilal for the Appellants. 
Babu Nagtndra Naik Ghose for the Respondent. 
_ The judgment of the Court was as follows :— 

` This is an appeal by the defendants, the tenants, from tha deci- 
sion of the learned Special Judge of Hughly affirming the decision 
of the Assistant Settlement offcer. The suit was brought by the 


* Appeal from Appellate Decree No. 1783 of .1915, against the decree of 
V. Dawson, Esq., Special Judge St Hughly, dated the sand April, 1915, aiming 
that of Babu Kshitish Chandra Haldar, Assistant Settlement Officer of Hughly, 
dated the 16th b Jancary, 1914. 


* 
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plaintiff for enhancement of renta The tenants fave in evidence 
rent receipts which havé been accepted by the Judge proving that 
rent had been paid att uniform rate for a period exceeding twenty 
years. So that the pregumption was that the tenants held the land 
without being liable to bavé their rent incréased unless and until 
the dandlord showed something to the contrary. The question is 
‘Has the landlord shown something to the contrary ? The learned 
Judgé “has not approached the case from tha? view. He says that 
the tenanté do not show that they represent the persons who were 
formerly in posgession of the land. The tenants’ case was that the 
persona who were formerly in possessioh were their benamdars. The 
learned Judge says that he cannot accept that case. But the 
learned Judge had got to see whether the landlord had shown that 
these persons who were formely on the land were not the prede- 
cessors of thé defendants, when once the defendants had alleged 
and produced in support of their allegation rent receipts covering 
a period of over twenty years showing that they paid rent ata 
uniform rate for that period. The defendants having given that 
evidence, can rest on that evidence until the landlord displaces the 
presumption. The learned judge has not decided the case from 
that view. The case must therefore, go back to the lower appellate 
Court to be reheard by the learned Speeial Judge. Coats will abfde 
the result of the rehearing by the Court of appeal below. 


A T. M. Case remanded. 


e 2 
e + 
! 


Before My. Justice N. R. Chatterjea, and Mr. Justice Newbould. 
DHIRENDRA NATH GHOSE AND OTHERS 


v. " 
GOPI'CHARAN SAHA AND OTHERS." 
Rent, enhancement Preswmtion—Bengal Tenancy Act (VIII of 1885), 
Sec. 50 (3)—4Amalgamation of tenwres—Nom tenancy. 
‘A suit was instituted for enhancement of rent of a tenure. Defendants proved 
payment of rent at the same rate for a period of 20 years before the Institution of 


* Appeal from Appellate Decree No. 413 of 4913, against the decree of S. P. 
Sen, Esq., Special Judge of Faridpur, dated the 7th December, 1914, affirming 
that of Moulvi H. Rahaman, Assistant Settlement Officer at Rajbari, dated the 
s4th July, 1914. 


* 


* 
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the suit. Plaintif produced a Kaballat ef the year 1260, corresponding to 1853 


* and relied upon it as showing that the tenants Hhdeagreed to pay enhancement of 


rent, There were originally four separate tenures which were amalgamated into 
one by the Kabuliat of 1853. The Kabullat expresfly stated that enhanced rent 
would be paid according to the rate of in*the gillage. «The other in- 
cidents of the tenure mentioned in the Kabuliat were pot shown by the defendants 
to be the incidents of the four original tenure : e 

Held, that the plaiftiff was entitled to enhancement of rent, ag he rebatied 
the presumption arising ‘under section 50 (2) of the Bengal Tenagcy Act " Biske- 
shur v. Rajendra (1) distinguished. : 


Appeal by the Defendants. et Wo cs 
Suit for enhancement of rent. 
The material facts appear from the judgment. 


Babus Mahendra Nath Ray and Amarendra Nath Bese for the 
Appellants. : 


None appeared for the Respondents, 
. The judgment of the Court was as follows: 


This appeal arises out'of a suit for enhancement of rent of a 
tenure. Defendants proved payment of rent at the same rate for 
a period of 20 years before the institution of the suit and the learned 
Subordingte Judge held thet a presumption arose under section 5o 
(2) of the Bengal Tenancy Act, that the rent was being paid at that 
rate from the time of the Permanent Settlement. Plaintiff produced 
a Kabuliat of the year 1260 corresponding to 1853 and relied upon 
it as showing that the tenants had agreed to pdy enhancement of 
rent. It appears that there wefe originally four separate tenures 
which were amalgamated into ‘one by the Kabuliat of 1853. The 
main question fer dur consideration is whether there was the crea- 
tion of a new tenancy under the K'abuliat or merely a, recognition 
of the previously existing tenures. ‘Fhe learned Subordinate Judge 
was of opinion that there was no new tenancy created by the Kabu- 
liat although the tenant expressly stipulated to pay enhanced rent. 
He relied upon the case of Bisheshkur Ray Chowdry v. Rajendra 
Kumar Singh (1), in support of the proposition that, notwithstanding 
that the Kabuliat showed a variation of rent, ıt was merely a re 
cognition of a previously existing tenure. The judgment,in that 
case, however, shows that that was not so. The learned Chief 
Justice, in referring to the Kabuliat in that case, observes “The 
true meaning of this docum@nt has been the subject of considerable 
discussion before us, but this at least — clearly from the iiu 


(1) (1914) 18 C. W.N. 949. : = S 


6 
° e. 


* 
s * 8 
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cussion that the document is the cognition of a previously existing. 
interest and’ not the* erdation of a new one." There is nothing to " 

show that the rent wama variable one or that the tenant had agreed | 
to pay enbanced regt ir in that case. In the present case the Kabu- 

liat expressly states that entfanced rent would*be paid according to 

the rate of ehhancement in the village. Then again, there is no 
guggestion that the other incidents of the tenure, as mentioned in the 

KaHufiat wets the incidents of the four original tenures. That being 

so, we think, think, ipon a proper construction of the Kabuliut, that it 

created a new tenancy although the four original tenures were amal- 

gamated’ intó one? and that if there was a new tenancy created in the 
year 1853 the presumption under section so (2) of the Bengal 
Tenancy Act is rebutted, The result is that the decrees of the 
Courts below are set aside and the case is sent back to the Court of 
first instance in order that the question of the amount of enhance- 
ment may be gone into, costs will abide the result. 

A, T. M. Appeal aliemed : Case remanded, 


o 


e e ec 
| Bdr Sir Asutosh Chaudkuri, Knight Judge, and Mr. Justice 
Cuming. 


" NURUNNESSA KHANUM 
l 9. ». * » 
KHAJE MAHAMMAD SAKRU.* 


Dewer— Mahpmodan Law—Relinquishmeni— Tiee—Consideration, if necessary 

— Free conzeni— Verbal relinguthment. " 

According to Mahomedan Law, the character of the obligation to pay the dower 
ls a debt. The moment the dower is settled it is enforceable as a debt. The 
dower becomes the property of the wife by the mere contract and she may therefore 
deal with or dispose of it before taking possession of the same. The woman is 
entitled to give It up or relinquish it in the continuance of the contract. It is not 
necessary that such relinquishment to be valid, most take place immediately after 
the husband's death. She can relinquish it at any time. It can be remitted in 
favour of tbe heir after the husband's death. No consideration is needed for such 
relinquishment. But free assdht must be established. As tho debt i» enforceable 


* Appeal from Original Decree No. 123 of 1918, against the decree of Babu 
Jitendra Prosad Chatterjee, Additional Subordinate Judge of Dacca, dated the 


azod December, 1917- 


* ^ 
* 
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e wader the Contract Act, it can also be released sounder section Gq of the sald 
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Act. 
Quare «Whether a dower debt could be dischargodgby verbal relinquishrient ? 


Appeal by the Plaintiff. . % o . 


Suit for dower by a Mshomedag lady*against her husband's 
brother. , 
The material facts appear from the Judgment. * 


Babus Dwarka Nath Cksecherbutty and Sasadhar Roy (Sr.) (pr 
the Appellant. CAE P y 


Babus Makendra Nath Ray and PANEINTA Chandra Guha: for 
the Respondent 


The judgment of the Court was as follows: 


This is a suit for dower by a Mahomedan lady of rank against 
her husband's brother. The husband died on the 13th August, 1913 
leaving her, and hie brother his legal het. The claim is based 
upon a Kabinnama said to have been executed on the a7th July, 
1907, when the lady wasa minor. The dower settled was Rs. 15,000, 
one-half payable on demand and the other half on dissolution of 


C. A. V. 


mariage, She attained majority in January, 1913, that is about , 


three mofths before the death of her husband. That there was a 
Kabinnama was disputed by the defendants and it was afso said 
that she bad verbally relinquished her claim for dower after the 
death of her husband and thus released the estate from liability. 
The learned Subordinate Judge has held the first point in the plain- 
tiffs favour, and as regards thesecond point he discusses the evidence 
and says that although there are minor discrepancies he is “inclined 
to believe that the plaintiff released the dower” when her husband’s 
dead body was being removed. " 

It was argued, on behalf of the plaintiff that even if it be so 
held, effect ought not to be given to any words of release she might 
have used, as she was then overwhelmed with grief and could not 
have made a relinquishment of her free will, that there was evidence 
that her mother and sister urged her at that time to make such a 
remission: and that such release if any, ought not to be consi 
dered as valid and binding upon her. The learned Subordinate 
Judge did not think there was any force in this argument, as the 
plaintiff "knew that it was har sacred duty to make her late husband 
free from liabilities to her, and she released her dower voluntarily 
although her sister and mother might have reminded her of her 
duty at that-time, when it was the duty of every near relation to bid 


r5 
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goodbye to the depaxed.soul and wish him a safe voyage to his 
place of rest? This jssue having been held in the defendant's 
favour and her suit disufissed she has preferred this appeal. 

lt is an admitted fact in the case that "the plaintiff and her late 
husband had very great love for each other, and that she became 
overwhelmed with grief for his untimely death" (para 7 written state- 


ment). What happened at the time the dead body was taken away l 


is described bY the defendant’s witness Saliman Bibi in this way : 

“There was great noise there on account of crying. At the time of 
seeing the deud fnan's face, Nurunnessa’s mother and sister held her 
and took her there. They took her there near the dead body to 
show her his face. The face was shown while they stood in front of 
the door of the hall. They were within the hall when they saw the 
face. Even wben she ‘was looking at the face, Nurunnessa (the 
plaintiff) was crying loudly “ Nurunneasa said this when 
ghe forgave ‘I have relinquished my claim to Rs. 10,000 as dower, 
May God also pardon you’— ... ... ... The dead body was 
taken away as soon as the face was shown ^ Another witness Maha- 


batjarf said ‘The ladies were in the hall; they saw the face ;- 
the plaintiff was amongst the ladies; ... ... ... She began to: - 
weep very much ; her mother and her sister requested her not to: 
` weep but to do her duty then and forgive the Moharana. "She then 


gave up*' her Moharana saying ‘I have forgiven my Moharana, 
May Got also forgive you! She said this while she was weeping. 
ewe .. wee * The plaintiff was weeping very much at the time 
of seeing the face .% se <. ... When she came to see the dead 
body her, mother or sister took her there “by holding her arní; her 
arm was being held when she gave up the claim." Khaja Enaet 
Hossein paid. * "The plaintiff then saw the face and wept aloud; 


her elder sister then told her to give up the Moharana ; the plaintiff | 


while weeping said ‘I have forgiven my Moharana, God will ‘also.’ 


The dead body was then taken out" Khgja Fakirulla said “ The © 


plaintiff was brought,to the front of the door frame by her mother, 
her elder sister, Musa Miah’s mother and my sister Lotifunnessa 
Bibi The plaintiff was weeping then ; she was overwhelmed ‘with 
grief... s + The plaintiff's mother said something to her 
and her sister too said something.” 

necu due adc. 


statements of tho witnesses as regards the amount and the manner - 


in which. the Moharana was said to have been given up be over- 
looked and the finding of the Subordinate Judge that the plaintiff 
MENS her dower gt that *time be accepted yet no effect should 


» d 
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be given to it, as anactof that eharacter must be shown to have 


. been voluntarily and deliberately made ;' tħit her free will and. 


Aeliborate judgment had been exercised. If itewas a case of a docu- 
ment executed at that time relinquishing her dower, the Court would 
have required proof that she had independent advice, and was 


capable of exarcising her judgment, that she was free from influences, . 
It was argued that.a lady in that state of mind, at such a critical e 


time and in such surroundings was likely to be greatly influehfed , 
‘by any expressions of opinion fhat her act was a meritortous and 
a religious one. As she might thus have felt impelled to make a 
relinquishment, but advantage ought not to be taken of that fact 


and effect ought not to be given to it, when she is not prepared to 


give up her caim after consideration: that there is nothing in the 
Mahomedan Law that such relinguishment cannot be made except 
on that occasion, . 

Baillie in his Digest says (and Ed., Part 1, page 553, 1875) that 
"the gift of dower to a dead husband is valid on a favourable 


construction of the law." A footnote adds “to release him from - 
responsibility at the date of judgment" Ameer Aliin his Maho- 


medan Law, 4th Ed., Vol. r, Chap. 1I, section ili, page 174 gays, 
“A woman may release her dower to her deceased husband, that is, 
a widow isentitled to exorférate or.discharge the estate of her 
deceased husband from the liability of her dower-debt.” .In the 
4th Ed. of Wilson's Digest of Mahomedan Law we find a new sec- 
tion added as 74A which runs thus : “The reteage of dower by a 
wife to husband is expressly sanctioned by the Koran (K IV 4 
which is a mistake for IV 3) and is therefore not void for want of 
consideration." The passage in the Koran rubs thus: “give the 
women their dowet freely ; but if they voluntarily. remit unto you 
any part of it, enjoy it with satisfaction. (Sale's Koran@V 3) seo 
Wherry's Ed. (Frubner’s Ofiental Series) Vol ii page 69. The 
same Surah is translated: by Rodwell thus :—“Give women their 
dowry freely ; but if of themselves they give up aught thereof -to 
you, then enjoy it as convenient and profitable." (The Koran : 

Everyman's Library Edn. page 411). The above passage refers to 
remission of the dower to the husband in his lifetime. “Volum 
tarily" in its ordinary sense moans, freely, without compulsion? not 
under any obligation: 4. G. v. MAs (1). „It was held in /Jyand 
Bigam v. Umrao Begam (s) that according to Mahomedan Law a 
dower is a debt and its remission by a widow without acceptance 


(1) (1895) a Q. B.;466. (a) (1903) I. Ls R.431 Boa. 613. 


Mahammad Sakri. 
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by the heirs pf the husband i is effective. It was argued in that case, 
that according to Mabomedan- Law the remission of & debt exting- 


1— 


uishes it and it is not pecetsary that there should be any acceptance» 


of the remjssion on the part of the debtor. It was contended on 
the other hand that the formula pronounced "I have given up my 


dewer for the sake of God afd his Apostle" showed that the remis- 
ssion was jn the form of a Sadak (Religious gift} that a gift accord- 


ing to the Mahomedan Law requires tender, acceptance and seisin 
(Hedaya end Edn., Book XXX, Chap. i, page 482): that the inten- 
tion of the donor ought to be declared in the presence of the donee 
and in the case of Sadak, seisin is fecessary (Hedaya page 489). 
The learned Judge accepted the view that according to Mahomedan 
Law a debt remitted is a debt ex tinguished and that “no acceptance 
is required In Abi Dhusimsa Bibi v. Mahammad Fathiuddin (1) 
it was held that a relinquishment of her right to dower by a Maho- 
medan woman, who isa minor under the Indian Majority Act, is 
invalid under the Indian Contract Act (IX of 1872). That case 
decided as to whether the relinquishment of a dower was “an act in 
the matter of the dower’ and protected by section 2 of the Indian 
Majority Act Both the above cases are not of much help in this 
case. According to the Mahomedan Law it is well established that 
the character of the obligation to pay® the dower is a debt. The 
moment the dower is settled it is enforceable as a debt. The dower 
becomes the property of the wife by the mere contract and she 
may therefore deal with or dispose of it before taking posses- 
sion of the same. [Shama Charan Sircar'f Mahomedan Law: 

Tagore Lecture (1874) page 361] .The dower is the right of 
the woman solely: and hence itis that she is empowered to give 
it up or felinquish* it in the continuance ‘of the contract. 
(Hamiltoa's Hedaya Book II, Chapter iii, page 45). As the 
debt is enforceable under the Contract ict it can also be released 
under section 63 of the Contract Act, but the. question is 
whether the remiasion which is said to have been made in this case 
can be considered as binding upon the lady and irrevocable. 
We think that in all such cases free assent must be established. 
It might be shown that the lady voluntarily and deliberately gave 
up her right. It is quite true that members of the family to which 
she belonged knew the precept in the Koran, if it can be so called ; 
and she also knew instances, in her own family where dower bad 


been given up and that it was looked upon as a meritorious act. . 


Butshe was overwhelmed with grief at the tus the Te WAS 
(1) (1917) I.'L. R.'41-Mad. 1036. . - 


e ) 
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Just about to be removed for Burial and that very ngac relatives 
« spoke to her about its being-a meritorious ach She was surround 
ed by female relatives and it is very, natfral that under those 
circumstances a very young woman was led to say something which 
was understood as a felinquishment of her dower debt, without 
having considered the matter from her personal point of view and 
under a sudden emotional impulse. Circumstances of this charactere 
have impelled Hindu Women to perform . the Sati. Ifa document 
had been given by this lady at that time—relinquishing hex Tights in 
favour of the heir it would have been looked upon ith disfavour 
and we think that an alleged *verbal relinquishment under such cir- 
cumstances ought nat to be favoured. There is nothing in the 
Mahomedan Làw that such relinquishment to be valid must take 
place immediately after the husba nd's death. She can relinquish 
it at any time. It can be remitted in favour of the ‘their after the 
husband's death. No consideration seems to be needed for . such 
relinquishment, but what we have to see is whether she had the 
opportunity of considering the matter when it is said she gave up 
her’ claim. She was in the presence of death and in great mental 
distress. She had no time for freedom of thought and action. It 
is also conceded by the learned Vakil for the respondent that free 
assefit must bo established. That is a question irrespective of Maho- 
medan Law. Woe think she was prompted and was not a free agent 
at the time, She was not in a position to exercise free and deliberate 
Judgment and that influence was exercised which she was not in a 
position to overcome. It is immateris) that she was influenced by 
her own mother and sister. U nder those circumnstances we are un- 
able to uphold the alleged relinquishment as valid. 

The learned Sabordinate Judge has drawm an advere inference 
against her from the fact that the Kabinnamah is not fosthcoming. 
He thinks that inasmuch as ethe lady relinquished her claim ‘it was 
not looked upon as a valuable document and that no care was 
taken to preserve it. The fact is that it was with the mother who is 
dead and it cannot be found. The loss of the document need not 
be taken against her. She has married again and it may be that she 
has been influenced by her present husband to make ‘the claim but 
it is a legal debt which was due te her and which is not,time- 
barred. She is in possession of some of the husband's immovable 
properties. That debt according. to tho Mahomedan Law is a lien 
upon the property in-her possÉssion.. It was argued that the lien 
. could not be-discharged by a verbal relinquishment ;.that under the 
Registration Act it was necessary to heve: a- registered document. 


tg: 
Cm. 
1919. 


C. 
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hiis There is sqme force in this conténtion, but even if we do not accept 
1919. it as correct, having regard to the circumstances — car * 
— not — s the relibquisbment is operative. ° 
S. ter the cage hed been fully argued before us an application 
Minkana SEEN; Was made yesterday on ‘behalf of the respondent tbat he should be 


allowed to argue certain other “points which we were told his Vakil 
e considergd worthy of discussicn, namely that there was no sufficient 
evidence ahout the due execution of the Kabinnamah and also 
about itsloss. No points other than those referred to in our judg- 
ment were even indicated when the appeal was argued. The argu- 
ments took the best portion of two"days and we think it is too late 
to rehear the matter. We cannot do so in the absence of the other 
side. One of us is going to leave India for six months, and this is 
the last day before the long vacation. We hre unable to accede to 
- the prayer. ° — 
We allow the appeal with costs in both Courts There will be 
a decree for Rs. 15,000 in favour of the plaintiff against the eatate 
left by her husband Khaja Mahomed Arjoo, with interest at 6% 
‘frog date of suit. 


s A T. M. | - Appeal allowed. 


APPELLATE GRIMINAL 


Befers Sir Asutosh Chaudhuri, Knight, Judge My Justice Newbould 
il tend Sir Syed Shamsul Huda, Knight, Judge. 


SURYYA KANTA BHATTACHARYYA 


"IT 


v, ( 
j KING-EMPEROR.* 


Misdirection—Accomplice—Offence under alisrnative case upen same state of 
facte—Ewidence of a participator ef crime—Man af lew morality — Texiimeny 
of accomplice. i 
| Pir Chaudhuri and Shamsul Huda, FF. ! One G, a witness for the prosecu- 

Hon and a gomosta of a Marwari firm, loaded 135 bags of rice weighing about 254 

maunds in a wagon at a station D to be sent to R and they were so sent. The 

proper charge for the consignment was Rs. 2811 as. The Railway books showed 


* Criminal Appeal No. 323 of 1919, against the decision of A. Mellor Esq.," Y 
‘Sessions Judge of Assam Valley District, dated the sth May, rg19,* 


€ 


~ 
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an entry of Rs. 8-4 as. against this itdia which was put down as 6o bags weighing 


100 mids. The entry in the rokur of the Marwati Erm showed a debit of Ra. 10 | 


4 2s. namely, Rs. 2 more, The actual quantity proved to have been sent was 
254 mds. and the Railway books at D contained unffue entries Ra. 8-4 as. was 
the proper charge for 100, mds., but having regard to the® quantity, the Railway 
should have been paid Rs. ‘12-7 as. more. G’s statement was that tho Station 
Master asked Rs. 10-4 as. from him as freight and he paid that sum. Thé or 
tries in tho Railway bdoks were made by the Goods clerk and his gatemont was 
that be made them undhr the directions af the Station Master acgused : 


eld, that the offence In respect of the sum lof Ra. s was elttior receiving a 
bribe, or that of criminal breach of trast. " 


That G was an accomplice ‘fn respect of an offence ‘under section 161 of the 
Indian Penal Code, which was an alternative case practically upon tbe same 
facts. e i 


nitions 


Per Chaudhuri, and Newbenld, $F¥.:1 A Judge misdirects when he tolls the 
jury that the statement of one accused may be taken for whag it is worth against 
the other, 


Per Newbould, F.: Tho word ‘accomplice’ is not defined in the Evidence Act 
or in any other Indian Statute. An indication of its meaning may be found in 
section 337 of the Criminal Procedure Code. There the word accomplice is used 
in the marginal note and the section itself refers to “any person fupposedeto hare 
been directly or indirectly concerned in the offence under enquiry." 


A witness who is alleged to have taken pert jointly with the accused in an 
offence dĦferent from that fo® which the accused ls being tried, is not an accom- 


' plice. 


s 
Per Shamsul Huda, F. : To constitute an accomplice there need only be the 


intention for assisting in the commision of a crimes: he need not know exactly 
what crime is being committed. s ow 


An accused person cannot, be convicted solely upon the evidence of a persoa 
who is more or leas a participator tù the crime of which ho is accused. His evl- 
dence is no better, then that of an accomplice. R 

The Queen v. Chande (1); Iskan v. Dasen-Himprese (5) tji Amadain v. 
Queen-Empress (3) followed. | 

Tis is nile 6666 
that person is an accomplk$, it is unsafe to convict on his cncorroborated 
testimony. It casts upon the Judge the duty of warning the jury against acting 
on such testimony. 

The corroborntion must be by evidence suficient to connect the accused with 
the offence charged. 


Appeal under section 410 of the Code of Criminal Procédure, 


The accused was convicted under section 408 of the Indian 
Penal Code. _ e 


- 
— 


(1) (1875) 24 W. R. Cr. 35 
(3) (1895) 1. L. R, 23 Cake. 361. . 


(2) (1893) I. L. R. a1 Calc. 328. 


> 
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' The appeal first came on for hearing before Mr. Justice Newbould | 


, and Sir Syed Shamsul’ “Huda, Knight, Judge, who differed - and 


delivered the following fudgments : 
Newbould, J.-Z-Tisis isan appeal by Sur) ye Kanta —" 


.who has been convicted pn tbe charge of having committed breach - 


of trust as a servant and’ has betn sentenced io three years’ rigorous 
irAprisonmept, under section 408 of the Indian Penal Code. The- 
appellant was tied jointly with one Ananda Kishore De before the 
Sesgions Judge of the Assam Valley Districts and a jury. Both- 
accused vere charged with baving committed criminal breach of 
trust as servants. Ananda Kishore De was charged with having 
made false entries in certain documents aud hereby committed an 


offence punishable under section 477A of the Indian Penal Code 


and the appellant Suryya Kanta Bhattacharyya was charged with 
abetment of this offence. `The jury unanimously found Ananda 
Kishore De not guilty of bóth charges ahd by a mg]jority of three 
to two found the appellant Suryya Kanta Bhattacharyya guilty 
on the charge under section 408 Indian Penal Code only. 


E Tht case for the prosecution so far as it relates to the charge on 
which the appellant bas been convicted is as follows :—In October 
last Suryya Kanta Bhattacharyya was Station Master and „Anande 
Kishore De was Goods clerk at Dumduma station on tho Dibru- 
sadiya Railway, On the 8th October, Golap Rai (P. W. 3) loaded 
a consignment of 135 bags of rice at Dumduma Station to be sent 
to Rupai siding or the same Tailway. For the freight and other 
charges on this consignment. dolap Rai paid Rs. 104 to the Station 
Master, the appellant, but he credited Rs. 8-4 only to the Railway 
Company and misappropriated the difference, rupees (wo. 

-The case,for the prosecutior® depends very largely on the evi 
dence of this Golap Rai. The ferdict of the majority of the Jury 
shows that they accepted his evidence apd the learned Sessions 
Judge in commenting on this verdict has ttated that he sees no 
reason to distrust the evidence of Golap Rai. Whether Golap Rai 
should be believed or not was for the jury to decideand we must 
accept their decision unless we are satisfied that there has been a 
misdirection in the Judge’s charge to the jury which has in. fact 
occasioned a failure of justice. It is contended on behalf of the 
appellant that there has be@n such misdirection, The point that was 


most strongly urged was that Golap Rai was an accomplice and-the 


Judge omitted to give the necessary directions to the jury as to 
the danger of convicting on the evidence of an accomplice unless 


* 
* 
* 


A 


| 
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, it was corroborated in mater ial dicil In my opinion this 


. contention fails for the reason that Golap*Rai. was Dot &n accom- 
e plice in the meg ging of that word as used ifi sections r14(b) -and 


133 of the Indian Evidence Act lt is “ot suggested | that Golap 
Rai was an accomplice’in the offence fdk which the appellant has 

been convicted nor in the other offence punishable under section 
4174 Indian Penal-Code with which he and his co-accused wep 
charged. What is adeged is that Golap Rai was an gocomplite in 
a different fraud which was not the subject matter of the prial. This 
accusation against Golap Rai is based on the, following facts. 
The 135 bags of rice sent from Dumduma off the 18th "October, 
weighed a54 maunds, It was charged for as a consignment of 6o 
bags weighing roo maunds the result being that Golap Rai had to 
pay less than half the amount he would have had to pay if the 
correct charges had been levied. From this we are asked to infer 
that Golap Rai was conspiring with the person responsible for the 


. booking of the goods to defraud the Railway Company of the 


difference between the amount paid and the amount payable as 
freight. The appellant alleges a conspiracy between Golap Rai and 
the co-accused but so far asthe argument that Golap Rai was an 


accomplice is concerned, it is immaterial whether he conspired with . 


tht appelant or the other accused. The first answer to this argu- 


ment is, as stated by the learned Sessions Judge, that there is no’ 


evidence to support this allegation of a conspiracy between Golap 
Rai and either of the accused. There are suspicious facts but this 
accusation was not investigated at the rial and Golap Ral was not 
given an opportunity of explaining these facta. An examination of 


his evidence shows that instead of it being suggested to him that | 


he was paying teo little, he was asked if he did not suspect that the 
Station Master was charging him more than the rete allowed. 
Secondly, I would hold that even if*the inference were drawn that 


Golap Rai was a party toa conspiracy to defraud the Company, 


he would not be an accdinplice within the meaning of that term 
as used in the Evidence Act and the case law on the duty of a 
Judge when charging a jury as to the value of an accompli- 
ce's evidence. The word accomplice is not defined in the 
Evidence Act or any other Indian Statute. An indicatiqn of its 
meaning may be found'in section 337 of the Criminal Procedure 
Code. There the word accomplice is used’ in the marginal note and 
the section itself refers t^ “any person supposed to have been 
directly‘ or indirectly concérned in the offence under enquiry.* 
Golap Rai was not concerned in the offence under enquiry.- It was 
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clearly put to he jury that they must find that the sum of Rs 104 
was paid by him as frefeht ‘before they would convict the appellant 
on the charge underesection 408 Indian Penal Code. If, as tha 
jury have found, Golap Rai | paid this sum as freight, he was not 


even indirectly concerned "With the: offence + under enquiry. The ` 


meaning of the word ‘xccomplice was considered by Sir Subrah- 
anig Ayyar, Officiating Chief Justica of the Madras High Cour 
in thé ĉase ‘of, Ramasmami Gounden v. Emberen (v) In that case 
it was held that a"witness, who was alleged to have assisted in the 
removal of the dead body of a murdered person from the place of 
murder td the pit if which it was buried.and delayed to report the 
murder, was not an acco nplice and the rule-of practice as to corro- 
boration had no application to the case. So far as I am aware it 
has never been held that a witnese who is alleged to have taken 
part jointly with the accused in an offence different from ‘that for 
which the accused is being tried should be regarded as an accom- 
plice so that the jury must be told that it is unsafe to convict on his 
uncorroborated evidence. In the present case I hold that the learned 


Sessions Judge did not misdirect the jury when he told them they 


should hold the appellant to be guilty of misappropriation, if Golap 


, Rai’s evidence be believed, without warning them that it was unsafe 


to convict on his evidenca unless it was „corroborated in materiel 
particulars. I should add that there would be no difficulty in the 
case if Golap Rai were an accomplice in the offence under enquiry 
since in that case his evidence would be obviously false and the 
charge’ would hav’ failed not on the ground that the principa! 
witness required corroboration, but because there was no evidence 
to support the charge at all if he were "disbelieved. For the same 
reason the case would fail if the jury held that Golap; Rai paid the 
sum of Rs. 2,23 à bribe and not*as freight. 

'l'he other points urged on behalf of the appellant can be dealt 


. with more shortly. It was said that the’ Jury should not have been ` 


told that the evidences of Golap Rai was Covroborated. In my opl- 
nion the learned Sessions judge was right in saying; “If it is believed 
that it is necessary to apply to the Station Master when a whole 


wagon is required, this would be g ood corroboration of Golap Rai’s 


evidence,” If the Station Master was the person to, whom the applica- 
tion should have been made, the Jury would be justified in thinking 
it probable that Golap did &pply to the Station Master himself if 
he says he did. |. 

Then it is said that the Jury ought not ° to have been told that 


(3) (1903) T. L. R. 27 Mad. s71 (277} 


* 
* 


— 
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.'they had to decide whether to believe tbe — witnesses 
Banoy Bhusan and Khetra Nath who tried to,throw the responsibi- 


"lity on to the Assistant Goods clerk the other accused.. Had not 


the Jury’s attention bean drawn to the question ofthe crédibility of 
these witnesses there would have been a serious : misdirection. Each 
accused threw the blame on the other and the Jury could not pro- 
perly decide. as to „the guilt or innocence of the Assisfant Goodi 
clerk without considering the credibility of this evidench. ` 

Another point taken is that the defence of the appellant was mot 
properly put to the Jury. , The main defence ofethe appellant was 
an attempt to throw the blame on his co-accused and this was clearly 
stated. It was contended that the defence that the Assistant Goods 
clerk and Golap Ral were acting in collusion to defraud the Com- 
pany in the manner mentioned above in relation to the point of 
Golap Rai being accomplice, was not properly put But the 
learned Sessions Judge drew attention to the difference between the 
number of bags and their weight shown in the documents and their 
actual number and weight and said that this could not be a mere 
mistake and must have been intentionally misstated with the dbject 


of showing favour to the consignor and defrauding the railway or . 


in the alternative the officer responsible must have accepted. the 
word of the consignor. At another part of ‘his charge he told the 
jury that it was argued that Golap Rai must have bribed. the 
accused or one of them to charge less than the full amount of 
freight aod thet they should consider whether If this were so Golap 
Rai should be disbelieved on this account This shows that the 
attention of the jury was draw to the line of defence. 

There is one misdirection. The Jury should not bave been 


told that the statement of one accused should have been taken for | 


what it was worth against the other. As however the learned 
Sessions Judge was carefut to point that these statements were of 
practically no value as evidence, I cannot hold that this misdirec- 
tion has occasioned a failure of justice. 

A point was made on the basis ora reci itis charge that 
certain evidence was wholly irrelevant. It is not quite clear whether 
the learned Sessions Judge used this word in the special sense in 
which it is used in the Evidence Act or in its ordinary sense" The 
use of the qualifying adverb suggests that he did not mean to use it 
asa tern of law. It mayebethat the evidence was relevant to 
prove facts, that it was necessary for the: prosecution to establish at 
the commencement of the trial but that owing to those facts being 


undisputed this evidence did not require the jury's oonsideration, 


s e e 
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However that may be it does nof appear that this evidence could 
have had any influence: én the detision of the jury. 


The learned Sessions judge in his charge to the jury bas ex- 
pressed his opiniow on'the "evidence. But he did not do more than 
he was anthorised to doeby clause (2) of section 293 of the Code 
of Criminal Procedure. He was careful throughout his charge to 
finpress or tbe jury that the decision of all qyestions of fact rested’ 
with them, T" 

* The sentence passed is not too severe. 
ä * 

I would therefore dismiss this appesl. 

As my learned brother is of a different opinion, the case will be 
laid before another judge of the Court under the provision of sec- | 
tion 429 of the Code of Criminal Procedure. 


Shamsul Huda, J.:—The facts as disclosed by the evidence 
for the prosecution are shortly these: Golap Rai the Gumasta of 
a Marwari Firm on the rith of October 1918 brought 135 bags 
containing about 258 maunds of rice to the Dum-Duma Railway 
station and loaded them in wagon No. 2388 for being carried to- 
Rupai Siding, the consignee being the Rupai Tea Estate. Again 
on the 18th of October he brought and loaded in wagon No. 1396 
another 135 bags containing about 254 maunds of rice, ^ There is 
no entryeregarding the fint consignment in the books of the railway 
but as regards the second consignment the entries show a consign- 
ment.of 60 bags weighing roo maunds and Rs. 8-4 as paid as 
freight. For the quantity shówn in the books this was admittedly 
the ‘correct charge. But the account’ book of the Marwari's firm 
shows that the actual amount paid for the second gonsignment was 
Rs. 10-4 f.&., to rupees more £han the amount entered in the books 
of the railway. The charge under section 408 relates to this sum. 
At the time of making these consigaments the accused No. 1 
Ananda Kishore Dey was the Assistant Goods clerk and the 
accused No. s Surja Kanta Bhattacharjee, the appellant before us, 
was the Station Master. All the entries relating to the sec nd con- 
signment in the papers and registers of the Railway are in the hand- 
writing of the first accused Ananda Kishore. If the correct quantity 
had ben entered the correct charge would have been Rs. 20-4 as. 
The consignee thus paid Bs. 10 less for freight on the second con- 
signment but calculated upon the weight falsely entered he made 
an excess payment of Rs. a. These facts are undisputed. These 
irregularities having come to the notice of the Traffic Manager 
Mr. Anderson, there was an investigation by a C. I. D. Officer as 
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ethe result of which the two accused were placed on tReir trial on a 


* charge under section 408 against both of them. There was also a 
° charge under section 477A against the firs? accused Ananda, and 
a charge for abetting the said offence agåin s? the secoad accused 
Surja Kanta. E 

The defence of Ananda Kishore was that he had nothing to do 


with the transaction except. that he made certain entries * undes the 
direction of Surja Kanta. Inthe same way SurjeEfntejs defence 


was that. he left these matters to the Assistant Goods clerk and that 


he had no knowledge of the fraud committed by Anamda Kishore. 
Under the ruleá the responsibility rested with the Station Master but 
as the learned Judge pointed out this theoretic responsibility mus! 
be distinguished from criminal liabili ty. 

On these facts and apart from the evidence of Golap Rai to 
which I sball refer later the offence disclosed against the person 
who received the money was either that he received the extra Rs. s 


as bribe or that he committed criminal breach of trust in respect 


of that sum. The case was one of receiving a bribe if it is assumed 
` that Golap Rai knew that he was prying more than the ptoper 
charge from which it may be reasonably inferred that the excess 

t was paid by way of bribe to escape liability for the extra 
Rs. ro that was chargeable for the whole consignment but it was 
crimiual breach of trust if the whole amount was paid as freight anda 
part of it viz, Rs. a was misappropriated. From the facts as I have 
stated tham it is difficult to imagine that Golap "Rai was an henest 
consignor and that he was no privy to fhe fraud that was committed 
on the Railway. It appears that to constitute an accomplice there 
need only be the jntention for assisting in the commission of a 
crime, but he need not know exactly what crime is being committed. 
This was the view taken by Lord Chief Justice Isaac în the case 


of Charles Crathley (1), “ia which reference was made in the 


case of Lord Bultimere (2), Even if Golap Rai was not an 


accomplice in the technical sense of the term his evidence was no 


better than that of an accomplice and should have been dealt with 
on that footing : Tke Queen v. Chando Chandatines (3); Alimuddin 
Y. Queen-Empress (4) and . Iskan Chandra Chandra -v. Queen- 
Empress (5). Golap Rai admits being in the service of the Mfr wari 
, Firm for the last 8 or 9 years Ho says that for the first consignment 
he was charged only Rs. 7 and that when an excess amount of Ra. 3 


(1) (1913) 9 Cr. App. Rep. 2332. (2) (1763) 4 Burr 9179. 
(3) (1875) s4 W. R. Cr. ss. (4) (1895) I. L. R. 93 Calc. 361. 
(s) (1893) I. L. R. 21 Calc. 318. * 


37 


Cenoman. 
iu - 
Suryra Ka Kanta 
King: Beaperce 


Shamsul Huda, Y. 


THE CALCUTTA LAW JOURNAL. [Vor. XXXI. 


425. was charged for the secofhd ccnsignment be grumbled but 
Sur]ya Kanta told bim it was alright Subsequently he modified . 
this statement and said, he, did not ask tbe Station Master why thee 
amount charged for ewas. in excess of the amount charged on the 
rith. Whilst Golap Rgi or his employer saved about Ra. ro the 
Railway official, whoever he *was, gained only Rs. a. It is incon- 
*eivable that tho Railway officials charged Golap Rai Rs. ro o less 
for his bene&t or for the benefit of his employérs without his com- 
plicity. ‘However, it is not for me to find the facts. The jury have 
acquitted Apanda and bave convicted Suryya Kanta only. The case 
against Suryya Kanta as pointed out by the learned Sessions Judge 
depends entirely on the statement of Golap Rai to the effect that he 
transacted the business with the Station Master alone'and paid him 
the money. It seems to me thet upon the facts as I have stated them 
the jury had imple materials upon which to hold that Golap Rai 
was an accomplice and that the extra Rs. a was paid as bribe either 
to the first or the second accused. It was due to the appellant 
that the learned Judge should have explained to the jury what an - 
accomplice was, should have asked them.to say upon the facts 
before them whether Golap Rai was or was not an accomplice. 
The jury should then have been told that if Golap Rai was a party 
to the conspiracy to cheat the Railway Gompany he wasean actom- 
plice it gras not safe or proper to convict upon his evidence without 
corroboration on material particulars. He should have also explain- 
ed to the Jury, whaewas the nature of corroboration necessary in 
such cases: Jamtruddi Masalli v. Emperor (1). Instead of that 
the learned Judge told the' jury that Golap Rai was an independent 
witness, that he was not connecte d with the Railway and that he 
had nointeregt in the success of the prosecution? With reference 
to the argument that Golap Rai was an &ccomplice, the Jearned 
Judge observed as follows: “It is however argued that he must 
have bribed the accused or one of them. to charge less than. the 
correct amount of freight. This is possible but there is no evidence 
to show that he did so and the accused are not being “charged with 
accepting a bribe in consider ation of showing favour to Golap Rai. 
The jury should therefore consider whether Golap Rai can be 
considered as an accomplice in this case, ‘and also whether, if he 
did give a bribe to either of the accused, he should be regarded 
ax a person of less than average morality and on that account to be 
disbelieved." Thess observations are Ópen to serious objections : 
First, Golap Rai was in the conspiracy, he was an accomplice . 
(1) (1908) I. L. R. 19 Calc. y83. 


* 
* 


T 
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and it made no difference that tlfe advisers of the grown instead 
of charging Suryya Kanta for receiving & bribe charged him with 
criminal breach of trust ; secesdiy, the Judgd should have distinctly 
told the Jury that it was not enough to find ethat Golap Rai peid 
Rs. 10-, as, and the ‘amount credited Was Rs. 8-4 but they must 
be satisfied that the whole amount was paid as freight and if the 
extra Rs. 2 was paid as bribe the charge under 408 could 
not stand. But instead of saying this the learned Judge told the 
jury that there was no evidence to show that Golap Rai had paid 
a bribe. There was no direct evidence but the circumstantial 
evidence was ample to justify the jury in coming ‘to the conclusion 
that the extra Rs. s was paid by way of bribe and not as freight. 
By this exprbsion of opinion the learned Judge shut out the Jury 
from holding that Golap Rai had really paid a bribe so that the 
charge under section 408 was not established. ZAirPly, it was not 
enough assuming that Golap Rai was an accomplice that he should 
be regarded as a person of less than average morality and on that 
account tobe disbelieved There is nothing to prevent a man of 
low morality being believed by a jury but if that persom is an 
accomplice the law says that it is unsafe to convict on his uncorro- 
borated testimony and casts upon the Judge the duty of warning 
tife jury against acting on «uch testimony. This duty has not been 
discharged in the present case. E 

Again referring to the rules and actual practice and to tho eyi- 
dence of Golap Rai that he applied tothe Statien Master for a whole 
carriage, the learned Judge said, ‘of itda believed that it is necessary 
to apply to the. Station Master when a whole wagon is required 


this would be a good corroboration of Golap Rai’s evidence.” Al- 


though at the same time the learned Judge pointed out that the 
evidence of Mr. Anderson and others showed that this duty was 
generally performed by «the Assistant Goods clerk and that the 
Station Master would notin ordinary cases even know about it, he 
ought to have told the Sury that the corroboration required must 
be something that connected the accused with the crime. If Golap 
Rai was an accomplice, bis s tatement that he applied to the Station 
Master would not in my opinion be corroborated by the mere 
circumstances that the rules required such applications to be made 
to that officer. The corroboration must be by evidence sufficient 
to connect the accused with the offence charged. The mere existence 
of the rules is not such corroboration. 

On these grounds I think that the verdict of the jury in this 
case is vitiated by misdirection and want of proper direction and 


e. " ^ 
* 
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that a fresh tial should be ordered. Ifthe jury had been properly « 


directed it is likely that they would have brought a verdict of not 
guilty against the appellant and such a verdict would have been * 
amply justifed by jhe evidence. 


I regret I have' to deffer in this case from the decision of my 
learned brother. 


Asthere was this difference of opinion, the case subsequently 
rane up before Chaudhuri, J. 
” Babus D. JN, Bagchi and Heramóa Lal Sanyal for the Accused. 


Mr. Orr for the Crown + 
C. A, V. 


-Tbe judgment of the Court was as follows : : 


Chaudhuri, J.:—The appellant a Station Master was tried 
jointly with another, a goods clerk, before the Sessions Judge of the 
Assam Valley Districts and a jury under section 408, Indian Penal 
Code, for criminal breach of trust as railway servants. The goods 
clerk was also charged under section 477 A for fabrication of certain 
entries and the appellant with abetment thereof. 

The jury unanimously found the Goods clerk not guilty of both 
charges ; the majority however (3 to s) found the appellant guilty 
under section 408. The Judge agreefhg with the majority has 
sentenced him to three years rigorous imprisonment. Hence this 
appeal. It was heard by the Criminal Bench, but owing to a differ- 
ence of opinion, it hæs come before me under section 429 Criminal 
Procedure Code. |, e 

The facts are shortly these. Ogpe- Golap Rai (P. W. s) the 


, Gomasta of a Marwari firm on the 18th December 1918, loaded 135 


bags of rice weighing dbout 254 maunds in a wagon at the Dum- 
duma statién to be sent to Rupai siding and they were so sent. 
The proper charge for the consignment, Was Rs, 20-11. The Rail- 
way Books show an entry of Ra, 8-4 agajpst this item which is put 
down as 60 bags weighing roo maunds. "The entry in the Rokur 
of the Marwari Firm shows a debit of Rs. 10-4, namely Rs. 2 more. 
The actual quantity proved to have been sent was 254 maunds and 
the Railway books at Dumduma contained untrue entries. Ra. 8-4 
is the proper charge for 100 maunds, but having regard to the 
quantity the Railway should have been paid Rs. 12-7 more. Golap 
Rai’s statement is that the Station Master asked Rs, 10-4 from him 
as freight and he paid that sum. The entries in the Railway books 
were made by the Goods clerk and his statement is that he made 
them under the directions of.the Station Master accused. Tho 


* 
* 
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It does not*mentionethe weight, although other entries in his ° 


book such as Er. so(s) 20 (0), 20(s), 20(4), mention both the 


number of bags aud feight. He is paid by the weight. These ° 


facts do nbt appear to hawe been put before the jury in com 
nection with the credibitity of Golap Rai. No doubt the charge is 
under section 408 and that depends upon the truth of the state- 
ment eof fhs witness Golap Rai that he paid, Rs. 10 -} as freight, 
but if he paid * Rs. s as à bribe t3 charge him less than the actual 
frdight payable, he was clearly an accomplice in respect of an offence 


under sectioh 16 teIndian Penal Code qhich is clearly an alternative . 


case practically upon the same facts. I think it was incumbent 
upon the Judge to direct the mind of the Tury to this aspect of the 
case and his failure to do so is a serious misdirection as the case 
practically depends upon the evidenc of Golap. Rai. The learned 
Judge. merely said thia “It is however argued that he must have 
bribed the accused or one of them to charge loss- than the correct 
amount of freight. This is possible but there is no evidence to show 
that he did so and the accused are not being charged with accepting 
a bribe in consideration of showing favour to Golap Rai. The Jury 
should therefore consider whether Golap Rai can be considered as 
an accomplice in this case, and also whether, if he did give a- babe 


- to either of the accused, he should be regarded asa person of less 


than avérage morality and on that account to be disbelieved.” I 
agree with Mr, Justice Huda that "these observations are open to 
serious objection% " First, if Golap Rai was in the conspiracy, he 
was an accomplice dnd it made no difference that the advisers of 
the crown instead of charging Surja Kanta for receiving a bribe 
charged him with criminal breach of trust; swegdly, the Judge 
should have distinctly told the Jury that it was not enough to find 
that Golap Rai paid Rs. 10-4 and the amount credited was Rs. 8-4 
but they must be satisfied that the whole amount was paid as 
freight and if the extra Rs, 2 was paid at ebribe the charge under 
section 408 could not stand. But instead of saying this the 
learned Judge told the jury that there was no evidence to show that 
Golap Rai had paid a bribe. There was no direct evidence but 
the circumstantial evidence was ample to justify the Jury in coming 
to the conclusion that the extra Rs. a was paid by way of bribe and 
not as freight. By this expression of opinion the learned Judge 
shut out the jury from holding that Golap Rai had really paid a 
bribe so that the charge under section 408 was not established.” 
Newbould, J., also says that if Golap Rai paid Rs. 2 as bribe and 
not as freight, the case fgiled. ° The evidence of Golap Rai about. 
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Š l 
the payment stands uncorroborated. He «aid he asked the Station CRIMINAL, 
Master for a wagon and was told the freighteto be paid. That also 1919. 
is not corroborated by any other evidenc. It &eems to -mo also Saryya Kenta 
that sufficient attention was not called to ‘the &vidende relating to v. 
the practice said to have been followed *at this Railway station gpa DPO: 
about the consignment of goods and applications for wagons. If the, : Chexdkuri, * 
general rule about applications for wagons can be treatéd a8 eOrTO- 
borating the statement of Golap Rai that he applied to the Station 
Master, it is clear that if the practice as stated by the two witnesses 
was true, it went against it. . * get 

I agree with Mr. Justice Newbould that the — nadire 
when he told, the jury that the statement of one accused might be 
taken for what it was worth against the other. The Judge no doubt 
added that it was practically of no value as evidence, but in a case 
where there is so little evidence on the main point considerable value 
may have been attached to these statements. ^ 

I think on the whole the misdirections above referred to were 
serious and have occasioned & failure of justice and the conviction 
ought to be and is accordingly set aside and the accused discharged. 

I have been told that the whole of the evidence evailable has 
begn given in this case, and, as it depends upon the evidence of one 
man who 1 may have been a participator in the fraud on the Railway 
and the accused has already been in jail for some months, Y do not 
think that in the circumstances a retrial should be ordered, 
A. T. M. Appeal allowed : Conviction set aside 

* Accused discharged. 


CRIMINAL REVISION. 


Before Sir Lancelot Sanderstn, Knight, Chief Justice and Mr. Justia ` 


Duval. 
CHAUDHURI — AFD OTHERS 
ABDUL RAHAMAN.* e —— 


Sanction for precscution—Discretion—Criesinal Frocodere Code (Act Ve 1898), August, y, 
Sec. 195—-Preceeding abortive. 
Section 195 of the Code af Criminal Procedure vests in the Ceurt a discretion 

as regarde granting sanction to prosecute. There are, however, cortain rules of 
. Criminal Revision No. 653 af 1919, against the decision of B. Ghatak Kaq., 

Sessions Judge of Noakhali, dated the sth July grg. 
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prudence to which any Court axeccising its discretion would have regard, and, 


prominently among them, possibly a*compendious statement of all, would be the 


rule that the Court will bg astute to see that there shall be no abuse of the ad- | 


ministration of criminal jugtice.Q — 7m re an Attorney (1) followed. 
Where there is a strong probability that the pro*eedings taken under section 


` 195 of the Criminal Procedure Code, would be abortive, sanction for prosecution 


ghould be refused, : 

"A bplication for revision under section rrr of the Code of 
Criminal Procedure. 

Applications for sanction to prosecute the petitioners under sec- 
tion 195 of the Code of Criminal Proc&dure. 

Tho material facta appear from the judgment. 

Babu Suresh Chandra Talukdar for the Petitioners. 

Babu Hemendra Kumar Das for the Complainant Opposite Party. 

The judgments of the Court were as follows: 

Sanderson, C. J.—This is a rule granted to show cause why an 
order sanctioning the prosecution of the seven petitioners by Mr. 
Ghatak, the learned Sessions Judge, should not be set aside. 

The matter comes before us under section 195 (b) of the Code 
of Criminal Procedure which provides that “Any sanction giyen 


“or refused under this section may be revoked or grabted by 


any authority to which the authority giving or refusing it is gubordi- 
nate," and, this Court bas to decide whether the sanction given by 
the. tearned Seations Judge should be revoked in the case of all the 
petitioners or in the*case of any of them. The conclusion of the 
learned Judge’s judgment was in thése terms : "I accordingly sanc- 
tion prosecution of the opposite parties or such of them as are guilty 
of the offences mentioned or any of such offences.” It was argued 
by the learned vakil who appeared on behalf of the compleinant 
that this order was irregular and could not stand and that the learned 
Judge ought to have decided with regaré tp each of the petitioners 
whether it was proper to sanction the prosecution against him: The 
learned vakil who appeared for the complainant bas abandoned 
his application for sanction as regards petitioners 4, 5, 6. and 7: 
and, consequently inasmuch as the application was on behalf of 
the complainant alone, the Crown having taken no part in the pro- 
ceedings, I do not think it is necessary to ifvestigate the case of 
those petitioners any further; and, as fas as petitioners 4 to 7 are 
concerned, the sanction which has been granted is revoked. l 
As regards the other three petitioners, before arriving at our 
(1) (1913) I. L. Re 41 Calc. 446: 


. s 
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decision it is necessary to state certain facta, which I think show that 
the proceedings in this case were opt of the-ordinary: " It appears 


$$: 


CRIMINAL. ^C 


1919: ! 


jhat one Chaudhuri’ Mesh lodged a- case against Abdul Rahaman yin: Mash 


under section 471 and other sections. The Magistrate summoned 
the accused Abdul Raheman and held ane enquiry "jn his" presence 


in the course of which a large number of wifnesses were examined Sanderson, C 3. 


&t the instance of Chaudhuri Megh, and they were crose-examined — 
at some length by the accused. .The Magistrate disbeliev$d Chau- ` 
dhuri Mea's case, discharged the accused and ordered that Chat 
dhuri Meah and his witnesses Nobin Chandra Mojumdar and Kash 


Chandra Mojumdar who are the second and third petítioterssn this ^ 


Court, should be prosecyted for bringing a false case. Against that 
order a motion was preferred before the learned Sessions Judge who, 
after an investigation, held that there was sufficient evidence against 
Abdul Rahamin and that the order of discharge was jmproper on 
the evidence. The result was that the learned Judge set aside the 
order of discharge and directed a further inquiry. The case was 
heard by another Deputy Magistrate who found that there wasa prima 
fade case against the accused Abdul Rahaman and committed 
him to the Sessions. The case was tried before Mr. De, the learhed 
Seseions Judge, and the accused was acquitted, the learned Judge 
sayifiz that4he acquitted him qn thé ground that he considered that 
there was a reasonable doubt as to the guilt of the accused. During 
these proceedings, the order for the prosecution of Chaudhurf Meab 
and petitioners 2 and 3 was in abeyance. Then Chaudhuri Meah, 
Nobin and Kashi applied to the learned Sessions Jfdge to refer-the 
order for the prosecution of them to the High Court, so that it 
might be quashed. The learned Judge refused soto do and gave 
a considered judgment setting out his reasons for his refusal, Then 
an application was made to the High*Court for a Rule to set aside 
the order made by the Magigtrate, directing the prosecution of Chau- 
dhuri Meah and his two witnesses. Upon that application my 
learned brothers Mr. Justiee “Richardson and Mr. Justice Shamsul 
Huda set aside the order mainly on the ground that it was made 


more than a year ago and at a time when the evidence had not been ' 


so fully brought before the Court as it was afterwards. They there- 
fore set aside that order, but directed that an application might be 
made by the District Magistrate to the learned Sessions Judge to 
make an order under section 476. They alsb directed that it would 
be open to the learned Sessions Judge, if he was moved under sec- 
- tion 195, of the Code of Criminal Procedure, to sanction the prose- 
cution of the petitioners, Subsequently an application was made 
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to Mr. Ghatak, the learned Sessions Judge, for sanction to prosecute 
not only Chafidhuri Mggh.and his two witnesses Nobin and Kashi 
but also the other petitioners, "and thereupon the learned Judge 
made the order which # have read. 


Now, thb queetfon remains whether my learned brother and I are 
prepared to uphold the “sanctiqn which has been granted by the 
learned Sessions Judge as regards the first, three petitioners, 
Chasdhurf Meah, Nobin and Kashi. . 

I desire it to be clearly understood that — I say in my 
judgment is not intended to be in any way departing from or 
minimisihg what " was said by the late learned Chief Justice in 
the case of an Attorney (1r) At page 458 he said, “There are, 
however, certain rules of prudence to which any Court exercising 
ita discretion would have regard, and pre-eminent among them, 


possibly a compendious statement of all, would be.the rule that the. 


Court will be astute to see that there shall be no abuse of the 
administration of criminal justicz" The learned Chief Justice had 


_ already pointed out that the matter was one for the discretion of the 


Court to which the application was made. Our decision in this 
case is arrived at upor the peculiar and somewhat special facts of 
this case, and the conclusion at which we arrive is that the sanction 
which has been granted with regard te the first three petitiondis 
should be revoked. In my judgment the matters disclosed in the 


^ various judgments and proceedings to which I have referred go to 


show that if proceedipgs were taken against these three petitioners, 
there is a strong pfobability that they would be abortive, On these 
grounds in my judgment the sanction should be revoked. 


The Rulo is made sbeolute as regards all the petitioners. 
Duval J.-I agrees’ =, : 


A. T. M. e . Rule made absolute. 


(1) (1913) I. L. R. 41 Cale. 446 


^ 
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APPELLATE CiviL. 


Before Sir Asutosh Chaudhuri, Knight, Jwiga, and Mr. Justice 


Cuming. Eo w F 
NITTA GOPAL BANERJEE 
v. 


PROVAS CHANDRA MUKHERJI am ommgàs* °° 


Pala; transer of—Right of management and right of service in conniciion with 
temples, distinction between—Alienation to stranger—-Prinats alienation — 
Custem—Properiy dedicated te deity, character of —Shebalt, power of—Sale of 
Shobatti right, if permissible— Worship, right g/—Transfer inier vioss— 
Transfer by will—Deed of sale treated as a decd of gift—Sale of pala apart 
from endowed prep erty, if valid. 

The requisites of custo m are that it should be ancient and invamble, uniform, 
reasonable, not immoral, certain and consistent. About its being ancient It must 
have existed “so long that the memory of man runneth not to the contrary." 


There is a distinction bet ween the right of management and the right of service 


in connection with temples, private and public, and between compulsory and . 


private alienations. Private alienatioos are not absolutely prohibited, but alPeoe- 
tions to strangers have not been favoured. In the case of private allenations, 
the prohibition is of general application and custom and usage govern and pre 
vail oper the fext law which prohibits both partition and allenation. 


Custom, if established, may render private alienatione valid, but that fg doter- 


mining the question, the benefit to the idol must be-taken into consideration as. 


a matter of primary importance. Property dedicated to a deity is‘ extra commer- 
cium, and is entitled to special protection of tbe sovereign whose duty it & to 


intervene to prevent fraud and waste: Dkwédh v. Ram Lal(i) referred to. 


Persons having the management and possession of the property of an ido] must 
of necessity be empowered to do whatever may be required for the servico of the 
idol and for the benefüt'and preservation of its property: Fresupne Kumari v. 
Golab Chand (1) referred to. The manager éf the endowment is by girtue of his 
office the administrator af the property attachede to it. As regards the property 
he fin the position of a trustee, Ramanathan v. Maurupeppa (3) referred to. 
Sale of the trusteeship for pecunfary gain is not permissible: Rajak Vurmak v. 
Revi Vurmak (4) referred to. sale of a'priestly office for the benefit of a 
shobeit is illegal: Nerasimma v. Anantha (x) and Xw$f$e Gurubal v. Dera 

* Appeal from Appellate Decree No. 
H. C. Maitland Esq., Additional District Judge of Hooghly, dated the sznd 
January, 1918, reversing that of Babu Devendra Nath Pal, Subordinate Judge of 
Howrah, dated the sgth Jaly, rors. 

(1) (1909) 10 C. L. J. 355 3 I. Le R. 37 Cale. 138.* - 

(2) (1875) 14 B. L. R. 450 P. Ca; s3 W. R. ass ; L. R. 8 1. A. 144. : 

(3) (1906) I. L. R. 39 Mad. 283 ; 4 C. L. J. 189 ; 10 C. W, N. 825 P. C, 

(4) (1876) I, L. R. 1 Mad. 33: ; L. R. 4 I. A. 76. 
(s) (1881) I. L. R. 4 Mad, 3p1. 


= 
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semi (1) referredeto. Right of worshlp is property, but has not all the incidents 
of property. A distinction Ess been made between transfers infer efves and trene- 
fers by will, The shebait ! a manager or a quasi trustee for the benefit of the 
idol as tho office endures only for his life; he has no right of devise by will as 
his will comes {nto operation on his death when there is nothing foc him to alles 


nate : Kajeskwar v. Gepeshtfhr (1), and Nirad v. Skibadas (3) referred to.. 


e A was entitled to a turn of worship of a deity which extended to 39 days in the 


year. * ‘A dled dn tbe 14th November, 1913. The plaintiff claimed that turn of 


. 
worship as bis heir. A, however, a few days before his death executed a deed of 


salin favour of defendant No: 1: who was in the line of succession, in respect of 


33 days ous of bis tin, There was no consideration for this bebele. “The donor 
who was very iil died within a very few days’of ‘the execution of the document. 


The origin of the fogndation of the endowment was notslnown. There was 
some immovable debutter property and offerings were salso received which ‘were 
taken by the persons enjoying the falas. It was not clear whether the endow- 
ment was private or public. The transfer of palas was not always made to heirs 
or co-sharer shobaits but in one case at least to a relative considered competent to 
carry on or supervise the worship. The periods of the turns wero determined by 
descent and the shebaits treated themselves as co-sharers of the endowed proper- 
ties, thelr shares being determined in the same manner asif the property was 
secular, Inheritable by descent. In every instance the co-sharer’s fale and his 


so-called share In the debutter property had been transferred at the same time : 


Held, that as the transfer was not for. pecuniary advantage, it was intended to 
provide for the due performance of the jeeja and as thoro was no Boer heir to 
transfer itpit could be treated as a deed of gift, though It was intended to operate 
as a will, and not as a deed of sale. f 

That transfer of pgle“and offerings apart from immovable property, was not 
valid and effective ; Mekamaya v. Heridas (4) distinguished. ; 

Division by inheritance of a pala ix on t jlilerent DHT rend ee 
saction defer vises or by devise. - "i 


Appeal by'the Plaintif. ` ; 

Suit for declaration of the plaintiff's right to a turn of worship, 
sold by his predecessor in interest. i 

The material facts appear from the judgment. 

Babus Broje Lal — and — Narain Bagchi ict 
the Appellant. 
| Dr, Sarat Chandra Basah ond Babe Chandra Sekhar Sen for 
the Respondents. l ; 
di C. A. Y. 
(1) (1884) I. L. R. 6 Mad. 76. . LS 
(2) (1907) I. L. R. 35 Cale. 226 (230); 7 C. L. J. $15. 


(3) (1909) I. L. R. 36 Calc. 975. 
(4) (1914) 10 C. Le J. 183 j 1. LPR. 43 Cale. 455. 
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. The Judgment of the Court waf as follows : a 

One Nilmony Chakravarti was entitled fo a tum of — of & 
e deity known as Malai-Chandi which extended Jo 39 days in the year. 
Nilmony died on ths r4th November, 1913.* The plaintiff claimed 
that turn of worship as bis heir. Nilmgny however a few days 
before his death executed a k obala iif favour of defendant No. 1 in 
respect of 33 days otft of his turn. The kabala purpogs to have 
been for consideration, for a sum of Rs. 300 said to have been spent 
during the illness of  Nilmony. The learned Subordimate Judge 
held that there was no consideration for the kobala and that undue 
influence had been exercised over Nilmony who was ill and that 
misrepresentations had also been made to him. He held that the 
transfer was only of the turn of worship irrespective of the debutter 
property and as according to him no custom for such transfer had 
been made,out there was not an effective transfer," On both the 
above grounds he decreed the plaintiff's suit. He however found 
that the defendant No. 1 was on the line of succesion being 
the sisters son of the shebait Gobinda Chakravarti and that he 

could become a shebait if Gobinda died without any sons. ° 
On appeal the learned District Judge agreed with the trial 
Court that it had not been established that there was money con- 
sideration» for the documént He however found that the de- 
fendant aod his wife resided for some time on a postion of 
Nilmony's homestead. and that as Nilmony's health did not 
permit him to perform the pooja defendant No, r had for some 
time performed the pooja: that during his last illness defendant 
No' rand his wife attended ;on him and that the kobala was exe- 
cuted openly, and after consultation with other shebaits : that the 
document bad been presented by Nilmony* himself for registration 
and he was satisfied upon the evidence that Nilmony quite under- 
stood what he was doing, * and although the word ‘‘sale” had been 
used in the kobala he found that Nilmony -desired to convey the 
pala to the extent of 33 days to defendant No 1: that he had bya 
subsequent document made a gift of the remaining six days to his 
purohit Dharmadas Hoe also found that it was a perfectly natural 
thing for Nilmory to desire to transfer the right of worship to 
defendant No. 1. On the death of Kalachand who was the original 
defendant his son Nonilal has been brought upon the record. The 
learned Judge did not find that Nilmony was induced to make the 
transfer by undue influence, and he held that although the docu- 
ment purported to be a kobala ‘it should be looked upon as a gift, 
although the consideration mentioned.was fictitious and imaginary. 
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He also hei that trangfers of sa/as had been proved to have beat 


. made for a great number of y:ars beginning from at least 1359 B. S. 


(1852 A. D.). He held upon the oral evidence and the document 
producedebefore«hiri, pripcipally Ex:. C, D, E, F; G, J, K that the 
palas of tho Thakurami were transferable by custom. He found 
nothing in the cross-examination of the shebait witnesses to indicate 


* thgt, "the custom of transfering falas was restricted to transferences 


of palag albng with the debutter lands” He held “immemorial 
erigin, cóntinuity and certainty of the custom of transfers of palas 
of the. godda .in question established" and disagreeing with the 
‘learned Subordinate Judge, he dismissed the plaintiff's suit. 

It was urged before us on behalf of the appellants (1) that no 
custom had been established and the immemorial origin referred: to 
by the District Judge was an overstatement, as there was no ervi- 
dence of any transfer before 1852, (2) that the transfer" was bad not 
being to one in the line of succession or to a shebait, but to a person 
who although connected with one of the shebaits and was his possible 
heir, was not competent to take, (3) that the transfer of a fala apart 
frofn the debutter property was void, (4) that the document being 
one of sale stated to be for consideration ought not to be treated as & 
gift (5) that as the man was suffering from death-illneas, the dpcu-. 
ment having been executed on the roth November,” 1913 and 
registf&ted on the 13th November, and the man dying on the r4th, 
the transfer could not be treated as being ím/erpimes (6), that the 
division of the gala into two portions, 33 days to defendant No. 1 


: and six days to another rendered both illegal. 


In answer to the above it was &rguod that having regard to a 
series of transfers dating from 1852 and the finding arrived at by the 
learned Judge as regards custom such finding could not be set aside 
-or questioned on second appeal : that the transfer in this case was 
to one iii the line of shebgits, not to a stranger, but to a person who 
was performing the service in the lifetime of Nilmony. that the 
transfer was openly made with the consent of several other shebaits 


' and ought to be looked upon as for the benefit of the trust, which 


is the governing principle for determining such questions : that the 
transfer o£ a pala apart from transfer of the property was not a 
quesfion which was raised atthe earlier stages of the case: thet , 
the document in question showed that the transfer was to Kalachand 
“as a shebait,” but whether these words actually covered a transfer 


of the debutter property or not was not of importance as the plain- 


tiff had merely prayed to have the transfer of the tum of worship 
pet aside ; that there was evidence on the record to show that the 
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plaintiff had himself sold his share in some of the debutter proper- 
ties which he purported to have inherited from Nilmony : that an 
ostensible deed of sale may be treated, as a^ deed of gift and it had 
been rightly treated as such in this case: «hat the transfer was not 
affected by the fact that.the man died shortly after the execution of 
the document: that a gala being divisible by inheritante these was 
no reason why the holder who had the right of gift infer pivos could 
not apportion the period of his turn to.different persons^ that if all 
these cases the principal thing to be kept in view’ was whetber the 
transaction was against the interest of the deity: if not so found, 
there was nothing on principle which prevented such a division : 
that no point as to the divisibility of the p2/a had been made in the 
trial and the Appeal Courts and not even taken in the grounds of 
appeal before this court and should not therefore be entertained. 
It is therefore necessary to examine the case at some length. 

The origin of this foundation is not known. The Thakurani is 
established in a village. The plaint mentions 23 persons as tho 
present shebaits, all of whom have been made defendants. They are 
Banerjis, Mukerjis, Chatterjis, Chakravarties, Roys and consist of 
males and females. Defendant No. 1. in his written statement gives 
the namts of 70 other persons, males and females, including Chakre- 
varties, Chatterjis, Banerjis and one Sarkhel. The CHakravartis 
appear to have been the original shebaits, and that daughters, sisters’ 
sons, widowed daughters-in-law, maternal grandfathers heirs have 
taken by transfers or descent. In whkt sense all these persons are 
shebaits is not very cleaf.¢ Whether they have merely a right of 
management, or ate the representatives of priests who served the 
idol does not appear. There is some immovable debutter property 
and offerings are also received which are taken by the persons enjoy- 
ing the galas. There is some evidence, says the subordinate Judge, 
that "the galas have beep assigned and transferred to one who could 
come in the line of succession if there was no direct descendant in the 
line of the son.” Whether the endowment is private or public doce 
not clearly appear, although it is apparently the latter asa village 
sanctuary is mentioned and offerings from the public are received. 
The transactions evidenced by documents are all of thenfconvey- 
ances except one the earliest in date, whjch is a will (Ex. E.) dated 
3oth. Sravan t259, corres ponding to roth August, 1852. It transfer- 
red the entire pala of the testator and his share of the debutter pro- 
perty to his widowsi daughter-in-law as she was the most compe- 
tent person to carry on the worship, by which supervision of the 
worship was meant. Tbe testator had no son, but had a daughter 
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with a son who was regiding elséwhere. The next in order of date 
isa kobala Ei. G, dfted 30th Sravan, 1289, (14th August 1882).* 
The vendor had got the ?aía and property by inheritance but as he 
was not a resident of tbe place he sold both toa co-sharer shebait. 
There are two kobalas Ex. C & D in 1292. Both the vendors were 
Temples wha bad inherited the pala and property from their hus- 
bands. Jn 8ne the sale was toa co-sharer shebait, in the other to 
reversionary heirs, but both sales included the pafa and property. 
Having.regard to,the names of the shebaits who are Banerjis, Mu- 
kherjis, Chatterjis etc. it is not a violent inference that the present 
slebaits represent both the male and female lines of the original 
shebaits and also transferees by will or sale. It is clear that nonre- , 
sident shebaits bave from time to time, fora great number of years 
transferred their rights to co-sharer shebaits, Exhibit J, a Kobala 
dated 19th Sraban, 1292 (6th August, 1885) is however said to be 


. an instance of a sale to a stra nger, but the document itself refers to 


him as a shebait and.we must treat him as such 
in speaking of custom in connéction with the transfer of the 


,Dghts of shebaits in respect of shrines and sanctuaries, there is like- 


lihood of confusion between the rules of the shrines and the rules 
observed amongst, those who manage The shrines, between the rules 
of a seet and the rules of management of the endowment ; between 
shebaits as trustees of the endowed property and as managers of the 
service, in respect Of which they are holders of an office. We have 
nothing to do in this cas@ with sectarian rules, but with an alleged 
custom of transfer of turns of worship by shebait. The requisites 
of custom are that it should be ancient and invariable, uniform, 
reasonable, not immotal, certain and consistent’ About its being 
ancient it*must have existed ''so long that the memory of man 
runneth not to the contrary." In Gartradhwaja Prashad Singk v. 
Saparmadkmaja (1) the evidence of an*unbroken custom for 8o 
years was held sufficient It was also held in Ramanathan Chetii v. 
Muruguppa Chetti (2), that an unbroken usage for a period of rọ 
years was conclusive evidence of a family arrangement as to palas, 
orturns of worship, to which the Court was bound to give effect. 
Her@we have evidence of some transactions which date as far back 


as 1852-and question is, can we deduce the necessary elements of © 


custom from them. It appears fom the evidence that transfers of 
falas were not always made to heirs or co-sharer shebaits but in. one 
case at least to a relative considered competent to carry on or super- 


` (1) (1900) L. R. 27 1. A. 238; 1. L.R. m3 All. 37. 
(x) (1906) 1. L. Rao T 283 4C. OE to N. C. W , 825 (P. C.). 


? 
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vise the worship. The periods of the turns have been determined — 
eby descent and apparently the shebaits havd treated themselves as 1919- 


co-sharers of the endowed properties, thei» shazes being getermined = Nitya Gppal 
in the same manner ‘as if the property wag secular, inheritable by — — sat F 
descent, that is to say a shebait with a*6a/a of 39 days in the year 
has been treated asco-sharer of the endowed property to the extent 
of 39/365. In every Instance so far as the documents age con eme 
the co-sharer's pala and his so-called share.in the debutter “property 
have been transferred at the same time. It is from that fact that 
the learned Subordinate Judgt inferred that the custom pointed to 
transfers of both of them jointly, that one was not separated from 
. the other. Hf considered the joint character of the transfer reason- 
able, as the worship was likely to suffer if the property was separated 
from the sheba. The property in this case was undoubtedly endow- 
ed for the sheba and must be so used. The managers of the service 
are also managers of the endowed property in this case and itis 
evident that for convenience of management theshebaits have treated 
themselves as co-sharers in respect of the palas and. the endowed 
property byt in no instance has a shebait treated his sa/a.and right 
of management of the debutter property separately. The two are 
infimately associated together and do not appear to have been 
dealt with one independently by the others. The subdivision has 
been as a rule,by descent although occasionally varied by transfers 
within a limited circle. The transferee had both at the same time 
and after his death his heirs have begome verted with his rights, to 
both by descent The mera tpanafer of the pala involves the possi- 
bility of its discontinuance, on failure of funds. The property was 
endowed for sécuring the permanence of the worship. : It further 
involves two lines of descent. If the transferor merely transfers the 
pala and keeps hold of iis share of the proparty two separate lines 
of descent may be created—one for the ga/a and one for the property 
—each disconnected fror the other. In this particular instance the 
transfer appears to be merely of the pala and the offerings, spoken 
of in the document as (U/fanna profits). It does not deal'with the 
immovable property. If it was intended to deal with ths landed 
property, the document would bave been differently stampeck parti- 
culars of the property would have been. given as required .by the 
Registration act and the extent of the share would have been men- 
tioned. From these circumstances it has been taken by both the 
Courts below that the gada only has been transferred and with it the 
right to take the offerings. The plaiptiff has treated Nilmony's share 
of the endowed property as his by one and the transferee has 
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not so far questioned it. ‘There is a distinction between the right 
of management andethe right of service in connection with templeg, 
private ayd public, end Between compulsory and private alienations. 
Private alienations haye not been held as absolutely prohibited, bat 
aliengtions to strangers have’ not been favoured. In the. case of 


° private alienations the prohibition has not beén held to be of general 


- applicatiomand custom and usage have been held to govern, and 
prevail over the text law which prohibits both partition and aliena- 


- tion. These questions are discussed at some length in Kafaram v. 


Ganesh (1). It.is useless to refer to the decided cases in detail as 
they depend upon separate sets of facts a nd circumstances, although 
some general principles ' may be deduced from them which may be 
thus summarised. Custom if established may render private aliena- 


‘tions valid,” but that in determining the question, the benefit to the 


idol must be taken into consid eration as a matter of primary import- 
ance. Property dedicated to a deity is exíra commertium, and is 
entitled to special protection of the Sovereign whose duty: it is to 
intervene to prevent fraud and waste (Dkwfat Nath Smrititirtha 
v. Kam. Lal (a)]. Persons having the management and possession 


: of the property of an idol must of necessity be empowered to do 
| whatever may be required for the "service of the idel and for 


the banefit and preservation of its property (Pressane Kumari 
Debya v. Golab Chand (3). The manager of the endowment 
is by virtue of his office the administrator of the property attached 
to it. As regards the property he is in the position of a trustee 
[Ramanathan Chetti v. Murugappa-Chelti (4)). Sale of the tustee- 
ship for pecuniary .gain is not permissible: Rajak Vermak Valia 
v. Raw Varmak (Ñ). The sale. of a prieitly office for the 
benefit of a shebait is illegal: Aarasimma v. Anantha Bhatia 
(6) and Zupka Gwrwhal v. Dorasami* (7). Right of worship is 
. property, but has not all the in cidents et property. A distinction. 
has been made between transfers inter vives and transfers by will. 
It has been said that the shebait is manager or quasi trustee for the 
benefit of the idol and as.the office endures only for his life he has 


‘po right of devise by will as his will only comes into operation on 
‘his death when there is nothing for him to alienate [Aajeshwar 


Mullich v. Gopeshwar Mullick (8)]. ‘This case is not in consonance 


(1) (1898) I. L. R. 23 Bom. ast. 
(3) (1909) 10 C. L. T. 355. I. L. R. “Gale. 128. 


(3) (1875) 14 B. L. R. 430 P. C. (4) (1906) 10 C. W. N. 825 P. C. 
(5) (1876) I. L. R. x Mad. a3s*P. C. — (6) (1881) 1. L. R. 4 Mad. 391. 
a,- ) b .6 Mad. 6. (8) (1907) 1. L. R. 35 Calc. 226, 330. 
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7 with Masckarasm v. Pranskankar(t) which wag disappreved in Rajesh- 


war v. Gepeskewar (2), but it has since been followed in this. Court 
in Mrad Mokini Dassi v Skibadas Pal Dewasia (3), where “clear 
benefit to the Thakur,” was considered to be the right'etandard. In 
the case before us there is evidence of transfer of the fea and pro- 
petty by will. The deed of sale bàs been held inoperative as such, 
but the learnéd Judge has treated it as a deed of gift, a& a transac- 
tion inter vivos. The donor however who wasevery il died 
within a very few days of the execution of the document 
and it seems a fairly reasonable deduction that it, was executed 
in anticipation of his death and to operate after his death. The 
document mentions money consideration which -has been dis 
believed by both the Courts. We-should not treat - untrue recitals 
in deeds with any degree of complacency when the giver and 
the taker are parties to them. They are intertied to mislead 
and may acquiró the sanctity of truth with age. This very 
transaction although discarded by fhe Courts. as a conveyance 
may yet be relied' upon by future shebaits as affording good 
evidence of custom. This transfer, however, was not for pecuniary 
‘advantage. There is evidence that the giver was vot actuated by 
any dishonest’ motives. He was on his deathbed and acted after 
consul&tion with other sffebsits.: He had no near heirs He was 
anxious tò provide for due carriage of^the sheba and hg knew the 


‘taker who had done the work satisfactorily when he was ilL These 


circumstances may lessen the heinonsness ofea falso recital, namely 
that of a fictitious consideration, but» all the same the transaction 


‘must be looked ‘upon as,.reprehensible, especially as it.relates to a 


religious trust. The giver made a lying statement to benefit the 
taker and it is clear that tho taker was primarily responsible for it 
Both took a discreditable part. "The learned Judge bas on the 
strength of Zsmai! Mussajee v. Hafis Beo (4), has treated the docu- 
ment as a Ueed of “gift. There was an issue in that case as to 
whether thé donor who: was capable of. making the transfer was 
of unsound mind or not, but none with regard to undue influence 
‘which was the case suggested at a later stage, when the birth con- 
tention failed. The Judicial Committee found the evidence in 
sufficient to establish the latter contention. They took info account 
the existing circumstances atthe time of the transaction, namely, 
that the mother was extremely hostile to her son and did not intend 
him to take ; she was old and in case of her death her son would 

(1) (1882) I. L. R. 6 Bom. 298. (2) (1907) I. L. R. 33 Cala, 226. 

(3) (1909) I. Le R. 36 Calc. 975. 

(4) (1906) I. L. R. 33 Calc. 773.1 3 C. L. J. 484) 10 C. W. N, sro P. C. 
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have inherited jhe greater part of Her property. The only way to , 


prevent it was to transfef ‘it in he» lifetime. A power of attorney 


which had been executed by the mother showed that she contem- e» 


plated an absolute?gift to the daughter. The lady's object could 
not have been attained by any dexami transaction. It was found 
that the consideration mentioned in the deed of' transfer did not 
pass but having regard to the above facts the judicial committee 
held that the dped of sale was intended to be a' deed of gift. and. 
treated it wa such. The transfer in the case was not for pecuniary 
advantage and | way intended to provide for the due performance of 
the Poojaf and there was no near heir to transfer to and it may not 
be unjust to treat it as a deed of gift and although it was intended 
to operate asa will, having regard to the fact that ‘transfers by 
will have taken place, and as early as 1852, that circumstance 
also may be taken in its favour. The learned District Judge 
has differed from the Subordinate Judge on the question 
as to whether the pala can be rightly held transferable by 
custom although the debutter property has not been included. 
The latter has strongly relied upon Mahamaya Debi v. Haridas 
Halder (r. Evidence as regards the custom ın this case has gone 
up to 1852 and may be held established but the severance of the 
pala from the property doés not seem so have taken place before 
this transaction and, can not be held, established her custom. Their 
separation. is fraught with consequences which may not be bene- 
ficial tothe deity. They are intimately associated with each other. 
Allowing the pa/a "to one ary] the property to another is likely to 
create trouble to the détriment of the endowment. They were not 
intended to be severed and have not been treated as severable. 
Division by inheritance js on a different basis frem division by 
transactions inter vives or by divise. In this case the donors 39 
days have been divided into two*parts. 33 days to Kalachand and ' 
6 days to the purohit Dharmadas, who we do not find spoken of 
asa member of the family. Although oUjettion to such division 
of the gala does not appear to have been taken before this, the 
respondent cannot be said to have been taken by surprise. It isa 
point of law. He had sufficient time to consider it The fact of 
division js admitted. In the Kalighat temple case Afakamaya v. 
Haridas (1) falas were found heritable, partiblé and also devisable 
by custom. They had beer! the subject of sales, gifts, mortgages and 
leases, although within a limited circle, The pajas seem to have 
been treated as not connected with the immovable property if any 
(1) (1914) 20 C. L. J. 183. 


+ 


Vor. XXXI.] ' HIGH COURT. 


belonging to the maker. Thé facts of that case are differ- 
ent. 'The transactions extended over & long period and were ofa 
different character. That case deals wit accepted principles 
but otherwise does ‘not ‘apply to- this cate. e Wedo nof think that 
it was competent for Nilmony to subdivide, the period of his pa/a. 
The galas would again be subdivided*by descent and instead of one 
branch having 39 days, there is a possibility of three branches 


created with two divisions of the gala and one branch holding 


the property. There may be subdivisions again interovoes on the 


strength of the present subdivision. We do not cestainly think that . 


it is a reasonable method'of management of the property or of 
conducting the seda. It is bound to create dissension and con- 
fusion which’ certainly cannot be for the benefit of the Thakur. 


Theré is every likelihood of the property being diverted for other 
purposes and dissipated and the shea discontinued. ^ In that, 


view we think the appeal ought to be allowed. If it had merely 


been a question of the subdivision of the Jala into two parte-and . 


if it was said that opportunity should be given to the defendant to 


give evidence on the point we would have remanded the case but 


as we agree with the view taken by the Subordinate Judge that the 
cugtom of separation of the fafa and the property bas not been 


proved afd of the unreasdhable character of such separation, that | 


it cannot be for the benefit of the deity, the appeal should be allow- 
ed on that ground alone. Each party to pay his own costs in all 
Courts. ‘The defendant will not be held liablé for rendering any 
accdunt of the offering or the dealihgs with, them The plaintiff 
will not be allowed to recover Anything from him on that account. 
The transfer is held inoperative and void and there will bo a decla- 

ration to that effect. | ie 


A. T. M . Appeal allewed, : 
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p . CEVIL RUEE.. 
. Before Sir estos Mooherjes, Knight, Judge. 
KALYAN. SING H AND OTHERS 


é. 0. 
RAMGOLAM. SINGH AND OTHERS. x 


Fnkeranb jowlr— ~ Fudge, duty of— — te decide a gass—Substenital right 


y parties, 


Pt le the duly of a Jndge to try tho canses set down for trial before him and the 


failure o£ the Court tb decide a cabs after submission cannot be permitted to defeat 
the substantial rights of a litigant. 

. The judgment-debtops and objectors, the petitioners, preferred an appeal 
aga! net an order of the Subordinate Judge of Monghyr dated the 5th June, 1904, 
in the matter of an application foc restitution i in execution proceedings, in the High 
Court. The appellate Court on the «41th February, 1906, passed the following 
order: “We ‘suggested to the learned Vakil for the appellants that porhaps the 


, best way to deal with the case would be that the appeal should be withdrawn, 


leaving it to tho present appellants, who are the judgment-debtocs and objectors, 
to bring a sult to recover possession of the propeity in dispute, the present decree- 


bolders,, respondents, undertaking that neither the present proceedings for restitu- — 


tion, nor the fact that the previous suit brought by the’ present appellants was 
subsequently dismissed for non-prosecution on thé sth March, 1903, shall in any 
senso be treated as a ber to any fresh suit which tho present appellants may ‘be 
advised to institute in relation to the dispnted property. Both parties agreaing, 


“we by consefit make the order accordingly.” 
On the 19th April, 1911, a suit was accordingly instituted. in | the Court of the 


Subordinate Judge ate Monghyr. The salt was tried on the merits and was dis- 
migsed, on the 14th Augu, 1912. Tho plaintiffs lodged an appeal in the High 


, Court. on the 6th January, 1913. The appellatp Court, of its own motion, on the 


4th June, 1915, held that the suit was barred under section 103 of the Code of 
Civil Procedme of 1883 and.dismissed it on that ground. The plaintiffs then 
applied on the rst September, 1916, to"resciad the order made by the Division 


Bench on‘thelr’ appeal on the 13thdebruary, 1906, so that the appeal might be: 


restored and heard on the morits i 


Held, that the Court had inherent power lo vica, the order to enable it to 
discharge the duty cast on it as a Court of justice to determine the controversy 
between the parties. 

Application for review. 
The material facts appear from the judgment. pos 
. Babus Drsarka Nath Chucherbutty and Kali Kinkar Chucherbutty 
for the Petitioners. ` 


® Ciril Rule No. 744 of 1916, In the matter of Appeal from Original Order 
No. 495 of 1904 decided by AAR J. and Mookerjeo, J. on the 12th 


February, 1906. 


w 


d 


, 
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Babus Biraj Mohan Mojusider and" Ramendra Mohan Majum- 
dar for the Opposite Party. $ 


The judgment of the Court was delivered i 20 


: : . GAY. 


Mookerjeée, J.—This is an appljeation*te vacate an order made 
by the late Chief Justice Sir Francis Maclean and myself on the rath 
February, 1905 in Appeal fron Original Order 495 of 29040 e That. 
appeal was directed against an order of the Subordinate Judge of 
Monghyr dated the 6th June, 1904, in the matter of an’ application 
for restitution in execution, proceedings. The effdct of the order of 
the Subordinate Judge was that the objection to the grant of restitu- 
tion was ovesruled. The judgment of this Court which was deli- 
vered by the Chief Justice was as follows : 

- - “Wao think this case has fallen into a little confesion, possibly, 
speaking with all respect, by reason of the order made by a Division 
Bench of this Court ; but let that pass. We suggested to the learn- 
ed Vakil for the appsilants that perhape the best way to deal with 
the case would be that the appeal should be withdrawn, leaving it 
to the present appellants, who are the Judgment-debtors and” objec- 
tors, to bring a suit to recover possession of the property in dispute, 
th present decree-holderg respondents, undertaking that neither 


the present proceedings for restitution, nor the fact that the pre-' 


vious suit brought by the present appellants (No. 359 of T900) was 
subsequently dismissed for non-prosecution on the sth of March, 
1903, shall in any sense be treated as, bar to arfy fresh suit which 
the present appellants may be advised to institute in relation to the 
disputed property. Both parties agreeing, we by consent maka the 
order EM. We make no order as to the costs of this 
appeal.” i 

This ordor was made in the presdnce of Mr. Digimbat Chatter- 
Jes and Mr. Dwarkanath Chakrabarti who represented the appell- 
ants and of Dr. RashÜihari Ghosh, Maulvi Md. Yusoof and Mr, 
Haribhushan Mookerjee who represented the respondents. The 
parties and their representatives thought thata satisfactory way had 
been found for the investigation of the matters in controversy. Orm 
the roth April, ror: a suit was instituted as contemplated by the 
order of this Court, in the Court of the . Subordinate Judge at Mon- 
ghyr. The suit was tried on tho merits and was dismissed—on the 
r4th August, 1912. The plaintifs lodged an appeal in this Court 
on the 6th January, 1913. The papers were printed in dus course, 
nda tho appeal was set down for*disposal before Fletcher and 
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Richardson, JJ. on the 4th June, rgzs. The Court, of its own 
motion, raised the queetier, whether the suit could be maintained 
in view of the dismissal for non-prosecution on the sth March, 1903 
of the suit of 1900. ` The question was not taken up at the instance 
of either party. The plaintiffs could not possiBly raise a question 


as to the competence oftheir sut. The defendants, who had not 


raised any such objection in the Trial Court and had obtained a 
decisien-on fhe merits in their favour, were anxious to have the dis- 
pute concluded by a pronouncement on the merits of the controversy 
by this Court The Bench, however, notwithstanding the terms 
of the Judgment “of the rath February, .1906, and inspite of what 
had happened inthe Trial Court and what the litigant parties 
anxiously desired in this Court, proceeded to deal with the question 
of the maintainability of the suit, came to the conclusion that the 
suit was barred, under section 103 of the Civil Procedure Code of 
1882 and dismissed it on that ground. Fletcher J. stated explicitly 
that as the point was one for which the plaintifis themselves were 
not responsible, he thought there should be no order for the costs of 
the appeal. The plaintiffs thus baffled in their search after justice, 
have abplied to me to rescind the order made by Sir Francis 
Maclean and myself on their appeal on the rath February, 1906, 
so that the appeal may be restored and heard onthe meats. f 
feel no doubt that the application should be granted in the interests 
of justice. ° 

I am.not called upon to consider the correctness of the decision 


of Fleteher and Richardson |J. I assuma for the purposes of this - 


application that the order was right and appropriate. The position 


‘thus is that the matter in controversy between the parties bas never 


been decided by this Court—not in 1906, because we were of opinion 
that it could be thvestigated by a*separate suit, not in 1915 because 
another Division Bench of this Gourt took the view that the matter 
could not be investigated in a ‘separate suit. , The parties are in no 
way to blame for the embarrassing situatiol m which they now find 
themselves. The judgment of Sir Francis Maclean makes it abun- 
dantly clear that the suggestion first came from the Court that the 


matters in dispute should be investigated in a separate suit, and, as . 


might be expected, it was accepted by both the parties. Tho result 
was that the appeal was not heard on the merits. This course was 


adopted on the assumption that the question could be investigated | 


in a separate suit That anticipation has not been realised. In 
such circumstances, the Court has inherent’ power to vacate the 
order to enable it to discharge the duty cast on it as a Court af 


~ 
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Justice to determine the controversy ebetween the parties, It would 


-cónstitute a just . reproach to the admjnistration® of justice by this 


Court if a litigant were sent from post to pillar end from pillar to 
post without even ultimately obtaining a hearing on the merits of 


„his case. In the events ‘which have happened here, the maxim 


applies actus curiae neminem gravalit, an, act of the Court shall pre- 


-Judice no one. This maxim is, in the language of Cresswell J. in 


Freeman v. Tranak (x) founded upon justice and good senso gen 
affords a safe and certain guide for the administration of the law. 
It is the duty of a Judge to try the causes set down for trial before ° 
him and the failure of the Coust to decide a case after submission, 
cannot be permitted to defeat the substantial rights of a litigant. 
There is thus no escape from the conclusion that the order made by 
Sir Francis Maclean and myself on the zath February, 1906 should 
be vacated. i * 

The opposite party has laid stress on the delay which has taken 
place in bringing this matter before the Court. The judgment'of 
Fletcher and Richardson, JJ. was pronounced on the 4th June, 
igis. The application was ready on the zoth December, 1915, 
though it was not actually moved before me till the rst September 
1916. Mr. Dwarkanath Chakrabarti, who was in charge of the 
matter, has explained that though the papers were made ready, he 
really found it difficult to advise his clients as to the appropriate 
procedure, in view of the extraordinary circumstances Of the Case, 
which he added, were, unique in his long experience. He further 
stated that an additional difficulty was created by réason of tle 
fact of the establishment of the High Courtat Patna. Finally, the 
matter was mentioned to me in Court much earlier than the date 
on which it was actually heard. In all these circumstancee, T 
thought thata rule should be issued and I have heard hothing to 
change my opinion. 

The result is that the rule is made doni and the order of the 


tath: February, 1906 revoked. The consequence will be that 


Appeal from Order 495 of 1904 will stand restored to the file of this 
Court as an undisposed of appeal and will be heard by such Bench 
as may be appointed by the Chief Justice by virtue of the authority 
vested in him. 

As regards the costs of this rule, it has been argued by fhe 
opposite party that they are not responsible for,what bas happened ; 
that they have been throughout ready and willing to submit to a 
decision on the merits by this Court, both in .the "ME from 
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: original order "and: in the afpeal from original decree ; and that 
‘in' view of the peculiar circumstinces of ‘the case, thay ware bound 
‘to enter appearahdb in this rule. There is much force in these cor 


'tentions and they, poiat to the conclusion that the opposite party 
‘should have the costs of this rule. We i assess the Hearing fee at five 
‘gold moburs, : 

The records will'be retained in this Court till the final disposal 
e the appeal. 


s AT NL : ' Ruls made absolute. 


` $ 


| Before Sit Asutosh Mookerjee, Knight, Judgs, and Mr. Justite 
Panton. 


. PITAMBAR CHANDRA SAHA CHAUDHURI AND ANOTHER 
"E. | ó: 
ES 3 NISIKANTA SAHA.* 


Burden of pros —Hindu Law—Migration—Law of Mace —Presumbtión —Succes- 
sion and family relation— Mixture of customs and ceremokeias, 

A Hindu family residing in a partioular province of India ls presumed to be 
govesned by the law of the place where it resides : Ram Das v. Chandra (1). But 
where & Hindu family is shows to have migrated from one province to another, the 
presumption is thatit oarriéd with it the law and custom as to succession and family 
rélation prevailifg In the province fro which it came: Parbe?i v. S'agndis (2), 
and Seoremdro v. Eetramense (5). This presumption however, is rebuttable 
by proof that the family has adopted the law and usage of the place to which, it 
bas migrated : Govind v. Radha (4) and other cases referred to. 

The Brahmans and Kayasthas of Beigl aleo ed 6m Kaoa and arily 
brought arith them the Mithila law; it was after thair settlement In Bengal, that 
the Dayabhaga School of Hindi Law was foopded by Jimutavulana about the 14th 
century and that is the law which now govecus „the Hindu population of that pro- 
vince even though they mmy have driginallye migrated from North Behar. Conse- 


- 


quently a party asserting migration from Behar, would have to establish, not mere- ` 


ly that the family migrated from Behar, but. that the migration took place atter 
the foundation of the Bengal School of Hindu Law by the author of the Dayabhags. 


*Appeals from Original Decrees Nos. 154 and 330 of 1917, against the deoi- 
siofi of Babu Asatosh Gupta, Subordinate Judge of Dinajpore, dated the sth May, 
1917. l i 

(1) 41899) I. L. R. 20 Cak. 409. , 
_ (a) (1992) I. L. R. 29 Calc. 433 ; L. R. ag I. A. Ba, 
(3) (1868) ta M. L A. 81 ; to W. R P. C. 34 : 1 B. L. R P. C. a6, 
(4) (1909) I. L. R. 31 All. 477. à 
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„The evidence to support a Cm 
social rites and usages consistent with the Mitekshara "hw? may strengthen the 1910. 
case of a person alleging migration from Behar : QT T, Hoeramones (1) — 
referred to. Aee 

‘A mixture of customs ang cevenitalles’ an be oio banta (o Mp Nisikanta: 
seeking to establmh the applicability of a personal law not Rene or eem 
locality : Raj Chunder v. Goculckund (2) referred to, * : 

Appeals by the Plaintiffs. "n m d . = " . . 

. Suit for recovery of ifnmovable. property. Au 

The material facts appesr from the judgment, T o3 ax i 


Dr. Sarat Chandra Basak, Babus Prafulla Chandra Nag, Indu 
Bhusan Biswas and Pramatha Nath Banerjee for the Appellants, i 
Dr. Dwarka Nath Milter, Babus Narain ‘Chandra Kar- and 
Debendra Nath Mandal for the Respondents. © OW 
The judgment of the Court was delivered by. > 
Mookerjee, J.:—The subject matter of the litigati®ns which Angus, 96. 
have resulted in these two appeals is the estate of one Peary Mohan: — 
Saha Chowdhury who died unmarried on the 18th February, 1904. 
He left two step-si Shilamayee and Prastarmayee. ‘The former 
has a son Sisuk Saha, the latter has two infant sons Pitambay- 
Chandra Sahe and Hemantakumar Saha. The rival claimants to: 
the estate are, on the one hand, these three nephews of the deceased, 
and, on the other hand, the great-great-grandson of the great-great- 
grand-father of:the deceased, by name Nishikanta Saha. The gela- 
tionship between the parties appears from the following genealogi- 


cal table: — 7 + 
SHIBU SAHA . , 
Jiban "4j ala 


(Plaintiff In Suit’ i " 
. No. 107) App..390 i Us — x 





zt 


Pitamber 
(Plaintiff No, 1 in Suit No. 132 Pamti Ne dida Suit No. 133) 
v App. 134). i App. 134. 

(1) (1868) 12 M. L A. 81 (96). Ir is) a Macs Sel. Rep. 56: 
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The two sons of Prüstarriayeo'bave instituted one of these auits for 
recovery of two-thirds share and theson of Shilamayee has instituted 


the other suit in rÉspect of the remaining one-third share. Tbe 


, contest, thus is between the sisters’ sons on the one hand, and the 


great-great-grand father’s great-great-grandson on the other hand. 
If the family is governetl by the Dayabhaga law, the plaintiffs are 
the prpferential heirs ; if the family is governed by the Mitakshara 


law, the, defendant is entitled to succeed. The cardinal question 


in controversy, consequently, is, whether the family is governed by 
the Dayabgaga law as the plaintifs allege or by the Mitaksham 
law.as the defendant asserts. There was also a controversy in -the 
Court: below as to whether the defendant was at all à member of the 
family.. Upon that point, as also upon the question of the personal 
law applicable to the parties, the Subordinate Judge hes found 
against tM plaintiffsu , The plaintiffs have appealed to this Court 
and have assailed the decision of the Subordinate Judge upon 
both the matters. As regards the question of relationship, we 
are of opinion that the conclusion of the Subordinate Judge is 
amply supported by the evidence on the record. We shall conse- 
quently proceed to deal with the question of the personal law 
which governs the parties in matters of inheritance. 

The plaintiffs assert that the famijy:is governed by the Dayabhags 
law ; the defendant alleges that the family migrated. from Behar, 
wide the Mitakshara law prevails and that, notwithstanding migra- 
tion into Bengal, the members ofthe family have adhered to the 
law of their’ origin. The Subordinate Judge. has accepted the 
contention of the defendant. 

Before we proceed to examine the evidence on the record, it is 
desirable to consider how the question should be approached, as 
there hgs heen considerabl® discussion at the Bar upon the subject 
of burden of proof. It is well-settled that a Hindu family residing 
in a particular province of India is presumed to be governed by the 
law of the place where it resides. Jams Das v. Chandra Dassia (1). 
But where a Hindu family is shown to have migrated from one pro- 
vince to another, the presdmption is that it carried with it the laws 
and customs as to succession and family relation, prevailing in the 
province from which it came. Parda Kumari v. Jagadis Chunder 
(a) ; Soorendro Nath v. Heeramones (3). This presumption, however, 
is rebuttable by proof that the family has adopted the law and 


(1) (1892) I. L. R. 20 Cale 409. 
(2) (1902) L L. R. 29 Calc. 433 ; L. R. 29 L A. 82.. 
(3) (1868) 13 M. 1. A. 81; 10 W. R P, C. 35; 13 B.L. R P.C. 96. 
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usages of the place. to which it kas migrated: Goving Chandra v. 
Radha Kristo (1). Jagannath v. Narayan-42);- Mailathi v. Sud- 
baraya (3); Xulada Prasad v. Haripada (4). » 

^. We start then with thé position that as the family is resident in 
the district of Dinajpore in the Presidency’ of Bengal ’where the 
Dayabhagn law prevails, the presumptjon is tBat the family is govern- 
ed.in matters of succession by that law. This presumption may be 
rebutted by proof that the family migrated from a province where 
the Mitakshara law prevailed. “The case developed in the-evidence 
is that the family migrated from Behar, but no such statement whs 
explicitly made in the writtep statement of the defèndtnt.e There ° 
is no. evidence, direct or indirect, that this family did migrate from 
‘Behar. No eyidence is forthcoming as to the original place of resi- 
dence or as to the time when tbe alleged migration took place. This 
is not a matter for surprise. The family is not of sug§cient import- 
ance to have preserved a history of its antecedents or movements ; 
the origin of the family is unknown, its original place of residence is 


. unascertainable, and the time when the family may have moved from 
. one place to another is equally - uncertain. The assertion of the 


defendant that the migration took place during the time of his gfand- 
father is not corroborated by independent evidence, and if true, 


. would tend to cast.doubt upon his connection with this family 


as a member of.the junior branch. Besides, if the alleged 
migration was an event of so recent a date, confinnatbry evi 


dence, oral or documentary, might have been expected. ‘There’ 


is this further difficulty that even if tangible ‘evidence of migra- 
tion had been available, the time “of migration would be a 
vital point for consideratfom It is a historical fact that the 
Brahmins and Kayasthas of Bengal migrated. from Kanauj and 
Originally brought with them the-Mithila“law; it was after their 
settlement in this province, that the Dgyabhaga school of*Hindu law 
was founded by -Jimutavahhna about the 14th century (Jolly, Tagore 
Lectures.22 ; Sarbed hikati, Tagore Lecture 403), and that is the law 
which now governs the Hindu population of this Presidency even 
though they may have originally migrated from North Behar. Con- 
sequently, the defendant would have to establish, not merely that the 
family migrated from Behar but that the migration took place after 
the foundation of the Bengal School of Hindu law by the author of 
the Dayabhaga. There is no trace of eyidence on the record to 


* (1) (1909) L L. Re 3t All. 477. (a) (1910) I. L. R. 34 Bom. £53. 
(3) ligor) LL. R. 24 Mad. 650. ` 
(4) (1912) I. L. R. 40 Calc. EE 16 C. L. J. 311. 
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enable the defendant to meet thjs requirement. The fundamental 
fact, which if proved,ewotld have shifted the burden of proof from" 
the defendant thus remains unestablished. The burden consequent- : 
ly lies upon the defefidant to prove that the family is governed in 
matters of succession by the Mitakshara law.e This burden may be 
discharged by proof df instances of succession consistent with the 
Mitakshara law and inconsistent with the Dayabhaga law. The 
"evidence to support the case that the family bas conformed to reli- 
gious or gocihl rites and usages consistent with the Mitakshara law 
afd inconfistent with the Dayabhaga law may also strengthen his 
case, because a was pointed out by the Judicial Committee in the 
case of Soorsndronath v. Heeramonee (1), there is in Hindu law a 
close connection between their religion and their succession to pro- 
perty. We shall proceed now to scrutinise the evidence from this 
standpoint. a 

The first instance given by the defendant to prove devolution of 
property according to the Mitakshara is that of Doman. The family 
priest Bisnu Dutt asserts that after the death of Doman, his agnate 
Gobardhan took his property to the exclusion of Chandramohan, 
the son of his sister Bhagyamani But Chandramohan completely 
demolishes this case and proves that he succeeded to the estate of . 
his materaal uncle. This is corroborated by rent receipts of which 
the genuineness has been established by the evidence of Manindra 
and Nisikanta, This instance supports the theory of the appli- 
cability of the Dayabhaga law. 

The next instance relates to the property of Radha Chaudhuri. 
Bisnu Dutt states that Madfn, the agnate of the decegged, took to 
the exclusion of the daughter's son Kuntalakanta, but he admits that 
Madan lived in a separate house. If this be true, whether the Mitak- 
shara or the Dayabhaga “applies, Madan asa cousin was not entitled 
to succeed¢ notwithstanding the assertion of Bisnu Dutt that an. 
agnate even though separate, under the* Mitakshara law, takes in 
preference to the daughter's aon. Nor, is there any tangible evi- 
dence to support the allegation that Radha Chaudhuri had jotes . 
which Madan took by inheritance and sold to Balaram. 

The next instance cited ia that of Amrita Saha whose property ` 
is said to have been inherited by his agnatic nephew Pabana in: 
preference to his daughter Kalamani and his daughter's son 
Kandura. This instance is fictitious. Paban was separate from 
his uncle and was not a preferential heir even according to the 
Mitakshara. It is doubtful whether Amrita left any land, but 


(1) (1868) 12 M. T, A. 81 (96). . 
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, Whatever property he had, passedeto his daughter Kalamahi accord- 
* ing to the testimony of Chandramohan and M'anindra. 

The next instance mentioned is that of Belku, whose property, 
according to Bisnu Dutt, was inherited by his agnatic cousin 
Jhulu in preference tô his wife, daughter and mother. There can 
be no foundation for this statement,eas Jhulu could have no claim 
‘to supersede the wife, daughter and mother, either by right of 
survivorship or by right of inheritance, according to thg Mitalfsfara 
or the Dayabbaga. 

Another instance adduced is that of Umnkarita, yhose property 
is said to have been inherited by his agnate Sudhap in preference 
to his sisters sons Lakshmi and Sitaram. But according to 
Kamallochan.and Nisikanta, Sudhap was the son of Gokul who 
was the brother of Umakante. The instance- is SEA con- 
sistent with the Dayabhagg. . 

The next instance brought forward is that of — whose 
estate is said to have been inherited by his agnate Balie in 
preference to Nandahari, the son of his sister. But Nisikantn admits 
that Mathur had no land, and, according to Manindra, Mathur was 
a leper and had no property. There is good reason to hold. thet 
this instance is spurious, specially as Balia who is alive has not been 
called. 

The next instance offered is that of Naba ‘Saha, whose estate is 
wid to have been inherited by his mother in preference to his 
daughters. .But a mother cannot inherit in preference to a daughter 
uhder either the Mitakshara or the Daygbhaga. i 

The next instance is that of Atmaram, whose estate is alleged tò 
have been inherited by his aghatic nephew Chandramohan, in pre- 
ference to his danghters Ano, Jano and Bhgnga. Nisikanta is the 
son of Ano,and Tepa the son of Bhafga.- Nisikanta “is pot COTTO- 
borated on this point and is obliged to admit that Chandramohan 
was seperate from Atmaram when he succseded to the estate of the 
latter by ‘inheritance. The principle of ‘survivorship had con 
sequently no application, and, even according to the Mitakshara, the 
daughters were preferential heirs to the separated agnatic néphew. 
The instance i$ probably spurious, as Nisikenta admits that Atmaram 
left no land. 


The next instance is that of Laban whose estate, it is alleged, 
was taken by his nephew, living in commehasality with him, in pre 
ference to his widow. Bhasirab, one of the nephews, has been 
examined forthe defendant, and admits that- Madhab, the elder 
brother of Paresmani, the widow of Laban, managed the property of 


$} 
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ciai Paresmani. ,'This seems to indicate that she inherited her husbarid’s | 
1939. estate, hough she liv&* Sometimes jointly with, sometimes separate 
BIS par from, her husband's ce-sharers. 


The next instance. is that of Dhanspati whose estate is said to 
have been taken by his brothers in sup@rsesaion of his widow. 
MooMTTen, J; Bhairab attempts to prove thig, but breaks down in cross-examina- 
tion. Dhanapati predeceased his father and „his childless widow 
coud not' inherit . either according to the Mitakshara or the 
Dayabhaga." 

* These instances, adduced by the defendant, do not help his case 
in the least". Ón the other hand, soma of them have the appearance 
of inventions based upon an inaccurate knowledge of the Mitakshara 
law. We pass on to some instances relied upon by the plaintiffs. 

The plaintiffs lay streas upon the case of Swarnamayi, the widow 
of Bilak, thegpaternal uncle of Pearymohan whose estate is in dis- 
pute. Bilik was joint with his brother Tilak, and yet his estate 
was taken by Swarnamayi Her, name was registered under the 
Land Registration Act in place of her deceased husband, Bilak. 
After the death of Swarnamayi, the name of Tilak was registered 
as the next reversioner by right of inheritance. This is supported 
by the deposition of Tilak in the Land Registration: case and is 
strengthened by the registered Kabuliat executed by Morad Baksh 
in favour of Tilak and Swarnamayi on the 18th September, 1885. 
The bafance of oral evidence is undoubtedly in favour of this’ in- 
stance. ‘The defendant was consequently driven to start the story 
that Tilak was i*sane, but the evidence on the point is hopelessly 

contradictory, Wemay add that im this Court an endeavour was 
made to negative the effect of this instance by invoking the aid of 
the theory that specification of shares causes a severance of interest 
in a family géverned by the Mitakshara law and reliance was placed 

upon the decisions in Ramspershad v. Lakkpati (1) ; Kawl Nain v. 
Budh Singh (3), and Musammat Girja v. Sadashiv (3); but such a 
theory was not started in the Court belew, and facts which' would 
have been material to enable the Court to determine the point are 
not on the record. In our opinion, this instance militates against 
the view that the family is governed by the Mitakshara law. 

The plaintiffs rely upon another instance from the family of Peary, 
Binod and Lalbihari They were the sons of Bhuban who had two 
brothers Sonaram and Balaram. Balaram married Prastarmayi and 


ı (1) (1902) L.R. Go LAT; TUB aaa 
(2) (1917) 26 C..L. J: ror, i 
(3) (1916) a4 C.-L. J. 907; L. R. 431. A. 151; LL. R- 43 Calc. 1031, 
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Was the father of Pitambar and Hemante,. she plaintiffs in suit: 
. No. 132 and appeal No. 134. Sonaram hada son -Jagobandhu. 
- Peary: married Pratibha. -Lalbihari had. a dflughter Milan-Dasi. 
Nimai was the nephewef Lalbihari. The casó for the plsintiffs is. 
that Pratibha took the estate of her husband Pfary in preference to’ 
his husband's brother. In support of this view, reliance is placed 
upon proceedings in 4wo suits which: were instituted agaifist she 
members of the family by creditors. These are consiftent, only 
with the theory that the family was deemed to be governed by the * 
-Dayabhaga law. Subsequently Jagabandhu and Balardin sepamted, 
while Pratibha, Lalbitiari and Binod continued jdint-—This is suffi- 
ciently indicated by, the fact that two conveyances were executed one 
in favour of the heirs of Bhuban, the other in favóur.of Jagabandhu. 
An endeavour was made two neutralise the effect of thego facts by 
-reliance on the proposition laid down by the Judicial Committee in’ 
Balabux v. Rukhmabai (1), that the-separation of one member of a 
family operates in law as a disintegration of the entire family. That 
principle could have no application: to the present case. The with- 
drawal of Jagabandhu from -the family could not affect the positi$n 
of the descendant’ of Bhuban, if the family was governed by the 
Dayabhaga law. There is no need to assume a separation in law 
followed by an imaginary reunion amongst them. The evidence 
conclusively shows that Jagabandhu alone went out of the family: 
leaving udaffected:the mutual relation of his cousins as members of 
8 joint Hindu family.. This instance is a cian with the 
case of the defendant. et. ; 


Another instance Pind Uy the plaintiffs is that of Hari Dasi, 
whó is said to have succeeded to the estate of ‘her son Gopal living 
‘jointly with his brother Ananda. The defendant seeks tb minimise 
‘the effect of this instünce'by invoking tbe aid of the theory that as 
-Gangaram,-the brother of Anknde’and Gopal,’ separated, there must 
have been a complete disruption of the family. But the fact remains 
‘that Gangaram left the family during the life time of his father, that 
Gopaland Ananda remained joint with their father and that after 
his death the two brothers remained joint till Gopal died. 

The last instance relied upon by the plaintiffs is that df Chandra- 
mohan who succeeded to the estate left by his ‘maternal 'uricle Do- 
man. The’ assertion of Bisnu Dutt-that the’ property passed to 
Gobordhan, an agnate of Doman, is not’ cdtroborated ' by indepen- 
dent testimony. On the ‘other hand; the allegations of Chandra- 


(1) (1903) L L R. go Cale 725 į L. R. gol. A. 130. 
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mohan are confirmes by a long ‘series of rent receipts which are urt 
doubtedly genuine and prove his possession. 

It is thus plain that of the four instances mentioned by the plaint 
iffa, the first and forfrth are consistent only, with the theory that the 
family ig governed by the Dayabhaga law ; the second and third 
instances also point to the same conclusion unless we adopt the 
thepry “of the defendant thatin each of those cases there was a 
separation®in law, though the parties in fact continued joint, But 

eeyen orf that view, the only result is that the instances become new 

tral ; they become consistent with either school of law and do not 
advance the case of the defendant that the family is governed by 
the Mitakshara law. 

Here we may mention that stress has been rightly laid by.the 
plaintiffs op the circumstance that succession certificates have been 
repeatedly taken out where a succession certificate would be need- 
less if the parties were governed by the Mitakshara law: Beejraj v. 
Bhyropersaud (1); Pateshuri v. Bhagwati (2); Jagmohandas v. 
Allu (3) ; Subramanian v. Kakkw (4). Amongst relevant instances 
may be mentioned the following. After the death of Tilak in 1898, 
the defendant Nisikanta who was thenin the employ of Balaram, 
took a guardianship certificate for the infants Doman and Peary and 
a succession certificate on their behdlf. After the death of Doman, 
three years later, Nisikanta took out another succession certificate 
on behalf of Peary. After the death of Peary, Nisikanta applied for 
a succession certMicate as his heir. The certificate so granted was 
revoked at the ingtance of Sisukumar as 800n as he attained majority. 
After the deaths of Binod and Pratibha, Lalbihari took out three 
succession certificates. Hiramani, the widow of Dhanapati, took 
out succeagion certificates on behalf of Jogendra and his minor bro- 
ther, afær the death of their mother, for collection of debts. These 
instances converge to the conclusion that the parties are governed, 
not by tbe Mitakshara but by the Dayabhaga Law, 

The inference deducible from the instances of succession and 
the grant of succession certificates is in no way weakened by the 
evidence of alleged peculiarities in religious and social ceremonies, 
which are said to be consistent with the Mitakshare and inconsis- 
teft with the Dayabhaga. The parties, no doubt, have employed 
a Maithili Brahmin ag their priest. This, however, is by no means 
conclusive, and he admits that he uses books on ceremonial matters, 
which are in use in Bengal, as Hindu Satkarmamala and Purohit 


(1) (1896) I. L. R. ag Cale. gta. (a) (1895) I. L. R. 17 All. 578. 
(3) (1894) I. L. R, 19 Bom. 338. (4) (1897) I. L. R. 20 Mad. 232. 


Vou. €XXI.] ; HIGH- COURT. 


Darpan. The evidence as to the performanc& ef special ceremonies 
is ofan entirely inconclusive character. In qponnection with mar- 

Tiages, a ceremony called the ring-ceremony is nfentioned which con 
sists in the sprinkling of vermilion as soon as a marriage proposal is 
finally settled. The evidence shows thgt this is common amongst 
Bengal Telis and is not peculiar to Maghya Telis (the sect to which 
the defendant claims that the family belongs). The only petuliasity 
alleged is a conversation carried on ostensibly for the Purpose of 


ensuring that tho marriage is not contracted with a person outside® 


the sect. Other ceremonies stgted to be prevalent ar Astamangal, 
Kankanbandhan, Telbalud, Patrakaran, Nandimukh, Satpak, Mala- 
‘dan, Basor, Kusundika and Saptapadigaman. But it is plain that 
these are in vogue equally amongst Bengal Telis. Indeed, some 
of them such as the Nandimukh Sradh on occasions of marriage and 
rice ceremony, Saptapadigaman at the time of the marriage ceremony 
and the Yajna, are obligatory under -both the Dayabhaga and the 
Mitakshara School. Some stress was laid on the period of in- 
purity resulting: from the death of. a relation and the defendant 
sought to prove that the Sradh was peiformed on the 32nd insted 
of the 318t day. Theattempt was futile, because the same period 


-of impurity is prescribed by the Bengal and Benates Schools. The ` 


evidence of Bisnu Dutt is On these matters singularly unreliable-; 
-he has endeavoured to substantiate imaginary differences in religi- 
ous and ceremonial matters between the two schools which have no 
real existence. But his attempt in this directioh- has been quite 
as futile as in the case of instances of sudtession which were alleged 
to be in conformity with the ones school and not the other. It may 
be a matter for argument whether this is due to his ignorance or is 
a deliberate departure from truth ; in any view, we cannot place the 
same reliance upon his assertions as the Subordinate Judge tid. 

-It is worthy of note that whatever differences may or may not 
exist in matters ceremonial,’ there are several instances, of the per- 
formance of Sradhs by persons who were entitled to the property of 
the deceased according to the Dayabhaga SchooL Thus, Sisukumar 
performed the Sradh of Peary. Dharani the daughter's son of Ganga- 
ram performed his Sradh and the estate was inherited by his mother. 
Bhairab had to admit that on the death of his own agnatic cdusin 
Bigaroo, the widow performed the Sradh, although he himself and 
other agnates were present at the time of his death. 


An attempt has been made to show that the Magiya Telis are of 
the same class as Purnea Telis and that there is social intercourse 
between the two sects. There is no reliable evidence in support of 
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+ 
— this assertion. Ornatbe other hand, the evidence indicates that an 
— attempt at such intercourse on the occasion of a marriage in the 


Pitambar family of Madhab léd to acute caste disputes. The truth seems tb 
be that there may*have been some commingling of customs, as 
Purnea in Behar amd Dinajpur in Bengal are not separated by an 
Mookerjee. F. impossible barrier. , But as pointed out by the Sadar Court in an 
m * epgly case, such mixture of customs and ceremonies can be of no 
assistapcé’to the party seeking to estaLlish the applicability of a 

e persondi law not prevalent in the locality : Rajchunder v. Gocw?- 
thung (») “Reference may in this connection be made also to 

Chundra v. Nobin (2) ;, Ram Bromo v. Kamince (3) ; Junarwadeen v. 

JVobin (4) ; Abaneswari v. Kissen (5); Somafun v. Kuttun (6) ; 

Pirthee Singh v. Sheo (7); Bhagabati v. Sahudra (3); Kwlada v. 

Haripada (9) ; Govind v. Radha (10) ; Jagannath v. Narayan (11): 
Soorendro v. Heeramones (12) ; which reversed the decision of Trevor 
Seton-Karr and Jackson, JJ. in Zeeramonee v. Nuffaree (13). If we 
apply the principle deducible from these cases, it is plain that the 
defendant has failed to discharge the burden which rested on him, 
namely, to prove that the family came from a province where the 
Mitakshara law prevailed, into Bengal and that it has adhered to 
the Mitekshara law in matters of succession. But we mpy.add that 
even if the family be assumed to havé migrated into Bengal and to 
have@etained some of its religious rites and ceremonies, the eyi- 
dence points to the conclusion that the family has acquired a course 
of devolution gf Property in accordauce with the common course of 
descent of property in the*district under tbe Bengal School of Hindu 
Law. ln either of these views, the defendant cannot successfully 

resist/the claim of the plaintiffs, . 

. The regnlt is that these appeals are allowed and the decrees of 
the Suberdinate, Judge set aside. . The suits are decreed in respect 
ofthe immovable properties mentioned in the schedules to the 
‘plaints. The claim to movables is dismissed, a3 we agree with 
the Subordinate Judge in his finding that the plaintiffs have failed 
‘to establish their claim to the movables ; the evidence in regard to 
the alleged movables and their values is scanty and unsatisfactory. 
The plaintiffs will be entitled to half their costs in both the Courts. 


A. d. M. Appeals allowed. 
(o .{t) (1801) 1 Macn. Sel. Rep (56.) 

(13) (1865) a W. R. 197? (3) (1866) 6 W. R. 295 

(4) (1862) Marshall. 2332. (5) (1868) 4 Wyman 226 

(6) (1864) W. xd No. 95. (7) (1867) 8 W. R, 261. 

(8) (1911) 16 C N. (9) (1912) 16 d L. art. 

(10) (1509) I. L.R 41 477. | (11) (1910) I. L. R. 34 Bom. 553 

(12) (1868) 12 M. I. A. 8r. (13) (1862) 1 Hay. aga, 
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, Before Sir Asutosh Mookerjes, Ki ght, Judee and Mr: Justice 


Panton. 
° SADHU CHARAN ROY.CHOWDHURY AND OTHERS 
a e á 
: 0. 


Tax SECRETARY OF STATE FOR INDIA IN COUNCIL 
» AND ANOTHER.* ° 
Land acquisition—Land Acquisition Act (I of 1894), Sec. 43, Üli, m d. (7) 
— Value of land-——Markei value of land—Teuant-at-will, interest qf. 


Tho value of land acquired under the Land Acquisition Act, should ordinarily 
. be determined as a whole and the question of apportionment of the compensation 
awarded amongst claimants of different degrees should thereafter be taken into 
consideration. 2 


The market valus of land is the price when it is offered for sale by one who 
desires but is not obliged to sell. and is bought by one who is under mp necessity of 
having it: Wermicke v. Secretary of State (1) referred to. 


In the determination of the question of market value, a Court has to look to 
the commercial value rather than to abstract legal rights: Bombay Improvement 
Trust v. Falbkoy (a) referred to. 


Though the interest of a tenant may beso precarious that he and his trafs. 
feres may be compelled to leave the land at the will of the superior landlord, 
his Interest cannot be said to have no market value. 


Appeals by Claimants in the land acquisition case. 
The material facts appear from the Judgment. , 
Babus Dwarka Nath Chucheréutty, Biraj Mohan Majumdar 
and Madhus Gobind Roy for the Appellant in Appeal ‘No. TQ. 
Mr. Pugh, Babus Joges Chundgr Roy, Ramani Malas Chatterjee 
and Pramatha Nath Banerjes for the Appellant in Appeal No. 40. 
. Babus Ram Charan Mitra and Sris Chandra Coda for the 
Respondents in Appeals Nos. rg and 40., 
.. Babus Joges Chunder Roy and Ramani Mohan Chatterjee for 
appellant in Appeal No.4«. 
‘Yadus Ram Charan Mitra, Sris Chunder Chowdhry, Gopal 
yder Das and Madkuó Gobinda Rey for the Respondent in 
i No. 4r. 
judgment of the Court was delivered by 


xer]eo, J.:— These appeals are directed against the ni d 
Land Acquisition case in respect “of land acquired at " 


from Original Decrees Nos. 19, 40 saa 41 of 1918, against the 
Sells Esq., Additional District Judge of Pabna ind fRogra,}dated 


1917. 
C. W. N. 1046. (2) (1909) I. L. R. 33 Bom. 483. 


4 
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" Serajgung fór the pugpoge of thé Sara-Serajgung Railway. We ay 


pO 


f 


concerned in these appeals with two sets of claimante—one is a 
tenure-holder (Heme Chunder Chowdhury) -and the others am 
sub-tenants, described ds merchant-tenants, in actual occupation 
of the lands acquired. The appeal preferred by the Roy Chow- 
dhuries, the merchant-tenarfs, relates only to one plot of land: 


* The appeg! preferred by the Chowdhury tentre-holder includes that 


parcel asealso other parcels of land. We shall at this stage con- 
aider the parcel of land included in the appeal by the merchant- 
tenants and & the other Ian ds included in the appeal preferred by 
the tenure-holder require separaté Bude we shall dis ` 
cuss the matter heréafter. 


The question before this Court is the determination. of the 
market value of the land acquired, within the meaning of section 
33, sub-section 1, clause (1) of the Land Acquision Act. It has 
been pointed out in judicial decisions in Bombay and in this Court, 
Collector of Belgaum. Bhimras (1); Bombay Improvement Trust 
v. Jalbhey (2); Government of Bombay v. Esufali (3); Dunia Lal 
v.° Gopi Nath (4), that the value of land should ordinarily be 
determined as a whole and the question qf apportionment of the 
compensation awarded amongst claimants of different defrees 
should thereafter be taken into consideration. This view, however, 
has riot always been accepted in practice and the procedure adopted 
in the case Before us. hfs been followed as a matter of convenience ; 
namely, that the market value of the interests claimed by persons 
who held interests of different degrees in the property acquired has 
been determined, succestively afid' independently of each other. 
Now what is the market-value either of ‘the land as a whole or of a 
specific interest in fhe laud acquired? Reference may usefully be 
made to the two definitiops given in two of the.reported cases, the 
cases of Bombay Improvement Truft v. Jalbhoy (2) and Kailas 
Chandra v. Ssretary of State for {ngia (5). In the former c 
the market value of land was stated to mean the price-which wr 
be obtainable in the market for that concrete parcel of land wit 
particular advantages and its particular drawbacks, both the a” 
E. and the drawback being estimated rather with reference + 
erdial value than with reference to any abstract legs 


eM (1908) 10 Bom. L: R. — 
(a) (1909) I. L. R, 33 Bom. 483; 11. Bom. L. R. 674. 

(3) (1909) 13 Bom. L. R. 34 (51); I. L. R. 34 Bom. 618. . 
(4) (1895) I. L. R. 23 Calc. 830. 


(3) (910) 17 C. L. J. 34 


` 
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In the second case the market value of land was described as the 


price that an owner willing and not obliged tb bell might reasonably . 


expect to obtain from a willing purchaser wifh whom he was bar- 
gaining for the sale and purchase of the land; ip other words, the 
price which it will bring when it is offered for sale by one who 
desires, but is not obliged to sell andeis bought by one who is 
under no necessity of having it: Wernicke v. Secretary of State (1). 
Now, let us deterrhine the market value of the integeats of the 


tenure-holder and the sub-tenants under him in the case before Us. 


The land acquired falls into two classes. One portion of about 4 
bighas and 2 cottas is described as Bazar land and the remainder 
about 6 bighas and 5 tottahs i is described as back land. As regards 
land of former elass which has a frontage of 385 cubits and is 
also described as front land, the Collector has awarded to the 
tenure-holder the capitalised value of the rent actuall$ recovered 
by him from the sub-tenants, It has been contended before us on 
behalf of the tenure-holder that this is not adequate. On the other 
hand, on behalf of the Secretary of State, we have been pressed 
to take the view that the sum awarded is really more than adequate. 
It is pointed out that some years ago when the tenant in occupation 
transferred his interest in the land to the ptesent occupant, the 
rent Was increased from 4 ans a cubit to 6 annas a cubit ; that is, 


from Rs. 24 a bigha to Rs. 36 a bigba. The senior Government | 
pleader has contended that it is not probable that the rent can be ` 


further jncreased and that consequently the capitalised value of the 
present rent, which is the rent actually levied for more than 10 


years, is adequate compensation ip the tenure-holder: This argu . 


ment may be conceded to be not without weight, but it does not 

take into account one important element in theecase. When the rent 

as enhanced from 4 annas a cubit to 6 annas & cubit, a ]zemium 

paid by the new tenant to the landlórd, at the rate of Ra. 19a 

bigha, in other words, tbe landlord at the time took the pre- 

and did not claim a higHer rent as he might well have done 

mium had been paid. Consequently, - it is not sufficient to 

the tenure-holder the capitalised value of the rent as then 

ADP& In our opinion the amount awarded to him should be in 

They Rs, 192 per bigha. In respect of the back lagd, 

" WMooio described as agricultural land, the award has ja 
made in t besis of the rent at present levied, namely, Rs. 1o 


* Appeals ure-holder does not claim any additional — 


deo Ocepgis land. =- 


(1) (1909) 11, W. N. 1045. l . 
\ 
à \ ` : 


E 
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We Have now to take into consideration the case of the merchant-, 
tenants. The Court. below in concmrence with the Collector has 
not awarded them any compensation. The ground for this decisions 
is that the tenancies df these persons are of ,so precarious a nature, 
that they cannot be deemed to have any —— It has been 
found on, the evidence that the merchant-tenants are tenants at 
"wilh and fhat they have no transferable interèst in the land. They 
may at anytime be called upon by the tenure-holder to leave the- 
lfnd; and if they transfer the land, the transferee is not entitled 
to retain posstssion against the wishes of the superior landlord. ‘In 
our opinion, these facts do not necessarily justify the conclusion 
that the interest of these merchant-tenants has no market-value. 
It is conceivable that under the circumstances mentfoned no buyer 
can be foung in open market for these lands: and if that had been 
established as a fact the position might well have been maintained 
that their interest has no market-value. But as was pointed outin 
the case of Bombay Improvement Trust v. Jalbhoy (i), in the deter- 
mination of the question of market-value we have to look to the 
commercial value rather than to abstract legal rights. It bas been 
established by ‘the evidence beyond the possibility of a doubt 
that although the interest of these merc hant-tenants is 80 precarious 
that they themselves and their transferees may be cbmpelled to 
leave fhe land at the will of the superior landlord, still their interest 
in the land is frequently sold and substantial prices are paid by the 
purchasers. The purchasers thereupon approach the landlord and 
get his consent to the sale, sometimes upon payment of premiums 
and sometimes upon payment of ifcréased rent In these circunis- 
tances it is impossible for us to hold that these m erchant-tenants 
have an interest in land which bas no market-value. We are not 
concernéd with the motive which indüces the intending purchaser 
to acquire title to such precarious ihterests in land. . We are con- 
cerned with the unquestionable fact tbat such sales are common; 
and they are common because purchasers are able in usual course 


to secure recognition from the Jandlord. The conclusion appears - 


to us to be inevitáble that compensation must be awarded to the 
merchant-ten ants in respect of their interest in the land acquired. 
Here considerable difficulty presents itself, The case in the Court 
below was not approsghed from the point of view which has present- 


' ed itself to us in this Court and tbe evidence as to the value realised 


on the occasion of sales is not only conflicting but of a somewhat 
doubtful nature. The prices stated in several of the conveyances 
(1) (1909) I. L. R. 33 Bom. 483. * 


* 


£g 
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includes the value of the interestin the land as also of structures 
on the properties conveyed and‘sometimes itfe*value of the good will 
of the business which was carried on there. in such circumstances, 
a remand and retrial would ordinarily be inevitable, but the parties 
have wisely come to the conclusion that no useful purpose would 
be served bya remand for a fresh e eenquiry. At their request we 
have decided to act as assessors ourselves and to make an award on 
the basis of such materials as are on the record. Ofr decifién is 
that the merchant-tenants sho uld have, in respect of the bezar lands, 
Rs.\400 a bigha, and, for the back or agricultural land, Ra. 200 & 
bigha ; to this will be added the usual statutory " allówafice. As 
between the Secretary of State on the one hand and the tenure- 
holders and the merc hant-tenants on the other, the costs will be 
in proportion. As between the tenure-holder and the tenants under 
him, there will be no order for costs either here ot in the Court 
below. l 
- E. A. 40 of 1918, 

" One of the plots in this appeal is also the ides mattet of 
appeal No. 19 of 1918, and has already been dealt with in our 
judgment in that case. — We have now to deal with the other plots 
included in this appeal. The award in favour of the tenure-holder 
in ‘respect of. these plots*will be modified according to the rates 
stated in our judgment already delivered. ~ There will be the same 
order for costs. | 

F. A. 41 of 1918. g 

In this case the compensation granted to the tenure-holder will 
be increased on the basis of, our judgment in F. A. 19 of 1918 


; Costs will be in proportion. Heatilig fco Ra $00. 


A T. , © ` Appeals allowed 
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Before. My. Justice N. R. Chatisrjea, and Mr. Justice Duval. . 
UMED ALI AND OTHERS 


e | f. 
NAWAB KHAJE HABIBULLA AND OTHERS.* 


— Rent, suit for—Talab baki Jepers—Rvideniamy valus—Heidence Act (I of 1873), 
Secs. 33 (1), 34— Benga$ Tenancy Act (VIII of 1885), Sec. 52 (6) —" Time ef- 


Under ction 34 of the Evidence Act, ajab beki papers aro not sufficient 
evidence to chargo any person. with Habillty. P 

Talab dakt>paptrs may be evidence under section : 4s Cl. (3) of the Evidence 
Act; but before they can be admitted, a landlord is to show that the person 
making the statement is ‘dead and the entries are made by blm in the ordinary 
course of business. 


The words “At the time the measurement on which the claim is based was 
made” in snb-sediion 6 of section 52 of the Bengal Tenancy Act, do not refer to 
the measurement upon which the excess area is found out before the Institution of 
the suit but refer to the measurement’ made at the time of the original settlement. 


A landlord has to prove under section 52 of the Bengal Tenancy Act, that there 
has been an increase Ín the aree for which rent was previously paid and in order to 
do so, he must show that the land was measured at the time of the Inception of 
the tenancy by a particular standard of measurement and that there has been an 
Increase in the area on measur ement by the same standard. The section megely 
provides that if the landlord proves that at the tinte the measuremeht on which the 
claim is beged was made, there existed a practice of settlement being made after 


measurement of the land assessed with rent, it may be presumed that the area , 


specified in the patta, kgbaliat or counterfoil rent receipt was ontered in it after 
meerurement, so that if the landlord can prove such a practice, it will be pre- 
sumed that the ares entered in. the patta, kabuliat or rent receipt was entered 
after measurement, though he ‘is not able to “prove that as a matter of fact the 
lands in tho particular case wore settled afte? measurement: Uma Nagh v. 


Tariai (1) referred to. . " 
Appeal by the Defendants, and Plaintiffs respectively. 


Suits for ‘recovery of ‘rent and also for enhancement of rent on 


the ground of a rise in the prices of stapla fgod crops. Pas 


The material facts appear from the judgment. 
Babu Rame: Chandra Sen for the Appellant in appeals Nos, 
1244 and 1523 to 1519. , 
& Appeals from Appellate Decrees Nos. 666, 890, 1209, 1214, 1344, 1486 to 1491, 
1533 to 1529 of 1916, against the decision of Baba Surendra Nath Ghose, Sub- 
ordinate Judge, and Court of Tipecrah, dated the s4th November, 1915, modi- 
fying that of Babu Hem Chandra Des Gupta, Munsif, 1st Court, at Chandpur, 
dated the 18th November, 1914. ' 
(1) (1913) 19 C. L. J. 451 (458) : 3 


* 
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o Babu Surendra Na th Gu ka for the Resppadents. 

Babu Surendra Nath Guha for the Appallants in appeals Nos. 
*r$09, 1486 to 1491. i 

Babu Rames Chandra Sen for tho Respondents, i i; 

Babu Surendra Nath Guka for the Appellants in appeals Non: 
666, 89o and 1814. + ` TI 

Babu Jatindra Me kan Ghose for the Respondents iif No. 666. 

Babu Birendra Chandra De (for Babu Gopal Chandra Das) 
for the Respondents in No. 890. E 

No one appeared for the Respondents in No. 1314. 

The judgments of the Court were as follows : 

S. A. Nos, 1244, 1523 to 1529 of 1916 :— These appeals arise out 
of suits for recovery of rent and also for enhancement of rent 
on the ground of a rise in the prices of staple food crops. 

The defence was that the rent was not liable to enhancement 


and the defendants relied upon the dnd under section so 
of the Bengal Tenancy Act. 


The learned Subordinate Judge says i+—“The defendants have 
not exhibited their dakhilas. They, however, rely upon the plain- 
tiffs’ paper to show that their jamas have not been altered for the 
last so years. But Ido not think that the presumption under sec- 


‘tion 50 of the Bengal Tenancy Act can help the Quse for the defence 
-in any way, for the presumption has been rebutted “by the plaintiffs, 
The falad baki of 1281 goes to show that the jathas originally pay- 

' able by the defendants were altéred in that year.” 


It is contended before us that salad baki paperg are merely 
corroborative and not independent ‘evidence. No doubt, under 
section 34 of the Evidence Act, such p&pers are not sufficient ervi- 


dence to charge any person with liability. There is divergence of | 


judicial opinion however«ubon the question whether the papers 
sought to be used for rebutting the presumption under section so 
(as in the present case) can be said to be used for the purpose of 
charging a person with liability. Jt has been held in some cases 


that they are not. See the cases of Balae Khan v. Rash Beharee 


Moocherjse (1), Dukha Mandal v. W. N. Grant (3). A contrary 


view has been taken in other cases: seo Surnómoyi v. Jahur Makomed 
Nasyo (3) and also in the latest. case on the point, namely, the case 


(1) (1874) 22 W. R. 549. (2) (1913) 16 C. L. J. 24. 
(3) {shio C. L. R, 543- i 


# 


s 
r 


May, 5. 
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of Abtewh v. Tarak' Naik Ghose (1). The plaintiffs have proved, 


that the papers of 138r Were prepared by same agent of theirs and 


that they were in the handwriting, and bear the signature, of the , 
said agent ; but there 1s no' evidence to show whether the person ia 
alive or Jad If the person is dead, the papers may be evidence 
under section 32 clause (a) as being the statements of a deceased 
Pernon mide in the ordinary course of business, The defendants 
did not také any objection to the admissibility of these papers in, 
tfe Courts below, and in fact they relied upon these papers. for a 
period ef 20 yehrs. immed iately preceding the suit. They now take 
objection to the admissibility of the papers of 1281 which show that 
there was variation of the rent in that year. In order, however, 
that the papers might bs evidence under section $a clause (2), it 
was for the plaintiff to show that the person making the statement 
was dead and«hatthe entries were made by bim in the ordinary 
course of business before the collection papers could be admitted. 
Under these circumstances, we think that there should be an inquiry 
in this matter and that the plaintiff s should be given an opportunity 
of atiducing evidence on this point. Ifthe papers are admissible 
in evidence under section 32, it would .be unneceasary to consider 
whether they are admissible under section 34. 

We accordingly direct. the Court" below to take any evidence 
which the plaintiffs may addace on this point and send up its find- 
ing on the point to this Court within one month of the arrival of 
this order in the’Court below: The question whether those papers 
are admissible in'evidence under section 34 of the Evidence Act 
(if necessary to be considered) and *the other question, namely, as 
to the right of enhancement under section 30 | and the date from 
which the enhancement i is to*take effect, will be considered after 
the finding on the above point is received in this Court 

, S. A. Nos. 1309, 1486 to 1491 of 1916, :— These appeals arise out 
of the same suits, and the main questióna in these cases are first, 
whether the lower appellate Court has misunderstood the provisions 
of sub-section 6 of section 52 of the Bengal Tenancy Act and, 
secondly, whether that Court has erred in not taking into considera- 
tion ematters which. should have been considered under this section 
in determining the question whether the plaintiffs are’ entitled 
to additional rent in refpect of additional area. ' e 

Section 52, sub-section 6 runs as follows: “When in a suit 
under this section the landlord or tenant pores that, at the time 


(1) (1912) 16 C. Le J. 328 asd i m = 


. & 
e 


M 
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fhe measurement on which the claim is based was made, there: 

existed in reapect of the estaté or permanent tenure or part thereof ini 
which the tenure or holding is situate, a practife of settlement being: 
made after measurement of tbe land assessed with. rent, it. may be 

presumed that the area of the tenure or holding specified in any- 
potta or kabuliyat, or (where there is gn entry of aren iu a counter, 

foil receipt corresponding to tbe entry in the rent roll) ig any rente 
roll relating to it, has been entered in such potta, kabuliyat or rent, 

roll after measurement." . 


The learned Subordinate Judge was of opinion tbet the ids 
of recent measurement would not help the plaintiff. The learned 
pleader for the appellant contends that the words “at the time 
the measuremént on which the claim is based was made” in sub- 
section 6 of section sa refer to the measurement upon which the 
excess area is found out before the institution of the suit and that 
it does not refer to the measurement made at the time of the ori- 
ginal settlement. We are unable, however, to hold that this is 
what is meant by the section. The landlord has to prove under 
the section that there has been an increase in the area for which 
rent was previously paid and in order to do so, it has been held 
that he must show that the land was measured, at the time of the 
inception of the tenancy by a particular standard of measurement, 
and tbat there hes been an increase in the area on measurement 
the same standard. The section merely provides that if the landlord 
proves that at the time the measurement on whiclf the claim is based 
was made, there existed a practice of*settlement being made after 
measurement of the land assessgd with rent it may be presumed 
that the area specified in the potta, kabulyat or counterfoil rent 
receipt was entered in it after measurement. So that if ihe landlord 
can prove. such a practice, it will be presumed that the are& entered 
in the potte, kabulyat or rent receipt was entered after measurement, 
though he is not able to prove that as a matter of fact the lands in 
the particular case were settled after Measurement ; see the case of 
Uma Singh v. Tarini Prosad (x). 

If the contention of the appellant were accepted, it would follow 
that the landlord on showing tbat there is a recent practice of settle- 
ment of land after measurement (which may be stated by the dand- 
lord a few years before the suit) would be entitled to ask the Court 
to presume that there has been such a practice 5o or 6o years 
before the institution of the suit when the tenancy was created. We 
do not think that that is the meaning of the sub-section although 


(1) (1913) 19 C. L. J. 451. (452), e 
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the language used makes it somewRat ambiguous We are accord- 
ingly of opinion thaf ‘so far as the contention is based upon sub- 
section 6 of section 53% it must be over-ruled. 


The learned Subordidate Judge, however, does not deal with 
the facts of the case basing on the question of measurement. In 
the first place he says that the'plaintiffs have given evidence as to 
the yecenb practice prevailing in the’ mouzah about the settlement 
of lands, | Iphas been pointed out to us that the plaintiffs adduced 
ewidence to show that lands had been settled after measurement 
from the year «1842 and there were produced papers of 1358 and 
1280 which are referred to in the judgment of the Munsiff. Besides 
there appears to have been s survey and settlement of lands in the 
year 1276. The learned Munsiff appears to have considered the 
entire evidence bearing upon the question. The lower appellate 
Court has not come to any finding upon the facts and bas practically. 
proceeded upon the proposition of law mentioned in his judgment. 


We think, therefore, that the cases should go back to the lower 
appellate Court in order that the question may be considered and 
findings arrived at upon the evidence on the record and the appeal 
disposed of according to law. 

Costs to abide the result. A 


e 
This judgment will govern S. A. Nos. 666 and 890. of 1916, the 
question in these cases being similar. 
S. A. No. 1214«0f 1916 :— The respondent has not appeared in 


this case. This appeal arises out of a suit for enbancement of rent 
and also for additional rent for additiqnal area. 


The holding originally belonged to the defendant’s father. There 
was & subsequent divfsion of the holding into three parts. The 
learned Subordinate Judge saya “It does not appear when the 
holding in question was created. There is nothing to show that 
the settlement with the defendants was made on the basis of any 
measurement or that they have been holding any land beyond the 
boundaries of.the lands let out to them. In short the plaintiffs have 
failed to prove that the defendants are in possession of any excess 
land." It appears however from the Munmff’s judgment that the 
quastity of land and the amount of rent of the original holding 
have varied from time to time, and that being so, the incidents of 
the original tenancy would govern the incidents of the three hold- 
ings in the possession of the defendants, into which the original 
holding was sub-divided. In these circumstances we do not see any 

(1) (1913) 19 C. L. J. 451 (453. 


— 


^ 
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*reason why the plaintiffs should ‘not lad eanga to additional rent 
for additional area. 

The result is that so far as this cass iy ET the — of 
the lower appellate Court is set ace and th&t of the Court of first 
instance restored. ` d 

We make no order as to costs of this Cdurt, but the . plaintiffs, 
will be entitled to costs of the Court of appeal below. : *. 

Appeals Nos. 1244, 1523 to 1519 of 1916, 1209, 1486 to” 1491 of 
1916 remanded. Appeal No. 1214 of 1916 allowed. , F 


A. T. M. 4 


Before Mr. Justice Fletcher and Mr. Justice Newbould. 


SARIP HOCHAN 
p. i ^ m 
TILOTTAMA DEBI.* 


Netice —Nen-service, effect of—Sale, if valid —Bengul Tenancy Act (VII ef 
1885), Sec. 158 B (a). 
The provision as to giving of notice of application for efecution of decree as 


mentioned in section 158 B (s) of the Bengal Tenancy Actis mandatory and the 
faflure of the Court to serve such a‘nofice affects the validity of sale made in exe- 


cution_of rent decree, 
Appeal by the Defendant. : . = = 
Suit for recovery of possession of g nom traniierabie Sccupancy 
holding. 
The material facts appesr from the judgment. 
^ Babu Indu Bhusan Roy for the Appellant 
Dr. Jadu Nath Kanjilal for the Respondent. 
The judgments of the Court were as follows: 
Fleteher, J.:—This is a case that admits of no doubt «The 
suit was brought by the plaintiff to recovery possession of a non- 
* Appeal from Appellate Decree No. 710 of 1916, against the decree of 
H. R. Liddell Esq., Additional District Judge of Backergunge, dated the rst 
December, 1915, affirming that of, Babu Debendra Chunder Biswas, Munsiff, srd 
Court, at Barisal, dated the soth March, 1915. ° 


e 


- 


E 


1917. 


H 
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transferable occupancy. holding. The defendant was a purchaser * 
at & sale in execution of a decree purporting to be & rent decree 
Obtained under the provisions of section 148 A of the Bengal ° 
Tenancy Aet. The flainfif’s purchase had prior to the institution 
of that rent suit under esection 148 A been recognized by some of 
the co-harer landlords. The co-sharer landlords who did not 
*recpgnize the plaintiff then instituted the sujt for rent against the 
Original ter&nt and added as defendants the co-sharer landlords 
who bad fecognized the plaintiff. A decree was obtained against 
the original tenant and the property was purported to be sold in 
execution of that decree, the defendant being the purchaser, The 
learned Judge in the lower appellate Court has held that the sale 
in execution under the rent decree did not operate so as to pass 
the holding to the defendant and the ground on which he held 
that was that the provisions of section 158 B (2) of the Bengal 
Tenancy Actasto the service of notice on the other co-sharers 
had not been followed. The learned Judge was obviously the 
Judge to determine whether or not such a notice had been served 
and that matter is not open to the defendant appellant in this appeal. 
The only question that bas been urged is that the provision 
as to the giving of the notice of the application for the executiop of 
the decree as mentioned in section 158 B (2) is net mandatory 
but is merely directory and the failure of the Court to serve such 
a notice is an irregularity which does not affect the validity of the 
sale made in execution. Ido not agree with that. I think the 
word “shall” in the section occurring before the words * before 
proceeding to sell" means that the &ourt shall not sell unless a 
notice has been given to the other co-sharers as mentioned in 
section 158 S (a agree aith the view adopted by the learned 
additional District Judge of the lower appellate Court, The present 
appeal, therefore, fails and must be dismissed with casta, 


Newbould J.:—I agree. ; ea 
A. T. M. Appeal dismissed. 


Vou. XXXL] HIGH COURT. , 
© Before Sir Asutosh Mooherjes, Knight, Judge and Mr. Justice 


Panton. E 
j SYAMKISOR DR `, , 
p. e 


DINES CHANDRA BHATTACHARYYA anc? OTHERS.* 


Trans/eree alpes vex add twecuted-—Transferes pui de Fidi 
- slen—Agreemeont to sell not dented before. sti —Specific performance 
^. When in pursuance of an agreement to transfer property, the intended trans- 


15 


, Crvir. 
1919. 
e August, 19, 45. i 


feree has taken possession though the requisite lega! documents had fot been exe- ` 


cuted and registered, the position f the ssmeas if the documents had been 
executed, provided specific performance can be obtained between: the parties to 
the agreement, in the same Court, and at the same time as the subeequent legal 
question falis to be determined: Bibi Fewakir v. Chatterpat (1) and other cases 
referred to. . . l 


Appeal by the Defendant. 

Suit for recovery of possession ‘of land upon declaration of title 
by purchase. 

The material facts appear from the judgment. 

Babus Gopal Chandra Das and Bibkuti Bhusan Saha for the 
Appélant . ° 


Babu Birendra Kumar De for the Respondents 8 
j C. À V, 


The judgment of the Court was delivered: by , 


Mooker]eo J.—This is an appeal ander order 43 rule 1 (w),. 


Civil Procedure Code against $n order of remand made under 
order 41, rule 23, Civil Procedure Code, in a suit for recovery 
of possession of land upon declaration of title by purphase. The 
disputed property was mortgaged on the 7th April 1892 by Ali 
Chand Bibi, Shaikh Isuf end Shaikh’ Joman to the father of the 
plaintifs to secure & loan of Rs. 130. The mortgagee sued to en- 


force the security and obtsintd the usual mortgage decree on the. 


Isth December, 1897 fora sum of Rs. 344 and costs of the litiga- 
tion, On the axst March 1903, the decree-holder purchased. the 
property in execution sale for a'sum of Rs. 25s. On the gth June, 
1906 the auction-purchaser executed a conveyance of the property 
to one of the mortgagors. Ali Chand Bibi for a consideration of 


* Appeal from Order No. 380 of 1917, against the decislom of Babu Rajendra 
Nath Roy, Subordinate Judge of Mymensingh, dated tho axth April, 1917, revers- 
ing that of Babu Jyotis Chandra Niyogi, Munsiff of Bajitpore, dated the sth 
March, 1916. . : 

(1) (1903) 1 C. Le J. 343. ° 


August, 25. 
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-R£ 260. The conwgyadce was not registered as required by-laĦ, 


but the original owners, whose possession had not been disturbed 
by the auction-purchaser, : ‘continued in. occupation. .Meanwhilé 
Syamkisor De, whb held a decree for money against Ali Chand 
Bibi and Shaikh Isef, had, in execution, purchased the right title 
and interest of his, juidgment-debtors on the atst December, 1894. 
For. sonfe unexplained reasop, he did not taka possession for many 
years and? symbolical possession was delivered to him- only so.re- 
cently as 3oth December, ..1909.. The plaintiffs instituted. the pre- 
sent suit on tie 2th March 1915 for recovery of posseseion on the. 
strength of their title by -purchase at:the mortgage sale on the arst 
March, 1903. They joined as ‘defendants the igpresentatives ir 
interest of their mortgagors (defendants r9) as also Syamkisor 


` De, purchaser of the right, title and interest `of ‘their mortgagora 


(defendant ro). They ignored the conveyance executed, by them 
on the oth June, :906. The suit was defended by defendants r 
and ro. The Court-of first’ instance found that the conveyance was 
genuine and held that although it was inoperative as a conveyances 
by ‘reason of non-registrat ion, the plaintiffs were equitably-estopped 
from setting up a title inconsistent with the agreement to sell, which 
could be specifically enforced against them. In this view, be dis- 
missed the suit with costs. On appeal, the Subordinate Judge has 
held that the conveyance is inoperative in law and that the plaintiffs 
are entitled to succeed, subject to the exercise of right of redemp- 
tion by the teh defendant. In this view, the Subordinate Judge 
bas set aside the decision of the primary Court and remanded the 
suit. The pretent — has beén preferred by the tenth defen- 


` dant alone. 


. On behalf of the — it has been argued that the plaintiffs 
are disentitled to posseseion, R3 the agreement to sell was specifically 
enforceable, and placed them in.the same position in a Court of 


equity.as if the requisite legal documents had been duly executed 
and registered. .., We are of opinion that this contention must 


prevail. - — E 

It is well-settled, as the result of a long series of decisions in 
this Court, that when in pursuance of an agreemept to transfer pro- 
perty, the intended transferee has taken possession though the re- 
quisite legal documents had not been executed and registered, the 
position is the same as if the documénts had been executed, pro- 
vided specific performanco can be Obtained between the parties to 
the agreement, in the same Court, and at the same time as the sub- 
subsequent legal question ‘falls to be determined’; ' Zi Jawakir 


* 


"- 


È 
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Kynari v. Chatterpat Singh (1) ; StAgheeram v. Bhagbat Chander 
(2) ; Bipin Behary v. Tincowri (3) ; Secretary of State v. Forbes (4) ; 
Sgrat Chandra v. Sham Chand (5); Puchka [pl v. Kunja Behari 
(6); Kkagedra Nath v. Sonatan (7). These decisions are based 
on the well-known doctrine of equity enungiated in Walsh v. 
Lonsdale (8), that, under certain circumstances, equity regards that 
as done which should have been done. The result attained,in these 
cases was reached by th Judicial Committee in the case af Mukam- 
mad Musa v. Agher Kumar (9), by the application of the,doctring 
of part performance enunciated in Maddison v. Alderson (10). 
Illustrations of the application * of that principle will be found in 
Khagendra v. Sonatan (A Jnaschandra v. Harimokan (rr) and 
ShaKku Hug v. * Kritkna Gobinda (12). In the case last mentioned, 
Richardson J. pointed out that the view adopted in this Court, 
though not in conformity with that taken elsewhere : Kus9i v. Kurri ; 
(13) ; CAidambara v. Vaidilinga (14) ; Ramanathan v. Ranganathan 
(15) ; Ziman v. Benep (16) is supported by the observation of Lord 
Moulton in Loke Yew v. Port Rubber Co.(17): “ The present ac- 
tion, from this poi nt of view, is an action by a bere trustee of land 
to eject the beneficial owner who isand has for years been in 
possession of the land and has cultivated it." The transferee under 
the cOnveyance was never dist urbed in her enjoyment of the pro- 
perty ; the possession which she was allowed to retain lulled her, 
into security or partial security ; she might otherwise have at any 
time claimed specific performance of the contract ef sale, and as the. 
agreement had not been denied by the plaintiffs before the institu- 


tion of the suit, no question of limitation could be successfully , 


raised in answer to a cross suit if such had been instituted forth- 
with. In such circumstances, there can be ne doubt thgt the plain- 
tiffs are not entitled to relief ina Court of equity, whether we 
apply the rule in Walsh v. Lonsdale (8) br Maddison v. Alderson (10) 
_ Asa last resort, the plaintiffs have urged that the tenth defend- 
ant should not be allowed tò “take up this defence, as the agreement 


(1) (1905) 3 C. Le J. 343. (3) (1910) 11 C. L. J. 543. 
(3) (1911) 13 C. L. J. 271. (4) (1913) 16 C. L. J. 217. 
(s) (1912) 16 C. L. Je 713 I.L R 39 Calc. 663. 


(6) (1913) 19 C. L. J. arg. (7) (1915) 30 C. W. N. 149. 


+ 
(8) (1882) 31 Ch. D. 9. v di 7 
) (1914) L. R. 423 1. A. 13 LL, R. 43 Cale. 801 par C. L. J. 211. 


(10) (1883) 8 App. Cas. 467. iry (1917) 33 C. W: N. 533. 
(12) (1918) 33 C. W. N. 385. ; (13) (1904) I. L. R. 39 Mad. 436. 
(14) (1913) I. L. R. 38 Mad. 519. (15)- (1916) I. L. R. 40 Mad. 1134. 


(16) (1915) I. L. R. 39 Bom. 472. (17) $1913) App. Cas. 491 (505). 


* 
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eie to sell was not made with him. *We are of opinion that there is ng . 
1919. force in this contention., In the first place, the question was raised 
— in the written stateafẹnt of the first defendant, & representative in, 
Dines Clandra, , interest of the person in'whose favour the infructuous conveyance 


m was executed, and at,his instance the fourth issue was specifically 

Nen J- framed in the following term? : 

. “ Did the plaintiffs sell their interest in the disputed land to Ali 
Chand Bibi on receipt of consideration ? If 85, is the suit tenable ?" 
. Thisissue was decided against the plaintiffs by the trial Court. 
They appgalal and got the decision reversed on an erroneous 
ground. The fact that the tenth deféndant alone has appealed does 
not debar the Court from an enquiry into the grounds of the deci- 
sion of the Subordinate Judge In the second. ‘place, he tenth 
defendant is not a stranger to the property. He has never lost his 
right of retüemption. If he is called upon by the plaintiffs to 
redeem their security, he is competent to defeat the claim by proof 
that their conduct has been such as to disentitle them to assistance 
from a Court which is enjoined to decide the rights of parties with 
reference to rules of justice, equity and good conscience, 

The result is that this appeal is allowed, the order of the Subor- 
dinate Judge set aside and the decree of the Court of first instance 
restored. This order will carry costf, both here and in the Court 
of Appeal below. 

A. T. M. Appeal allowed. 


Before Mr Justice Walmsley, and Sir Syed Shamsul Huda, Knight, 


Judge. , 
cmi, JARIP SARDAR AND OTHERS 
1919. t. 
Surf 
Tune, 20. JOGENDRA.NATH CHATTERJEE AND orumzns.* 


Ewojpel—Suil, maintainability of—Swit to avoid ganti temure—Kabuliai sxs- 
cuted by setilement-holdgr in favour of gantidars—Setilemeni, conditions e/— 
A bendonment. 


* Ap from Appellate Decree No. 721 of 1917, against the decree of 
A. Mallor , District Judge of Khulna, dated the 29th January, 1917, afirm- 
ing that of Baba Ganendra Nath Mukherjee, fea Subordinate Judge of 
Khulna, dated the sth May, 1916. 


4 
* 


~g 
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e Lhe mekal in respect of which the suit Was instituted, was settled for a term of 
years with A. A created a gant interest in favour of "flne of the defendants or 
their predecessors. His interest in the mekal was sold far arrears of Government 
revenue end was purchased by the plaintiff in the presedt suit. Shortly afte: the 
plaintiffs purchase, the settlement officer settled the reft payable fomthe mekal 
and the settlement was made on the basis of the rent peyable by the guwiidar. 
The plaintiff shortly after executed 2 &abxliaz? in which he agreed to respec: the 
recorded rights possessed by» the under-tenure-holders, rights of the village hrad- 
men and others in tho said testate. Tho guntidars wore never -in possession’afid 
exercised no right as puatidars but the plaintiff had not acquired any title by 
adverse possession : * 

Held, that the plaintiff was bound to recognise the ganti tenure aM could not 
question its existence and hence a suit fora declaration that the defendants had 
no genti interest in the disputed mehal was not maintainable: Tapanidhi aa 
wath v. Pitambar (1) and Chandrament v. Manmatka (2) followed. 


There could be no abandonment by some of the pantidars. 
Appeal by the Defendants. 
Suit for a declaration. 


The material facts appear from tbe judgment of Shamsul 


Huda, J. * 
Dr. Sarat Chandra Basak and Babu Mukunda Behari Muilich 
for the Appellants. . 


Babus Ram Charan Mitter, Sarat Chandra Roy Chowdhury and 
Biraj Mohan Majumdar for the Respondents. 


The judgments of the Court were as follows : , 


Shamsul Huda, J.—The defendants*Nos. 3 to 6 are the appel- 
lants before us. The- plaintiffy brought his suit for a declaration 
that defendants Nos. 1 to 3 have no ganti interest in the disputed 
mehal, that the entry in the record of rights was incorrect and that 
such entry so far as it recognises the existence of a :gantieright in 
the names of defendants Nos. rto 3 and the predecessors of de- 
fendants Nos. 4 to 7, may* be ordered to be expunged. He made 
other prayers in the plaint fo which itis unnecessary to refer. - 

The facts of the case are set forth in the judgment of the Court 
below and need only be briefly stated. It appears that the mehal 
in respect of which the suit is instituted was settled for a term of 
years with one Prannath Dhar. Prannath had created a ganti 
interest in favour of some of the defendants oor their predecessors. 
His interest in the mehal was sold on the roth January, 1906, by 
reason of bis default in payment of Government revenue and was 
p urchased by the plaintiff in the present suit. 

(1) (1906) 5 C. L. J. 67. (2) (19031 11 CL, J. 68, 


Fume, 20. 
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It appears that shortly after “the plaintifi's purchase on the sgtd 
June, 1906, the settlement officer settled the rent payable . for the 


mehal and the setti&ment was made on the basis of the rent. payable 


by the gantidar. ‘The settlement holder, that is, the plaintiff in this 
suit, executed a kapuliat in the year 1908 and in that kabuliat he 
agreed to respect the récordtd rights possessed by the under-tenure- 


Tt cannot be denied that the rights of te gantid ra was a right that 


"M at the time recorded. 


The question that arises for our r corisideration is — Can the 
plaintiff, having agreed to respect the right of the gantidar tenants, 
now ask for a declaration that no ganti right existed. It seems to 


_ me that on the authority of the two cases, Tapanidki Raghu- 


math Puri S Pitambar Gajendra Mahapaty (1), and Ckanérameni 
Mokanti v. Manmatha Nath Mitter (2), he is bound to recognise 
the ganti tenure and cannot question its existence. 

The learned Judge has decreed the plaintiff’s suit on the findings 
that the gantidars were never in possession and exercised no right 
a®gantidars. In my opinion that finding does not dispose of the 
question. It is not said tbat the plaintiff has acquired any title by 
adverse possession. If he cannot question the title of the gantidars 
by reason of the kabuliat which he executed, it seems to me that he 
cannet get a declaration that the ganti right does not exist. 

It has been argued before us that some of the gantidars, did 
on certain occasiéns renounce all claim to the ganti, The answer 
is that the suit is not based on the ground of abandonment by the 
gantidars There could be no abahdonment by some of the ganti- 
dars only. No issue was raised on this point 

On bebalf of the respondenis reliance has been placed on the 
cases of*Gowr Chandra Saka v. Mani Mohan Sen (3); Jakandar 


‘Baksh Malik v. Ram Lal Hasrak (4); Jamna Das v. Pandit 


Ram Autar (5) and Jamna Das v. Ram Autar Pande (6) We 
have examined these cases and in our opinion they do not affect 
the present question. 

It has also been argued before us that the original gantidars have 
parted with their ganti interest in favour of defendants Nos. 8, g 
am? ro and therefore the original gantidars have no right to prefer 


(1) (1906) 5 C. L. J. 67. (2) (1903) 11 C. L. J. 68. 
(3) (1903) 1. L. R. 38 Calc. 453. i 
(4) (1910) 11. C. L. J. 364 ; I. L. R 37 Calc. 449. 

(s) (0911) 15 C. L. ]. 68; 16 C. W. N. 97; LL. R. Sun Alb 63 P. C, 

(6) (1911) I. L.R. 34 All. 63? - 


. s 
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"any appeal to this ENEP SU Civu- 
the ganti. In my opinion that question cannet be gone into. The- saree 
* defendants explain in their written statements tbat these sales were Jap 
merely colourable transactions and the purchasers were mere s. 


benamdars. No issue was raised on the question and such contre- Jogendra. 
versy. cabnot, for the first time, be raised'in second appeal. I. Shamsul Huda, . 
therefore think that the decison of the Courts below dgcresing the — 
plaintiffs suit cannot be supported and must be sêt aside. , I would . 
accordingly decree this appeal with coats and dismiss the suit of 
the plaintiff with costs of all the Courts. 

Walmsley, J.—1 agree. 
AT. M, : ~ Appeal decreed, 


Before Mr. Justice V. R, Chatterjea and Mr. Justice Nawboulhe 


RADHARAMAN CHOWDHURI ap argzes Cvik, 
° * y, 1919. 
E bon d 

GOPAL CHANDRA CHAKRAVARTY,* Angust, 25. 


Probate—Oppositien io graui—- Inierezi——Grand/atiher's dgugkters son's ten— 
Samanedaba— Spiritual benefi--Abbeal —Order rejecting opposition to. grant 
of probate-—Civil Procedure Code (Act V af 1908), Sec. 775. 

* 4 : 

A grandfather’s daughter's son's son having some sort of relationship with the 
family, has some interest to appear and oppose the application for probate made 
by a stranger to the family vis. the brother of th sister's hásbaad of the deceased. 

Quare ; Whether a grandfather's daughter's son's son is excluded from’ 
inheritance under the Bengal School eren whore there fs no other heir at all ? 

Every samanodahba cannot ba her. In order that he may inherit, he must also 
be a Sahulya i. e. must belong to the Auta or family. 

The principle of spiritual benedt is the test of helrship under the Dayabhaga 
school, 

No appeal lies against an order of a District Judge holding that the objector had 
no lecus sitandi to oppose the grant of probate. Such an order can be revised by 
High Court under section 115 of the Code of Civil Procedure. 


Appeal and revision by the Objectors. 
The material facts appear from the judgment. 


* Appeal from original Decree No. 22 of 1917, against tho decree of G. N, 
Roy ksq., District Judge of Burdwan, dated the 17th August, 1917. 


a * a 
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¿e > e . 
‘Babus. Begin Behary Ghose and Mohesh Chandra Banerjee for" 


the Appellants. : 
| Babs Satindra NAA Mookerjes for the Respondent. 
The judgment of th& Court, was as follows : 


' e' This appeal arise? out of an application for probate of a. will. 


Thé'rbspondent Gopal Chandra propounded a ewill said to have been 
executed by one Krishna Chandra. The appellants Radba Raman 
and others who are the grandfather's daughter's son's son of the 
deceased opposed the application. The learned District Judge held 
the appellants had no /ecws standi to oppose the grant, and that 
probate would be granted to the respondent on ,proof of will in 
common form Radha Raman and others have appealed to this 
Court and ar»application also has been made under section 115, 
Code of Civil Procedure against the order of the Court below. 


It has been held in several cases that no appeal lies against such ` 


an order. The order however can be revised upon the Lupin 


. under section 115, Code of Civil Procedure. 


The opposite party being the brother of the sister’s husband of 
the deceased is a perfect stranger to the family, but the Court below 
held that the petitioners were not heifs and therefore had no focws 
standi to oppose the grant of probate. The question for considera- 
tion therefore is whether the petitioners have any Jocws standi to 
oppose the application. 

It is contended on behalt of the petitioners that they are: heirs, 
Under the AMi/akshara a daughters’ son's son in the absence of 
other heirs succeed as a andku. See Krirsánayya v. Pickamma (1) ; 
Sheobasat v. ° Bhagwati (2. . A grandíathers daughter's son's son 
stands on. the same footing. But the question is whether a 
daughter's son's sonis an heir under fbe Dayabhaga, because if he- 
is nota fortisri the grandfathers daughter's son's son cannot be 
held to be in the line of heis. ` 


A daüghter's son's son offers no oblation to the maternal — 
father of his own father, and it is accordingly contended on behalf’ 
of ths opposite party that he is no heir according to the test laid 
down in the case of Gooroo Gobind Skaka v. Anund Lall Ghose (3). 


_ That the principle of spiritual benefit governs the law of inherit- 
ance in the payecunee was laid down by the Full Bench in the 


(1) (1887) I. L. R. 1j Mad. 287. 
(a) (1895) I. L. R. r7 All. e$. gs l 
(3) (1870) 13 W. R. F.-B. 49; 5 B. L. R. 15. ; y? 


e . 
* 
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above case, and again by another Ful Begch in the case of 
Digumber v. Moti Lal Bundopadkya (1). 

i Attempts have been made from time to- time to induce the Court 
to have the matter reconsidered by the Full Cdürt on the ground 
that spiritual benefit is no teet, at gny raté not the only test of 
heirship, and that the Full Bench took an erroneous view of the 
fundamental principles which underlie the Dayabhaga afd cqnge- 
quently arrived at an incorrect conclusion. These atftmpts have 
however been unsuccessful, and this Court has held that the matter 
should not be reopened. See edar Nath v. Amritaldt (39; Aaitash 
Chundra Adkikari v. Karuna Nath ChkotodÀry (3). 

It must now, therefore be taken as settled that the principle of 
spiritual benefit is the test of heirship under the Dayabhaga, what- 
ever view might have been taken of the matter had it been ses 
integra, Itis to be observed that in all the cases cited above, the 
question was who was the preferable heir, according to the principle 
of spiritual benefit. Inthe present case no question of preference 
arises as between the petitioners and the opposite party, and there- 
fore there is no question as to the superiority of spiritual benefit 
to be conferred on the deceased by one as compared to that by 
the ether. The opposite pgrty is a perfect stranger to the family, 
and in no circumstances can he be in the line of heirs whereas the 
petitioners are the daughter's son's sons of the grandíather*of the 
| deceased. As stated above their position is similar to that of a 
daughter's son's son, and the question therefore is whether a 
daughter's son's son is excluded from inheritanoe under the Bengal 
School even where there is no cher heir at all. 

The Dayabhaga (Chapter XI, section ry, verse 2) in discus- 
sing the right of the daughter's son te succession says “It is the 
daughter's son who 1s the giver of funeral oblation not his son, nor 
the daughter’s daughter for the, funeral oblation ceases with him.” 
The daughter's son's sog «4s therefore expressly excluded from 

On behalf of the petitioners however, reliance is placed upon 
the arguments advanced by Raj Kumar Sarvadhikari in his Tagore 
Lectures in favour of the heritable right of a daughter's sons’s son. 
The first ig that the mere fact that a daughter's son's son is"not a 
Sapinda heir does not show that he is excluded altogether from 
inheritance. Itis pointed out by bim that in the verse cited above 
Jimutavahana is discussing the preferable right of a Sapinda to 


(1) (1883) I. L. R. 9 Cale. 563. 
(a) (1912) 16 C. L. J. 342; 17 C. W. N. 462. 
(3) (1913) 18 C. W. N, 477. 
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succession. The dayghter’s son is a Sapinda heir but bis son is" 
not so ; he is not in the line of Sapinda beirs because he is not 
competent to offer am oblation. A great-grandson's sonis not a* 
Sapinda and therefor cannot succeed as a Sapinda, but he succeeds 
as a Sakulya The mere fact therefore that a person cannot suc- 
ceed as R Sapinda dges not sbow that he is excluded altogether. 
. The «cxt and the main ground which Raj Kumar Sarvadhikari 
urges in support of his view is that a daughters son's son is a 
Samanodake, and a Sakulya and therefore is entitled to inherit on 
failure of nearer heirs even on the principle of spiritual benefit. , . 

The reason given by him may be summarised as follows :—The 
Dayabhaga after dealing with the succession of Sapindas ex parte 
paterna and ex parte materna, and that of Sakulya (distant kinsman), 
in Chapter XI, section 6, verse 23 states “If there be no such 
distant kindred the Samanodakas or kinamen allied by a common 
libation of water must be admitted to inherit as being signified by 
the term Sakulya (conformably with Budhayana’s explanation 
of it). 

eter tbe near Sakulyas therefore the Samanodakas come in, 
and these samanodakas are also mentioned by Jimutavahana as 
Sakulyas, they are therefore the remote Sakulyas. Though every 
person who presents water is properly speaking a samanodaka of 
the deeeased, the law of inheritance has given a limited significance 
to the term. Every samanodaka cannot be heir because every 
person is compe£erft to offer libation of water to every other person 
and in fact in making Tarpan water is offered to every created 
being. In order that he may inherit the samanodaka must be also 
a sakulya i. e., must belong to the kule or family. 

Ifthe werd Kula “be understood as meaning only the agnatic 
family thén the daughter's son's son would not belong to the same 
Kula, but Jimutavabana has not confined the expression to the 
agnatic family alone. The male descendants of the daughters of 
the family known as Zasdkws in the Mitzkshara have been in- 
cluded by him in the expreesion Kula (family) of the deceased. 

“ Such kinsman having sprung from his family though of differ- 
ent male descent as his own daughter's son or his father's daughter's 
gon dr having sprung from a different family as his maternal uncle 
or the like is heir" It, appears therefore that not-only those who 
bear the same gotra or family name, but also those who though 
they do not bear the family name are sprung from the same line, 
ie. cognatic kinsmen known as danddws have bean treated as be- 
longing to the same Kula. * 
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Jimutavahan has not stated who these *amsnodakas are. Sri- , 


krishna Tarkalankar has treated them as "emote Sakulyas " “or 
persons who are sprung irom the same, family, but whose right of 
inheritance is postponed to the near Sakolyas who confer a Sca 
amount of benefit on the deceased.” 

Raghunandan has not cet) the satnanodakas asa duis of 
heirs, but the three ‘classes of bandhus (under the. Mifakshafs) are 


stated by him to be entitled tothe inberitance. Most of them are” 


heirs being connected by parvana oblations. The reet must therefore 
come in as samanodakas (ay conferring spiritual benefit).° He hes 
mentioned the near Sakulyas. The samanodakas therefore must be 
taken to be thp remote Sakulyas. 

“Asthe authorof the Dayabhaga has not given us any inter- 
pretation of the term samanodake himself we shallée justified i in 
consulting other writers of the Bengal school who have followed in 
the footsteps of Jimu tavahana for an explanation of the tern. We 


. have seen that -Srikr ishna takes it to mean remote Sakulyas or per- 


sons who are sprung from the same family, but whose right of 
inheritance is postponed to the near Sakulyas who confer a larger 
amount of benefit on the deceased. Let us now see what Raghu- 
nandan says on the subject," We have the authority of Harlot for 
saying that the relation of samanodakas ends only where birth and 
family name are no longer known. Samanodakss are kinsmen who 
came in after the partakers of the divided oblagons. If the details 
regarding the descent of a given person from a Common ancestor 
are known or if it is known ina general manner that he is simply. 


-sprung froi the family he is refkoned asa samanodake.”... If our 


interpretation of the word samanodaka be, correct, it would follow 
that certain male decendants of thé daughters of the family are 
entitled to inheritance. It would follow, I moan that according to 
the Dayabhaga, the daughter's son's son and similar cognate kins- 
men are also heirs” . we. . “Only two conditions then are 
necessary to entitle a kinsman to be ranked as a samanodaka heir. 
He must present the water and be ‘Allied by the family. Both 
these oonditions are met with in the ` daughter's grandson. On what 
ground then can he be excluded from succession ? Even hy the 
principle of spiritus] benefit he ought to take his natural place as 
heir of his father's materna! grandfather.” e 

It was also argued on behalf of the petitioners that we should 
follow the Mitakshara in matters not expressly dealt with by the 
Dayabhaga and reliance was placed ona passage in the judgment 
of Mitra J. (sitting singly) in the casa of Akshay Chandra Bhatta- 
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ckarya v. Hari Das Gosetbami (1), where he observed that in casos ^ 
not contemplated by Jimutavahana or his followers the law should. 
be interpreted on rafiongl lines consistently with principles in 
similar cases, and the decisions of our Courts should not be based 
on a blind adheraace to "the prjnciple of spiritual efficacy, as it may 
lead to the. violation off other recognised principles consistent with 
natufal justice, and that in.all cases of absenca ‘of any expreas texta 


‘or precedents under the Dayabhaga law, Courts should have re- 


course to the theory of propinquity and natural love and affection 
as adoptéd by Vijnaneswara and tha commentators of- the more 
ancient and orthodox schools of Hindu Law. . 

It is also pointed out on behalf of the seign that. the 
Dayabhaga lays down that on failure of heira, the spiritual precep- 
tor or a fellows pupil succeeds ; and in default of them the king gets 
the property. Under the Bengal Tenancy Act in the case of an 
occupancy holding it goes to the zemindar who may be a Maho- 


_ medan or Christian ; and that it is difficult to see how it would be 


consistent with the doctrine of. spiritual benefit. that the estate should 
devolve upon a person belonging to a different religion than upon 
a daughter's son's son ‘ora grandfathers daughter's . son's son. : 

On the other band the respondents ray upon the view takeg by 
Banerj:g, J. in the case of Dino Nath Mok unto v. Ckundi Koch (1), 
ms, that “the scheme of the Dayabhaga is radically distinct from 
and to some extent,incompatible with the scheme of Mitakshara 
and the one cahnot well be made to supplement the other so far as 
the law of iaheritance is concerned. Nor can it be said that the 
Dayabhaga is silent upon this point seeing that although the Daya- 
bhaga may be silent so (ar as express enumeration goes, it is not 
silent so far as the indication bf general principle according to which 
heirship is to be determined is concerned ; that general principle 
being clearly the principle of spiritual benefit” and which is settled 
by authority. *. 

Now the question whether the daughter's són's son or the grand- 
father’s daughter's son's son can come in as an he ir, on failure of 
heirs, depends upon whether Raj Kumar Sarvadhikari has taken a 
correct view a3 to the meaning of the words Sakulya and Samano- 
daka upon which he bases the right of the daughter's son's son to 
succession on the principle of spiritual benefit under the Dayabhaga ; 
or whether the view that the Dayabhaga should be supplemented 
by the Mitakshara, in cases where there is no heir according to 
the principle of spiritual benefit, is correcL The question however 


ay (1908) L Li R 335 Cale. gar. NUS (3) (1887) 16 C. L. J. 14- ` 


“3 
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cannot be finally decided in the fresent proceedings which arise Cm, 


out of an application for probate, and when ‘the persons who would 1919. 
be entitled to get the property (on intestacy) qn failure of heirs viz Radheramen 
the Crown or zamindar (if the property is an, occupancy holding) mut 
&re no parties to the proceedings. — 


As already stated the opposite party is a perfect stranger to the 
family, whereas the petitioners claim some sort of relationthjp (how- e 
ever distant) with the fhmily of the deceased and if the yill is die 
proved the question stated above may have to be decided,in a title 
suit between the pe titioners and the person entitled „to She estate 
of the deceased on failure of heirs. 

Without deciding any ofthe said questions, we thirk that in the 
particular circumstances the petitioners have some interest in appear- 
ing and opposing the application for probate. "We accordingly set 
aside the order of the Court below and direct that the* application 
for probate be heard in the presence of He petitioners as carly as 
poe sible, 

The appeal is dismissed on the ground that no appeal lies, and 
the above order is made upon the application under section 115, of 
the Civil Procedure Code. We make no order as "i costs Let the 
records be sent down without delay. 


A. T, &. * 4 pheal dismissed : Rule made absolute. y 


PRIVY COUNCIL. 


PRESENT :— Vi scouni Haldane, Lord Buskmaster and Lord Dunedin. 


MA HNIT AND OTHERS ~ -— 
e * 9. Fes 
MAUNG PO PU. 1919. 
[Ow APPEAL FROM THE JUDICIAL COMMISSIONER'S COURT, May, 5. 33 


Uprrr BURMA] 


Sale—Dwiiss of sender and moin UV «f 1842), 
Sec. 55. z 
It Is the duty of the purchaser to tender 2 conveyance to the vendor for exe- 
cution as required by section 55 (1) (d) of the Transfer of Property Act, and 
until sach tender is made or waived the purchaser bas no right to obtain the ttie- 
deeds. n : 


t 


8* 
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' Appeal from a judgment and decree of the Additional Judge ef 
the Judicial Commissioner's Court, Upper Burma, dated the 8th 
"March, 1917, reversing a judgment and decree af the District Judge 
of Magwe, dated the s3rd September, 1913. 

The material facth are stated i in their Lordships’ judgment. 

Str: William Gatth, K.C. for the Appellants: Section 55 of the 


"Thtnafer Qf Property Act, imposes a duty on the purchaser to 


tender a conveyance to the vendor for execution, Until that is done 
“the purchaser has no right to obtain the title-deeds There is no 
eviderice here that such a tender was made by the purchaser or that 
the vendor waived such performabce. At any rate the purchaser 
cannot claim the title-deeds until he has paid tbe price, and the 
vendor would be justified in refusing to band over the deeds until 
payment <The giving of promissory note cannot by itself amount 
to payment. 

Sir Erie Richards ( J M. Parikh with him) for the Respondent : 
The promissory note is security for payment. On a true construction 
of the contract the appellant should have transferred the well. As he 
did not do so there was a continuous breach. Thus there was no 
consideration for the promissory note. There are concurrent find- 
ings of fact that the title deeds were refused. id 


Parikh followed. 
Garth was not heard in reply. 
The jodgnient of their, Lordships was delivered by 


Viscount Haldane :—On the soth October, 1909, U-Lu-Gale, 
the father of the appellants, who sue as his legal representatives, 
entered intp a written agreement to sell an oil well in Upper Burma 
to the respondent for Rs. 45,000, of which 10,000 were to be paid 
when the agreement was éxecuted, amd the balance of 3z,000 within 
45 days. The purchaser was to execute a deed of sale, and the 
vendor was also to execute andto fegister the deed. On the 4th 
December following the purchaser gave a promissory note for 35,000, 
the balance of rupees, with interest at one rupee per cent. per month, 
till payment, and the vendor signed & receipt acknowledging receipt 
of the price in full The purchaser later on, on the roth November, 
1910, signed another promissory note in favour of the appellants, 
the vendor having died just before, by which he promised to pay 


them Rs 1,00, with interest also at the rate of one rupee per cent. 


per month. This sum represented interest unpaid under the first 
promissory note. The raspondent, afterwards paid interest for fiye 
months to the appellants, and since then he bas paid nothing, 
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e The action out of which this afpeal arises was brought byte 
appellants against the respondent to recover tHe sums due under the 
tro promissory notes with interest," the total agnount claimed being 
Rs. 42,899/8. The question which now arises js whether, the ree 
pondent can decline to pay this, on the ground that he has been 
prevented from obtaining possession of the title deeds to the well, 
because U-Lu-Gale refused to hand them over until the Inopey due 
under the first note was paid. From the evidence and the findings 
of fact in the Courts below it appears that the purchaser did, while 
the money so due remained unpaid, try to get the tits deeds from 
the vendor, in order that he might effect a resale, The vendor ob- 
jected to hand them over, the purchase not having been completed. 
It does not appdar that the purchaser at any i 
veyance, which is the preliminary to registration. 

vendor was within his rights in thus refusing to hand over the title 
deeds, and gave judgment for the appellants. This judgment was 
reversed by the Judge who heard the appeal to the Court of the 
Judicial Commissioner of Upper Burma. He took the view that 
the promissory note of the 4th December, 1909, followed by the 
receipt already referred to, effected a novation, and put the 
purchaser in the same positfon as if hb had actually paid the full 
price. He was therefore entitled to claim the title deod&. He 


accordingly held that the contract had been broken by the vendor, : 


and that it was at an end, with the result that there» hed been failure 
of the consideration for which the promissory notes were given, 
and that they could not be enforged. 

With this conclusion their Lordships find themselves unable to 
agree. There was no defence to the action *for the amount due 
under the notes, unless the purchaser could establish a counter: 
claim to set aside the main eontract on fhe ground that the vendor 
had broken it by refusing to hand over the deeds. But the duty 
of the purchaser, having rekard to the analogy of what is laid down 
by section 55 of the Indian Transfer of Property Act, 188s, which 


is treated as defining what ought to be the practice in Upper Burma, 


was to tender a conveyance, and he would then, and not before 
such a tender was either made or waived, have the right to the deeds 
as the accompaniment of the transferred title. There is no evidence 
that the purchaser in this case ever tendered any conveyance or 
asked for a change in the register. Probably all he thought of was 
how, at a time when oil wells were fetching a higher price than they 
did later on, to get deeds which would show a possible purchaser 
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from himself that hg had an actual title to a well. Whether tht 

Judge of appeal was right in treating the receipt given on the 4th 
December, 1909, with the first promissory note in exchange for which 
it was signed, as having effected a novation, is a question which may 
require considerations But even if it were answered affirmatively, 
it is far from clear that the purchaser could have counter claimed 
against the vendor for recision, without being rgady to pay the amount 
due under*the note. It is, however, enough for the decision of this 
appeal to say that their Lordships agree with the Judge of first 
instanpe that there was no right to obtain the deeds without first 
tendering a conveyance. . ° 

Their Lordships do not attach importance to the suggestion that 
the appellants are not strictly shown to be the legal representatives 
ofthe vendor. Any difficulty in this respect could obviously be 
cured by amendment, and the learned counsel for the respondent 
have wisely abstained from pressing a point which could only add to 
the cost of this litigation. 

The only other observation which their Lordships desire to make 
is that there appears to have been much delay i in disposing of the 
appeal to the Court of the Judicial Commissioner. The judgment 
of the District Judge was given on the 23rd September, 1913. The 
case was not heard in the Court. of appeal until the 8th March, 
1917,"Mthough the appeal to that Court was presented on the a4th 
November, 1913. The diary of the Court of the Judicial Commis- 
sioner discloses a° series of postponements, some of which were due 
to the apparent inability of the Court to sit for the hearing of the 
case. Their Lordships think thatssd great a delay in disposing of 
the appeal should have beer avoided if possible. 

They will humbly advise His Majesty that the judgment of the 
Court ofthe Judicial Commissioner should be reversed, and that of 
the District Judge restored. The resbondent will pay the costs of 
this appeal, and of the appeal to the, Court of the Judicial Com- 
missioners. 

Edward Dalgade—Solicitor for the Appellants. 

T. L. Wilson er Co. —Solicitors for the Respondent. 

J. X. R Appeal allowed. 


* 
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* Present :— Visceunt Cave, Lord Phillimory, Sir John Edge and 


M 
s 


Mr. Amer AK. 


^ Ld 
SRI SRI SRI VIKRAMA DEO MAHARAJULUM,GARU, 
MAHARAJAH OF JEYPORE AyD ANOTHER 
v. e 
SRI SRI SRI VIKRAMA DEO GARU.“ "m . 


[CONSOLIDATED APPEALS FROM THE HiGH COURT OF 
JUDICATURE AT MADRAS. ] j : 


s . 
Impartible samindari——Maintenatcse—Curiom—Burden of proef. 

Apart from custom and from certain near relationships to the holder of an 
impartible zamindari the junior members of the family of the ramindar have no 
right to maintenance out of it, and there is no invariable custom by which any 
member of the family beyond the first generation from the lest holder can claim 
maintenance as of right. 

The burden of proving the custom is on the person who alleges it. 

Raja Rama Rao v. Raja of Pittapur (1) followed. 

Appeal and crossappeal from a judgment and decree of the 
High Court of Madras dated the aand December, 1914, which 
varied a judgment and decree of the Agent of the Governor of 
Vimagapatam, dated the aand December, rgog. l 

The material facts are sufficiently stated in their Lardshipe’ 
judgment. 

De Gruyther, K. C. (and Kenwerthy Brown) forthe Appellants : 

There is a custom in the family according to«which the members 


‘are not entitled as of right’ té maintenance, At any rate the suit 


was barred by limitation. The burden of proving a custom entitling 
the plaintiff to maintenance lies on. the ‘plaintiff. «The Courts 
below have wrongly laid on the defendants the burden of proving a 
custom disentitling the plaintiff to maintenance: Raja Rama Rao 
v. Raja of Pittapur (1) referred to. 

Dunne, X. C. (B. Dude with him) for the Respondent: Accord- 
ing to the custom of the family and the general principles of Hindu 
Law the plaintiff is entitled as of right to maintenance. There are 
concurrent findings as to the existence of auch & custom in the de- 
fendant's family. The plaintiffs claim was not barred by limitation 
at the date of the suit. e 


No reply called for. 
The judgment of their Lordships was delivered by 
(1) (1918) L. R. 45 I. A. 148 ; a8 C. L. Je 438. 


9I 


* 
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Viseount Cave :— This is an kppeal from a decree of the, High, 


Court of Madras, which affirmed, with a variation, the decree of 


the Agent to the GQvernor af Visagapatam, dated the aznd, 


* 


December, 4909. ° 


The suit was brought by the plaintiff, who is the cousin of the © 


first defendant the Maharajah of Jeypore, for maintenance out of 
fhe impaxible estate held by the defendant: In consequence of 
previous decisions of the Courts, the case took à course which makes 
it impossible finally to determine the matter to-day. 

The,plajnti£ in the action rested his case upon the contention 
that, according to the general Hindu law, he, as the son of a brother 
of the. late Maharajah, was entitled to maintenance out of the 
estate. The defendants in their statements, procéeded more or 
less upon the same basis, but alleged a special custom which 


deprived the plaintiff of that which was treated as being hig 


prima facie right. 
Upon that, issues were framed, the important issues being 


the third and fourth. The third issue was :—Whether, if the : 


plaintiff reverted to his natural family, by reason of his adoption 
into another family being invalid, the first defendant is bound to 
maintain him according to Hindu law out of the income of the 
Jeypore zamindari. The fourth issu® was:—''Whether accrd- 
ing to the custom among Uriya zamindars or the custom of the 
family, the first defendant is not liable to maintain the plaintiff 
out of the incoma of the Jeypore zam indari." 

Both Courts acting, as they considered, upon the existing 
authorities, answered the first issue in the affirmative and, upon 
the evidence, answered the second issue in the negative: and, 
accordingly, maintenance was, decreed to the plaintiff. 

Since those decisions were given this Board, in the case of 
Raja Rama Rao v. Raja of Pittagur (1) bas decided that, apart from 
custom and from certain near relationships to the holder the 
junior members of the family of & ram indat entitled to an impartible 
zamindari have no right to maintenance out of it, and that there 
is no invariable custom by which any member of the family beyond 
the first generation from the last holder can claim maintenance as 
of right. 

In view of that degision, it is plain that the issue which 
should have been tried was not that which in fact was tried 
but “Whether according to the custom among Uriya zamindars, 
or the custom of the family, the plaintiff is entitled to maintenance 

(131918) L- R. 45 LIA. 14t ; 38 C. Lg Je 435. 
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eout of the income of the zamindari* ; in. other words, the burden 

should have been put upon the plaintiff to prove the custom 
sentitling him to maintenance, and not upon the defendants to 
prove a custom negativing the ordinary law. ` ° ° 

That being so, it appears to their Lordships that, in order 
to do justice, the case must be sent back, dn order that the issue 
which their Lordships have defined should be tried, and sfccordingly 
the case should be remitted to the High Court in ofder that they 
may direct that issue to be tried, and may dispose of ‘the casesin 
accordance with the finding. e‘, 

Their “Lordships have considered whether the question of 
amount should also be remitted; but, upon the whole, they have 
come to the conclusion that if as the result of the issue now directed, 
the plaintiff is found entitled to maintenance, the amount fixed 
by the High Court should not be disturbed. 

Their Lordships will, accordingly, humbly advise His Majesty 
to remit the matter for the purpose mentioned. 

The costs incurred in the Courts below will follow the ultimate 

event of the proceedings. There will be no costs of this appeal» 

As regards the cross-appeal which was withdrawn on an under- 
taking to pay the costs, that undertaking will of course remain 
unaffected by the present ortler as to costs. 

T. L, Wilson & Co.-—Solicitors for the Appellant. s 

Douglas Grant—Solicitor for the S 
tE “BR; um Case resmitíod. 


APPELLATE CIVIL. 


Before Mr. Justice N, R. Chatterjea and Mr.. Justice Duval. 
MADHUSUDAN KOER 


v. 
BADRIDAS AND ANOTAER* 


Damages—/Assessweni of—Contract, breach ef. 


The plaintiff was & dealer in our and other goods at Rangpur and used to get 
his goods from the defendants’ firm at Allahabad. The plaintiff wrote a letter on 
* Appeal from Appellate Decree No. 937 of 19 against the decree ef S. C. 
Mullick Esg., D. udge of Rungpur, dated dated the 10th April, 1914, affirming 
that of Baba Debendra ath Banerjee, Subordinate Judge of Rungpur, dated the 
39th February. 1916. > 


* 
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the 21st July 1914 to the defendants to thé following affect ; “Within 5 oc 7 days in 
July I shall send an order for ‘one wagon of goods. Pese write Guede (contact) 
In respect thereof.” It was further stéted that tho plaintiff would send for 3 


wagons for delivery in August, 3 wagons in September, 2 wagoos in October and * 


a in November and that these wagons would be sent for (one at a time) at an 
interval of 15 days. ^ The plaintiff asked the defendants to quote rates. On the 
24th July the defendants septa reply quoting the rates from July to November. On 
fha agth July tho plaintiff sent a telegram ordering delivery of one wagon of goods 
on a former cogiract and that was eevee by tho* defendants. On the 26th 
July 1914, thp plaintiff wrote as follows: “The goods ordered for might have 
been sent by you. Please writs sweda for one wagon for the month of July in 
respect of flotr eic." Then followed the rates of the goods as quoted in the 
defendants! letter dated the 24th. July. The’ "letter then proceeded as follows: 
"Please write swoda for 4 wagons in respect thereof. On arrival of the goods 
ocdered, I shall send for 1 wagon of July weda. Further I shsfl make the swesa 
for the months of October and November pucca hereafter. Please send a reply 
to this letter." *On the sgth July, a letter dated the 38th July was despatched 
by the defendants to the plaintiff in which the samo rates as were quoted on the 
a4th July were given. On the agth July the defendants sent a telegram to the 
plaintiff in which they gure different rates from what were quoted in their letter 
dated s4th July. On the 3oth July the plaintiff ime to the rates mentioned 

inthételegram: . 

Held, that the letter dated the 24th July constituted complete contract, ' 

That the rate of damages was the differance between the price preralling at 
Rungpur on the day of delivery and the contract rate plus the. cost of afight 
and begs? 

Appeal by the Plaintiff 

Suit for dambges for breach of & contract. 

The material facte appear from the judgment. 

Babus Sarat Chunder Roy Chowdhury and Aishimdra Nath 
Sarkar for the Appellant |. 


Babus” Baidya Nath Dut} and — Kumar Ghose for the 


Respondents 


Tis pups dia Coss an as T 

This appeal arises out of a suit for damages for breach of a 

The plaintiff who is a dealer in flour and other goods at Rung- 
pur used to get his goods from the defendants’ firm at Allahabad. 

The questions which arise in this case are first. whether there 
was a complete contract between the parties ; and secondly, if so 
what is the principle on SEN the plaintiff should be entitled to 
damages. `° - 

The Courts below are of opinion that there was no complet 
eoniract. 


^ 


7? 
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e. Now, the question whether there was such a contract or-not, is 
to be decided upon a construction of certain letters which passed: 
Detween the parties. E 

Tho first letter is dated the arst July 1914 * written bythe plain- 
tiff to the defendant. In this letter the plaintiff stated as follows :—: 
“Within 5 or 7 daysin July I shalf send ag order for one wagon- 
of goods, Please write swoda in respect thereof.” It wes further ° 
stated that the plaintiff would send for s wagons for delivery in 
_ August, a wagons in September, 2 wagons in October end s im 
November and that these wagons would be sent for (one at g time) 
at an interval of 15 days. The plaintiff asked the defendants to 
quote rates. On the. a4th July, the defendants sent a reply in. 
which they gavè the present rates i. e, for July and they stated 
thatin August and September the rate would be increased by. 
.3 annas in the maund and in October and November the increase 
would be st the rate of 4 annas per maund over the July rate. 

it appears that on the aqth July the plaintiff had sent a telegram 
ordering deli very of one wagon of goods on a former contract and 
that was despatched by the defendants. On the a6th July 1914, 
the plaintiff wrote as follows :—'' The goods ordered for might have 
been sent by you; please write sseda for one wagon for the month 
of Tily in respect of flour *&c." Then followed the rates of the 


goods as quoted in the defendant's letter dated the 24th July. ‘Then . 


the letter then proceeds as íollows:-—''Please write ssedafor 4 
wagons in respect thereof. On arrival of the good8 ordered, I shall 
send for 1 wagon of July seevda. Further I shall make the swede 
for the months of October and November pucca hereafter. Please 
send a reply to this letter," This is the document upon which the 
suit is based, as completing the contract for delivery of one more 
wagon in July and two wagons in August and September. ° 
The translation given of*the letters which were in Hindi or 
Mahajani character is taken from the translation supplied to us on 
behalf of the appellant, and which is different from the translation 
made by the Court Translator of the Appellate Side. The transla- 
tion made by a senior Translator on the Original Side of this Court 
agrees with the translation made by the appellant,- We have also 
been supplied with copies of the original letters in the Benghli 
character. . 
The main point to.be considered in connection with the cons- 


truction of the letters is whether the words aevi fazura W| (seme, - 


Hkhengeji) refer to the writer of the letter or to the addresses, Le. do 
they mean “I will write sowda” or “you will plegse write sowda.” 
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- The Courts below have apparently taken the view that theye 
mean the former showing that-the , contract was not yet complete. 
But it appears from exPibit a that'in the last line of the letter, namely , 
fea watz farre athe Words “likhe nge ji" cannot possibly refer 
to the writer of the letker ; it must have reference to the person 
addressed namely the defendaft : and if that is so, the same mear 
"ing should be attached to the words appearing tn the earlier part of 
the.documemt vir ‘stf and Hew fmc«ow GH" We think that the 
words yeni farae Wt must mean that the defendant ae 
the Somda (corftract). 

. Then the learned District judge lays much cu onc din that i 


à jew dE E the document are used in the future tense and. 


that is also relied upon by the learned pleader for the respondent. 
Butthe future tense used isin connection with the contract for 
October and November for which, it is expresely stated in the letter, - 
contract would be made hereafter : and that is distinguished from 
the sewda (contract).for July and August with respect to which the 
plaintiff wrote to the defendant to "write Semda or contract.” That 
thissis the correct construction of the document, also appears from 
the fact.that the plaintiff made aremittanceof Rs. 850to the defen- 
dant firm.at Allahabad on-the rst. August and also sent Rs. 1,000 on 
the 5th August-and orders ware sent along with the remittance "giv- 
ing detilils of the -goods to be supplied under the terms of the 
contract .: l 

It appears that on the agth. July the defendants sent a telegram 
to the plaintiff in which they gave different rates from what were 
quoted in their letter dated 24th Jul " On the next day, ‘30th July, 
the plaintiff wrote a letter to the defendants -expressing surprise at 


' the different rates given in their telegram. It was further stated in 


that lette? that the plaintiff had accepted the proposal of the defen 


dants and sent orders for 6 wagons of géods of which the defendants 


MT 


had despatched only óne.. The letter,went on to say, "The rest 
i. e. 1 for July and:4 for Atigust and September still remains undes- 
patched. — Aftet entering into contract with you, 1 have sold tho 
goods here to my customers in advance at the old rate mentioned 


. in your letter. So you see I will be put to a very false position and 


incuf severe loes if I be driven to accept the rate mentioned in your - 
telegram. I hope you will be pleased to rectify your mistake and 
despatch the goods at the. former rate mentioed in your letter of 
1st Sravan sudi Sambeat 1971. 

Now, before the telegram of the agth July was sent from Allaha- 
bad, a letter dated 28th July had been despatched on the goth by- 
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the defendant to the plaintif in which the same ratos as were quoted 


on the s4th July, were given: up togthat time there was no 
repudiation of the original contract. It was only in the telegram 
so despatched that the defendants appes r tœ have resiled from the 
original cantract. ; 

The defendants did not return th e money until afer the, įnstè 
tution of the suit which was instituted on the r4th September, 1914. 
Even if there was no complete contract contained in exhibit sit 
seems to us that after the defendant had sent in hise quotagon and 
the plaintiff made the remittahce and gave the order, there. was 
acceptance of the offer which constitued a complete contract, z 
. The plainttif asked the Court to call upon the defendants to 
produce the letters ; and the Court made an order to that effect, But 
the defendants did not produce the letters. It does not appear. 
whether the defendants were actually served with notice to produce 
them. However that may be, the fact remains that in accordance 
with what was written in exhibit a, the plaintiff made the remit- 
tance and gave ordera for the goods to be supplied. . 

We are accordingly of opinion that there was a complete contract 
upon these: documents, 

The next question is as to*the damages. 

The plaintiff has stated his claim for damages in two schedules 
attached tothe plaint. In the first, he gave the difference between 
the market rate at Allahabad and the contract rate at Allahabad 
and in the second schedule he gave the market pate at Allahabad 
and the market rate at Rusggore and claimed the balance after 
allowing for costs of freight and bags. The learned Subordinate 
Judge was of opinion that the principle on which the damages were 
claimed wes erroneous because in “his opinion tho damage in the 


second schedule was too remete and should not be allowed. The T 


learned District Judge was also of opinion that the o plaintiff jn ^ 
claiming damages at the tate prevailing at Allahabad had claftned ' 
on an erroneous principle. He apparently overlooked the fact that 
in the second schedule the plaintif had also claimed the difference 
between the contract rate and the prevailing rate on iis d of 
delivery at Rungpore. 

Our attention has been ——— M" 
the learned Judge where he says ‘There is no reliable evidence to 
show at what rates the goods were available at Rungpur the place - 
of delivery.” Before taking up the question of damages, the learned 
Judge ip another portion of his judgmenbaays “In view of the find- 
ing recorded above, it is hardly necessary to decide whether the” ' 


*, 
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1919- goods from the defendants. -" 
Madhosadan It ia clear —— that he did not properly apply his mind to 
- Badridas, the question of damages and in the next place it appears from his 
— Judgment that he entirely overlooked the fact that the plaintiff bad 


* claimed damages at the Rungpore rate. We sdo not think that he 
meant to arrive gt any definite finding on the. evidence on the 
record which we understand is entirely one-sided. ' 


We think*that the rate of damages should be the difference 
betwoen the price prevailing at Rungpur on the day of delivery and 
the contract rate plus the cost of freight and bags. 

In these circumstances we think that the case should go back 
to the lower appellate Court in order that the question of damages 
may be gone into and the appeal disposed of M to law. 


Costs will abide the result. s 
å. T, M, Case remanded. 


FULL BENCH. 


Before Sir Lancelot Sanderson, Knight, Chief ‘Justice, Sir John 


Weodrofe, Knight, Judge, Sir Asutosh Mookerjes, Knight, Judge, 
Mr. ustice N. R. Chatterjse ands Mr. Justice Newbould. 


UTLAM CHANDRA DAW 

e - v. 

i » $e, 3T: RAJKRISHNA DALAL "AND ANOTHRE* 
Angus, 7. ap M 


Redemption, iik. fer— Transfer ef Property AcidIV of 1882), Sec. 99, sale in 
contravention ef, a/—regular sale—sale, what passed ai— Procedure 
fer setting aside sale—SWi to euferce a irust— Limitation Act (IX af. 1908). 
Sec. 10, Sch. I Arts. 180,1¢3— Evidenca Act (I of 1872), Soc. 114 Dim. ()— 

Prosumption — Locos to bid —Meri ga pee purchaser, if a iruzioe—HMorigape by 
conditional sale—Lease of mortgaged property to merigagor by merigugse— 
Relation af parties—Rent,--suit fo1—Suit mol for recewery of arrears of 
intereat on mort page—Civil Procedure Code (Act V~of 1908) O` 34 R. 14— 





* Full Bench Reference in Appeal from Appellate Decree No. 3396 of 1916, 
against the decree of H. P. Duval Esq., District! Judge of s4-Perganas, dated the 
14th June, 1916, modifying that gf Baba Profulla Krishna Ghose, Munsiff, and 
Court, at Basirhat, dated the 19th January, 1915. 


* 
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b Right rdum, d rna iit ey of lompen, le i Mes 
guesr, Uf can exercise right of 
* Per Curiam : Where a mortgagee has, in contraventioa of section 99 of the 
Transfer of Property Act, attached the mortgaged property and brought it to sale 
and purchased it himself, tho mortgagor or his transferee cannot -succeesfully 
maintain a sult-for redemption of the property,® without first ese 
aside : : l 
Pancham v. Kiskun (1) avor-rulod. m A 


A salo in contravention of section gọ of the aaa M AL M 
nullity: Askwiesk v. Behari Lai (s) followed. , 


'. 
* * € 


Per Meeherjes 7. : Such a isalo is an irregular sale liable to be avoided; 


merely ou proof that the terms of the section had been contravened. — 


to transfer the equity of redemption from the mortgagor to the mortgagee. : 

could be set aside at the instance of the judgmont-debtor on an ee 
section 244 of the Code of Civil Procedure of 1883. If such application was not 
made either before or aftec confirmation, the sale became fina] and conclusive, and 
under section 316 of the said Code of Civil Procedure, the title to the property 
sold.(that is, the equity of redemption) vested in the purchaser from the date of 
confirmation, so far as regards the parties to that sult and persons claiming 
through or under them. . 


An irregular sele must be formally vacated and cannot be ignored as a 


- nullity. 


PeYCurian | Amumlng. that by *eason of sals, the mortgagee became trustee 
of the equity of redemption for the mortgagor, a suit for redemption wowld not 
lie. . t ; 

Fer Sandersen C. F., lí the sult be treated as a suit to ehforce a trust, article 
120 and not article 148, schedule I of the Limitation Act would apply. 


Per Weodrefe F: Neither article m8 nor iconic st the Limitation Act 
would apply to socha suit, if maintainable. Article 148 refers toa sult for re- 
demption and not toa sult where equity of redemption has paseed oat of the 
mortgagor who secks to enforce a trust in his favour upon the taking of an account 
which is not that of an ordinary mortgage suit. . 


Per N. R. Chatterfoa F. : Section 10 of the Limitation a 
to such a suit. » *' 


Per Sanderson C. F.: The presumption under section 114 lilm& (e) of the 
Evidence Act, that a decree-bolder purchaser obtained permission to bid ts not 
to be drawn in the absence of any evidence and in view of the terms of section 99 
of the Transfer o£ Property Act. ~ l 


Fer Meoherjes and N. R. Chatterjoa Y. | The effect of a Aebuliat — 
by a mortgagor to a mortgages, after Its execution, was that of landlord and tenant 
and not that of mortgagee and mortgagor. The more fact that the lends were 
lot out to the mortgagor, would not alter the relation between the parties. 


- (1) (1910) 18 C. L. J. 574- 
(s) (1907) I. L. R. 35 Cale. 61, 6 C. L. J. 320. 
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ae A sult for recovery of rpat, although the sum: to be recovered is to be applied 

1919. In satisfaction of the interest duo on fhe mortgage, is nota sult for’ recovery of 
— arrears of interest on th€ mortgage. is d 

s. Per Masberjoo F.: Tho right to redeem Ís not a personal right s it is an interest 


Kajkrishoa. in the property mortgaged, so that when the equity of redemption has been sold 
away, the mortgagor can no longdt exer cis e his right of redemption. 

a At the timo when the Transfer of Property Act wes passed, the rule has bean 
rétognised by Courts that whecs a mortgagee had obtained a móney decree foc 
the mortgage debt and had, without the leave of the Court, taken the eqnity of 
*redemption in exócuton, be has, on equitable grounds, liable to be treated, not- 
withstanding hk" purchase, asa mortgagee holding the property in trust for the 

7 mortgagor., The legislature recognised the prevailing rule of equity in rection 99 

ofthe Transfer of Property Act, but modified Its application in two directions. 
—— In the first place, the “mortgagee was prohibited to purchase the equity of redemp- 
tion In execution of his own decree, - whether it was a money decree for the mort- 
gago debt ofor a claim related thereto or whether it was a decree foc a claim 
entirely unconnected therewith. In the second place, the prohibition was absolute, 
and the legislature did not contemplate a ae by the ee rane il 
the leave of the Court. : 
Sectlon 99 of the Transfer of Property áct has now been replaced by a lem 
comprehensive rule (O. 34 r. 14 of the Code of Civil Procedure). The disability 
of the mortgagee ts restricted to cases whero be purchases the equity of redemption 
at & salo boid in execution of a decree for the payment of money in satisfaction of 
a claim arising under the mortgage. The nbrtgagoe, if he hasa claim ‘against 
the mortgagor Independent of the mortgage, has the same right that other credi- 
tors have to realise it by the attachment and sale of the equity of redemption. 
In such a case, tho decres-holder must obtain leare to bid under O. 21 r. 72 of 
the Code of Ciril Procedure, and, when ho has obtained leave, be is in the, position 
of an independent purehaser: Mekabir v. Macuaghien (1) and Guage Pershad v. 
Semahir (3) referred to. ‘This differentiates” the case of an cipanon — 
& privato sale of the equity of redemption. 
i ' Appeal by the Defendant, 

E "nas Suit for redemption. . 

The mortgagors on the 6th April, 1891, mortgaged the property 

in-dispute by way of conditional sale," under which the mortgagee 

was to hold possession -and enjoy the usufruct of the property 
mortgaged by way of interest." On the same date the mortgagors 
executed a '#adwiiat in favour of the mortgages under which they 
were,-to hold the land mortgaged as tenants. ander the latter on 
payment of half the produce or Re. 50-as the value thereof, for the 
period of the mortgagb, that ass til the rath. April, 1898. It was - 


` 


neni E E L. R. 16 I. À. 107. TE 
(a) (1891) I. La Be 19 Calc 4° 7, 207 : R oO 
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thqreof Rs. 50) they would be’ liable ^to be — The morgagors — 

defaulted to pay the share of the — the mortgages there- 1919» 

upon brought a suit for rent and for — ‘He obtained - Uttam - 
Lal 


a decree for rent and the decree contained a direction that the 
defendants should be ejected if the: decreta] qmount was not paid — 
within 15 days. The payment was not fnade and the decree was. 

executed, and the defendants were ejected on the 4th July 1893. . 

The mortgagee subsequently took out execution of the decree for.. 

rent and purchased the equity of redemption on the 5th December, ., 

1892. The sale was confirmed on the 6th January, 1893, the sale’: 

certificate was granted to the pfirchaser on the 18th April, 1893. 

and possession was taken in 1895. On or dbout the a4th April, 

1902, one of the mortgagors who bad by inheritance taken the. 

shares of the otber two, professed to sell the equity of redemption 

to K for a sum of Rs. 8r. On the xc ih May, 1913, fhe sons of 

K, who had died meanwhile, conveyed the .equity of redemption to 

the plaintiffs for a sum of Rs. 350, the purchasers retained out of 

the copsideration money Rs. 170 and undertook to pay the dues of 

the mortgagee. On the soth November, 1913, the plaintiffs, on the 

strength of their purchase of the equity of redemption, instituted 

the present suit against the mortgagee for redemption and recovery 

of posdession. The Ceurts below decreed the suit, holding con 

currently that notwithstanding his purchase of the equity of redemp- 

tion, the mortgagee was liable to be redeemed by the mortgagors or 

their representatives in interest. The mortgagee’ defendant pre- 

ferred a second appeal. The appeal was heard in the first instance 

by Chitty and Walmsley JJ. whe held that the decision in Pancham - 

Lalv. Kiskun Perihad (1) was inconsistent with that of the Full 

Bench in Ashutosh v. Bekari Lal(s) and consequently „expressed gm 


. a doubt as to its correctness. They accordingly referred theematter 


to a Full Bench by an order of reference, which has been published 
in p. 31s of 28 C. L. J. . 

The matter was heard by & Full Bench (Sanderson, C. j. 
Woodroffe, Chitty, Fletcher and N. R. Chatterjea, JJ.) on- the aoth 
November, 1918, when the Court gave the following direction : 

“We direct that the record in execution case No. 1128 of 1892 
in the Court of the Munsiff of Basirhat be sent up to this Court with 
every despatch with a finding by the lower appellate Court as to 
whether the appellant obtained the permission of the Court to 
bid at the sale of the equity of fedemption , on the sth December, 


(1) (1910) 13 C. L. J+ 574 
(a) (1907) I. Le R. 35 Calc. 61 4 6 C, L. J. gad 
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iss or whether the mortgagor cons ented to the sale thereof to the 
APpesane TR 
| The District Judge. reportdi that the record of the executign 
Case was destroyed dn atcordance with the rules many years ago, 
but he held on the ppi nciple deducible from illustration (e) to sec- 
tion 114 of the Indian Evidence Act, namely, that the Court may 
presume, that judicial and official acts have been regularly perform- 
ed, t the . inference might legitimately be drawn that the mortgages 
pbtained,the permission of the Court to bid at the sale of the equity 
of redemgtiog on the sth December, 1892. The case was then 
placed before the present Full Bench*fo r final disposal. 
Babu Manmatha Nath Ray (with him Babu Surya Kumar Aich) 
for the Appellant: Submitted that Pascham: Lals case (1) isin 
conflict with the decision of the Privy Council in AAjaraj Mal v. 
Daim (2). "The former has not been rightly decided. The question 
of limitation was raised in a two-fold way in the Privy Council case 
(2). The words beginning with “now be avoided" in the and para- 
graph at p. 312 of I. L. R. 32 Calcutta i.e. KAtaraf Mal"; case (2) are 
to be read with the words beginning with “In any case the point 
taken etc." in the last three lines iu the and paragraph at p. 316. 
Their Lordships in the Privy Council decided the question irres- 
pective of the fact whether the claim afose under the mortgage or 
not and their Lordships held that the sales could not be impeácheq 
after the expiry of the time allowed by law on the ground of mere 
irregularities, Redemption was allowed only in those cases in which 
the mortgagors were not represented in the execution proceedings. 
The decision in Pasckam Lal's case (+) is in conflict with the full 
Bench case of Ashutosh Sikdar v. Behari Lal (3). The decision in 
Pancham Lal's Case (v) cannot be supported if the Full Bench case 
(3) is read along with the Privy Council case (3) No question of 
limitation arose in the Full Bench case (3). 
Referred to the judgment of Moohlerjee J. in the Full Bench 
case (3) and also to Dr. Ghose's Mortgagé, 4th Ed. p. 988. 
Thé:dictum i in Pancham Lal's case (1) is too wide. The ener: 
does not become a trustee. 
Distinguishes Xawmini_v. Ram Lochan (4), where the- decree 
and tho sale were impeached as fraudulent and oppressive. The sale 
was there held on the asth June 1866>and injunction was granted 
(x) 6910) 13 C. L. J. 574114 C. W. N. 57 
^ (a) (1904) L- R. 33 I. A. ag f 1. L. R. 33 Calc. $96. 
(5) (1907) 1: D. Re 35 Cale Gtp 8C. Ts J 310. F. B. ~ 
(4) (1870) 5 B. L. R. 459. * " 
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ted by Mr. Justice Norman on the asth Septenther 1867. It ia not 
clear from the report if the suit ws. within &me. This case was 
‘considered in the Privy Council case of Mahabir v. Macnaghten (1). 
It was held thatthe principle applied when there was no leave to 
bid; It was held in the Privy Council case that the mortgages bought 
not merely the equity pf redemption but also tHe mortgaged. property o 

Distinguished Martand v. Dkendo (2) Submitted thaf there” the 
mortgages availed himself of his position to obtain an undug advan 
tage. There the question was between the mortgagor and a pur- 
chaser of the properties. Referred to Mayan Pathuti v. Pakusan 


(3) which followed Martand v. Dhondo (3). Referred to —— Y. 


Commercial Bank (4). 


It is not quite accurate to say that a mortgagee is a trustee for the 


mortgagor : See Dr. Ghose'a Mortgage, 4th Ed. p. 199. * 
Referred to Dr. Ghose's. Mortgage 4th Ed. p. 314.: Sadads v. 


Deolya (5) ; Dharani v. Budhasaw (6); Lal Bahadur v. Abharas - 


Singh (7) and Sheo Narain v. Ram Jatan (8). 

As to the question whether there was leave to bid, relied. upon 
the presumption under the Indian Evidénce.Act, Sec. rr4 (ej that 
judicial acts have been regularly performed. The sale was held 
undemthe Civil Procedure Code—the sale certificate doea not use the 


, expression HP” but says" CARITAN C TA e fm" and the 


decree-holder could not bid without the permission of the Court... 

The sale was confirmed. No application was filed all this time 
to set aside the sale, neither party suggested that there was no 
leave to bid. The decree in exeqution-of which the sale :took place 
was in respect of claims not arising under the mortgage. ' 

Babs Sarat Chandra Ray Chowdhury. (with him Bade Satya 
Charan Sinks) for the Respondents :— . 

The underlying principle of the decision in Pascham Lal's 
case (9) is sound and although some observations in it may be too 
wide, that principle has beert followed in many casés. Tho principle 
is that a sale held in contravention of the provisions of section gy of 
the Transfer of Property Act is not a nullity but the mortgagee 
purchasing at such a sale does not acquire an irredeemable title, 
This is 2 necessary incident of the mortgage transaction. "A 


(1) (1889) L. R. 16 I. A. 107 ; I. L. R. 16 Cale. 688. * 

(2) (1897) I. L. R. 22 Bom. 624. (3) (1899) I. L, R. ss Mad. 347./. 

(4) (1899) I. L. R. 33 Wad. 377. (5) (1911) t4 Bom. L. R. 254. 

(6) (1907) I. L R. 30 Mad, 362. (7) (1915) I. Le R. 37 AIL 165 F. B, 
(8) (1917) a P. Le J. 587. . S ud i : 

(9) (19109) 12 C. L. J. 5334; 14C. W. N. 579. 
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e 
_. The mortgagee by “his contract acquires certain known and 
defined rights and comes undey certain well-known obligations and 
especially the? obligation of restoring the property on the payment 
of the debt. He cannot by any voluntary act of his own divest 
himself of his character as- mortgagee and the obligations incident 
to it, Of course he thay enforce his ‘rights as mortgagee by bringing 


.g tit for foreclosure or sale, But in such a suit ao account is to be 


taken and the other usual safeguards protecting the rights of the 


-mortgagor are » provided Now, if a mortgagee be allowed to bring 


to" safe and ‘purchase the mortgaged property in execution of a 
money decree fora claim arising out of the mortgage, the result 
would be that the mortgagee indirectly does that which he cannot 
do directly, os., that he shakes off his obligation as mortgagee and 
takes the «property without going throdgh a mortgage suit with the 
safeguards provided by it over mortgagor's interest. 

Hence before the "Transfer of Property Act was enacted a mort- 
gageo was not allowed as a rule to obtain a sale,of the equity of 
redemption in execution of a money decree obtained on a collateral 
security such as a bond or a covenaat:dJAwggebwity v. Skama- 
churn (1); Kamini v. Ramlockan (2) and /Veerwnjum v. Oopendro (3). 
This rule was subsequently embodied in section 99 of the Transfer 
of Property Act but in a wider form. Under the rule before the 
Transfer of Property Act, the money decree to come within the 
operation of the rule must be one on a collateral security, #. &, on 


-a claim arising out of tbe mortgage transaction itself whereas the 


section extends it to an attachmant.arising out of any claim of the 
mortgagee whether arising under the mortgage or not. 


With ail respect, this extension of the rule does not seem to bea 
happy "one as it is not based on any intelligible principle. The 
restricted rule was based on the «2wi/hAle incident of the mortgage 
transaction according to which the mortgagee can enforce his rights 
under the mortgage including all sorts ‘of claims in one exclusive 
way, os., the mortgage suit and he cannot indirectly enforce any 
claim under the mortgage by taking & money decree for it and 
thereby evading a mortgage suit. If he purchased in contravention 
of this rule, he still remains open to redemption. He cannot shake 
off his liability to be redeemed. 

As said before, this view of the law prevailed before the Transfer 
of Property Act and was affirmed in several cases and was also 


(1) (1876) I. L. R. Cale. 337. (2) (1870) 5 B. L: R. 450. 
(3) (1872) 10 B. L. R. 57. 
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approved of by the Judicial Committee in KAarafmed v. Diam (1). 
“Their Lordships throw no doubt ‘on the IM UR which has been 


actod on in many cases in Indie A. is ; li Oe safe. 


guards usual in a suit on the mortgage” o 2 


In the present case the money decree or,ratber the reni decree 
in execution of which the mortgages ‘has purchased is one arising 
out of the mortgage claim. The rent payable was in lieu of interest 
and therefore the rent decree is in substance & money: decree Tor 
the interest due on the mortgage money. . à 


Hence it follows that tbe purchase by the mortgagee may pot 
be a nullity but the title he takes is a redeemable one. This view 
also finds support from the observations of Mookerjee, J. in 
Askutosh v. Bekari Lal (a). To the same effect are also Martand 
v. Dhende (3): Erusappa v. Commercial Bank (4) and Muthuraman 
v. Kitapp a sami (5). 


The principle underlying those decisions is & very old and sound 
principle of equity. It was unhappily extended in section gg of 
the Transfer of Property Act, but the extension has been abandoned 
in the further amendment of the Act by which section 99 has been 
. replaced by Or. XXX.V, r. r4, Civil Procedure Code. However, 
that does not affect the present question. In the present case the 
mortgagee purchased in execution of a money decree on a claim 
arising under the mortgage. Tho mortgagor’s right of redemption 
is, therefore, not affected by such a purchase. 


No question of limitation arises because the right to redeem is 
governed by sixty years’ period, of li mitation. i 


Then as regards the question of leave, before the Transfer of 


Property Act came into force the mortgagee could obtain leave of 
the Court to purchase and such leave, if given, would give hima 
good title to the property fee from redemption, the reason being 
that the Court considering all the circumstances of the case gave 
him guch leave with due fegard to the protection of the interest of 
the mortgagor. The Court did for the mortgagor all that could be 
done for him in a mortgage suit, so that the objections about the 
mortgagee evading a mortgage suit do not arise. Since the passing 
of the Transfer of Property Act the Court cannot grant such leave 
as section 99 forbids such a sale. It isa mistake to think that the 


(1) (1904) L. R. 33 I. A. 33 ; I. L. R. 33 Calc. 296 (316). 

(2) (1907) I. L. R. 35 Cake. 61; 6 C. L. J. 320 F. B. 

(3) (1897) I. L. R. 22 Bom. 624. (4) (1899) I. L. R4 33 Mad. 377. 
(s) (1899) I. L. R. 133 Mad. 372, . 
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leave obtained by the decree-holder to bid is such a leave as referred. 


to above. ‘The leavé must be given gua mortgagee which of course 
after the Transfer of Property Acf cannot be given. 


Babu Masnmathagath Roy in reply. 


C, À.* V. 


The following judgments were delivered : 


« Sanderson, C. J.—The question referred. to the Full Bench 
is Where, a mortgagee has, in contravention of section 99 of the 
Transfer „of Property Act attached the mortgaged property and 
brought it to sale and purchased it himself, can the mortgagor or 
his transferee without first getting tht sale set aside, successfully 
maintain a suit for redemption of the property.” 


. The plaintiff sued for redemption of what was described by the 
learned District Judge as a usufructuary mortgage bond in respect 
of 18 bighas of land executed in favour of Uttam Chandra Daw 
(defendant No..1) by Sayemi Bibi, Takim Gazi and Tobraz (or 
Tamraj) Sardar on 6th April 1891. Possession was given to 
defendant U. C. Daw under the bond, but on the same day the 
mortgagors executed a Kabuliat in favour of the above-mentioned 
defendant whereby they attorned as tenants to him. Subsequently 


the mortgagors, as tenants, made default in payment of rent and, 


the above-mentioned defendants sued Sayemi, Takim and Tobraz 


and obtained a decree. During the course of the hearing before . 


the Full Bench a discussion arose as to the nature of the suit and 


the decree. The léamed vakeel for the plaintiffs has supplied us . 


with a translation of the decree. It is headed’ “ Rent decree” and 
after reciting that the defendants had been given possession upon a 


stipulation to give half of the crops grown on the lands and half of 


the fruits of the trees oh the land in lieu of interest and reciting 
that the tĦree defendants had not given the plaintiff the share of the 
Aman paddy and that the plaintiff had*brought the suit for Rs. 97 
3 as. 4 gondas being tbe value at the, råte of R4. 36 per Bis of 
2'Bis 14 Aris, plaintiff's half share of 5 Bis'8 Aris the entire produce 
of ra bighas of land at the rate of g.Aris per bigha, it was thereby 
ordered and decreed that the suit be decreed upon contest, that the 
plaintiff do recover from the defendants Rs. 98-14-15 as per account 
there?n set out: the decree directed that the defendants should 
pay the above amount tp the plaintiff within 15 days from the 18th 
May 1892, failing which the defendants would be ejected from the 
land. The decree was dated the a5th May 189a. In execution 
of tbis decree the abovementioned defendant U: C. Daw, purchased 
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the equity of redemption on the 5th December 1892: the salo was one 
confirmed in January 1893, the : certificate*was granted i in April _ gry: 
1893 and the defendant took posses ion in 1895, Uttam) 
" Sayemi, Takim and Tobraz, died and any ‘interest they had was v. 


inherited by Tobraz’s' widow, who was also the ” daughter of Sayemi.. — 
Tobrazs widow òn the asth April 19os sold what purported to be Sedi io 
the equity of redemption in respect of the moftgaged land to K. N. f 
Bhattacharfi, the fathereaf the defendants Nos. 5 and 6." * After’ the: 
death of K. N. Bhattacharji, viz., on 16th May 1913 the defendants 
Nos. sand 6 sold their interest in the land to the plaintif. On 
tho 20th. November 19:3 the.plaintiffg brought this suit io" which. 
v au M dr M 
U.C. Daw . 
This case was before the Full Bench on a previous Gaio and 
it was then considered material to have a finding upon tke questions: 
(1) whether the appellant (Le, the defendant U. C. Daw) obtained 
the permission of the Court to bid at the sale of the equity of re- 
demption on the 5th December 1892 and (a) whether the mortgagors 
consented to the sale thereof to the appellant, on the ground that - 
if the mortgagee had obtained leave to bid he would be in thé same 
position as an independent purchaser. If such leave had been. 
obtaiged or if the mortgagors, had consented to the gale, the quee- 
tion submitted to the Full Bench would not arise. “Accordingly the, 
Fall Bench directed ‘thar the record of the Execution case No. 1138 
of 1893 in the Court of the  Munsiff at Basishat should be' sent to: 
this Court with a finding by the lower appellate : ‘Court on -the 
above mentioned two questions r 
It appears that the record of’ the execution case was destroyed - 
in accordance with the rules many years ago. , ` > 
The learned District Judge held that there was no aina, 
relating to the first point buf came to the conclusion that it would : 
be dn irregularity for the Court to allow the decree-holder to bid at : 
the sale without taking the express permission of the Court and that 
therefore as he did bid at the sale it should be presumed that he - 
had the permission of the Court to do so. and he relied upon the . 
provisions contained in section 114 of the. Evidence Act and illustra- ! 
tion (e. As to the and question the learned Judge found that there . 
was no evidence relating thereto and that in view of his — EE 
the second question was not material. 2d ° 
On the further hearing of this case by the Full Bench it was 
contended on behalf of the plaintiffs that the presumption that the- 


decree-holder obtained permission to bid should not be drawn ; 
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first because it was contrary to the provision of section 99 of the 
Transfer of Property Nef 18823 (which was in force at the time of the 
sale) for the decree4holder, wh was the mortgagee to bring the 


property to sale otherwise, than by instituting a suit under section 67 


and (and) that even if leave to bid at the sale were given by the 
Court, it would have been beyond the jurisdiction of the Court to 

e give such leave in view of the Pure of.section 99 of the Transfer 
of Property. Act, dE . 

Having ‘regard to the terms of this section and in view of the 
absence of any evidence on the question, in my judgment it would 
not be ‘right fo draw the inference that leave was given to the 
defendant U. C. Daw to bid at the sale of the equity of redemption. 

Having regard to the Full Bench decision in A. Qhdarv. Bekari 
Lal Kirtamia (y) it must be taken that the sale of the equity of 
redemption jn contravention of the terms of section 99 of the Transfer 
of Property Act was nota nullity,. but an irregular and voidable 
sale, liable to be avoided on proof that the terms of that section had 
been contravened. It was contended however on behalf of the 
defendant U. C. Daw that the terms of this section had not been 
contravened, because the Defendant had not brought the property 
.to sale in his capacity of mortgagee, but in his capacity.of landlord, 
and that the amount decreed in his suit, was due to him as landlord 
from the plaintiffs as tenants under the Kabuliat. g 

It was admitted that if the defendant U. C. Daw had purchased 
the equity of redepption in the capacity of landlord in execution 
of a decree for a claim, irrespective of the mortgage, he would be 
in the same positioh as a third party, and the mortgagors must set 
aside the sale beíore they could ‘sue for redemption : but it was 
contended on behalf ofthe plaintiffs that although the decree might, 
in form, „be a decree for Arrears of rent, it was in substance a 


. decree for interest due under the mortgage. The decree is des- 


cribed as a “Rent decree,” the amount decreed is the value of a 
certain quantity of paddy and costs and*there is a direction in the 
decree that if the defendants failed to pay the amount within the 
time specified in the decree the defendants were to be ejected from 
the land. On these facts it appears to me that the appellant did 
not bring the equity of redemption to sale in his capacity of 
mortgagee, but in his capacity of landlord, and if that be 
the correct view, that» is sufficient for the disposal of this case 
ami the appeal should be allowed. I hesitate however to 
base my judgment solely on this ground, for although the lower 


(1) (1907) 1. L. R- 5 Cale. 61 6 C. Ln J. 390. : 
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Appellate Conrt found that the suit was for, sent, the point pow 
relied upon by the plaintiffs in thisVuit, ois., that although in form 
` Tt was a suit for rent, it was in substance | and reality a claim for 
arrears of interest under the mortgage, does not teem to have been 
considered. > ` 


And the learned Jydges who referred the*matter' to the Full , 


Bench seem to have amumed that the appellant brought the equity 


of redemption to sale in his capacity of mortgagee and in execution. 


of a decree for the satisfaction of a claim arising under the mort 
gage. In view of this and .as we have not a translafion‘of the 


_ Material documents. ofs., the mortgage bond, and the Eabuliat, 


before us, I think it is necessary to consider the case on the gssump- 
tion made by the learned Judges who referred the matter to the 
Full Bench. . 

The learned vakeel for the plaintiff contended Ars? that under 
the sale of sth December, 1892, the equity of redemption did not 
pass to U. C. Daw and that the money paid by him at the sale 
should be trested as nothing more than & further advance by him 
on the security of the mortgage. ` : 

Secondly, that if the equity of redemption did pass by the sale 
to U? C. Daw, he held itas trustee for the mortgagors and their 
assignee, the. plaintiffs who are entitled to redeem on payment of 
the mortgage-debt plus the money paid by the mortgagee at the 
sale and any money which may have been properly expended by 
the mortgagee, while in’ possession, for the protection and preserva- 
tion of the mortgaged property. , 

in view of the decision of the Full Bench of this Court in 
Askutesk Sikdar v. Behari Lal Kírtania (1), to which I bava already 
referred, in my judgment the first point is untenable. It fnust now 
be held that the sale of §th December, 1802, was not void, but 
merely voidable. No have been taken to set aside the sale 
in accordance with the —— procedure and the time for so 
doing has long since passed. - Consequently the equity of redemp- 
tion purchased by the appellant U. C. Daw at the sale passed to 
him and no title to the equity of redemption passed either by the 
conveyance of 25th April r902 to K. M. Bhattacharjee or UY the 
conveyance of 16th May 1:913 to the plaintiffs, It should be noted 
that the learned vakeel for the plaintiffs said that he regarded his 
second point as the better of the two and itsis:jobvious that the first 
is inconsistent with the second, which — based upon the allegation 


(1) (1907) 1. L, R. 35 Calc. 6r ; 6 C. L. J. 320. 
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that the mortgagee — equi of redemption asa trustee for 
the mortgagors. ; 
With regard to thé second point, assuming for the moment (buf 
without d&ciding) that by reason of the sale of sth December 1892 
the appellant U. C. Diw becgme trustes of the equity of redemp- 
, tion for the mortgagers, it appears to me clear that this suit would 
"nob Ke. "The suit is based upon the ground. that the plaintiffs are 
' the owners of the equity of redemption and are therefore entitled 
fo redeem the mortgaged property. Whereas this argument is 
based upon the assumption that the property in the equity of re- 


demption passed by the sale to the appellant U. C. Daw. If that 


be so the the plaintiffs had no interest in the property except as 
“ cestu? que trust” and they could not sue for redemption. This 
is further made clear by the accounts which upon the basis of this 
argument would have to be taken as between trustee and cestui 
que trust, accounts which would be different from those taken ina 
suit for redemption. 

-~ Upon the above mentioned assumption the suit is really one to 
enforce a trust, and if it were treated as such it would be out of 
time, for article 148 of the Limitation Act of rg908 would not apply 
but article r20 would apply. The sale,was in December 1893 and 
the suit was not brought until the aoth N ovember 1913, viz. after a 
lapse of nearly 21 years. 

' These considergtions show, in my judgment that the question 
referred to the Full Bench should be answered in the negative. 

This conclusiof does not, in my. judgment, conflict with the 
principle laid down in the ‘dictum of Lord Davey in KAEarajwmaj v. 
Daim (1) viz, “ Their,Lordships throw no doubt on the principle, 


-which hag been acted on in many cases in India, that a mortgages 


cannot, by obtaining a money decree for the mortgage debt, and, 
taking the equity of redemption in execution, relieve himself of his 
obligations as mortgagee, or deprive tht emortgagor of his right to 
redeem on accounts taken and with the other safe-guards usual in 
a suit on the mortgage.” The mortgagors right in this respect is 
provided for in section 99 of the Transfer of Property Act, 1883, 
but jnasmuch as it has been decided by the Full Bench of this 
Court (2) that a sale, though held in contravention of section 99, is 
not a nullity but is an itregular and voidable sale, liable to be set 
aside merely on proof that the terms of the section have been con- 
travened, it follows that under the circumstances mentioned in the : 


(1) (1904) I. L. R. 33 Calc. 1396 (316) ; 1 C. L, J. 584. 
(2) (1910) 1a C. L. J. 574 (577). 
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qnestion referred to the Full Beffch, the ” mortgagor in order to 
establish and enforce bis right of emptio? and to have accourits 
taken as between mortgagor and mortgagee must get the sale sat 
aside in accordance with the procedure and within the time pree- 
cribed, before he can sue for redemption. E 


Try 


In my judgment the question referrtd to the Full Bench should — C F. 


be answered in the negative, the appeal should be’ allowed and tho ° 


suit should be dismissed with costs both in this Court including 
the reference) and in the Courts below. ° " 
Woodroffe, J.:—As I said in Pascham Lal v, Kighun Per- 


‘shad (1) the question which has* been debated before us is open to 


argument but as this Bench 1» of opinion that a suit to redeem will 
not lie where there has been a sale and purchase by the mortgagee 
which has not been set aside I accept that view. Whether a suit 
in such a case to have it declared tbat the mortgagee purchaser is 
a trustee for the morigagor will lie need not be decided because 


‘this is not such a case, and if it were, it would be barred for the suit 


is brought a1 years alter the sale. In my opinion neither article 


.148 nor section ro of the’ Limitation Act would apply, to such a suit 


if maintainable. As the terms of article 148 show, it refers to a 
suit for redemption and not toa suit where the equity of redemp- 
tion haw passed out of the plaintiff who seeks to enforce a trust in 
his favour upon the taking of an account which is not that of 1 an 
ordinary mortgage suit. 

Mooker]es. J. —The subject matter of this lifigation is a tract 
of land 18 Bighas in area, held in Mourashi Mokrugi jote right by 
one Zahid Gazı under Jnanendranath Ray Chaudhuri and others. 
On the death of Zah-d Gazi, the tenancy was inherited by three 
persons, who on the 6th April, 1891, mortgaged it by way of condi- 
tional sale to secure & loan of Rs. 170 taken from Uttam Chandra 
Daw, the first defendant in this suit (now appellant before us). 
Under the terms of the mortgage-instrument, the mortgagee became 
entitled to possession of the premises, and was to enjoy the profits 
in lieu of the interest which was fixed at the rate of Rs. 37-8 per 
cent per annum, The mortgage money was made repayable on the 
rath April, 18y8. On the date of execution of the mortgage, the 
mortgagors took & lease of the lands irom the mortgagee. The lese 
recited that the mortgagee had taken possession and had agreed to 
let out the lands to the mortgagors, for the period of the mortgage, 
that is till the rath April, 1898. The tenants were to cultivate the 
lands, take half the produce themselves and — the other half 

(1) (1919) 1s C. Ls J. 374 Copy) . id 
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«to ‘the lessors or Re. so asthe value thereof. The lease further 


contained a provisfom that if the tenants failed to deliver the pro- 
_ duce or pay the gmoney valy% thereof in due time, the lessor would 
. be at liberty to eject them from the lands. On the 28th Januaty, 
1893, the lessor sued the lessees for value of crops due, and for 
. ejectment if-the sum decreed should not be paid within the time 
prescribed by the Court. The records of that suit have been des- 
trbyed, but as the decree made therein is described on the face of 
it as " Rent decree,” there can be no doubt that the suit was treated 


" a» one for rent. The suit was decreed on the 18th May, 189a for: 


a sutn of Rs. 98-14-9 and the decree contained a direction that the 
judgment-debtors should be ejected, if the amount adjudged due 
was not paid up within fifteen days. The sum was not paid, with 
the result that the decree was executed and the leasees were ejected 
on the 4th. July, 1892. The tenancy thus came to an end. The 


'decree-holders subsequently took out execution of the decree for 


realisation of the money. due. Onthe sth December 1892, the 
right, title and interest of the judgment-debtors in the jote (that is, 
the equity of redemption) was sold by auction and was purchased 
by the decree-holder himself ; the sale was duly confirmed on the 
6th January, 1893 and the sale certificate was granted to the pur- 
chaser on the 18th April, 1893 ; the equity of redemption thus 
became united with the interest of the mortgagee. On or about 
the a4th April, 1902, however, one of the mortgagors who had by 
inheritance taken the shares of the other two, professed to sell the 
equity of redemption to one Kshitinath Bhattacharyya for a sum of 
Rs. 81. On th& 16th May, 1913, the sons of Kshitinath Bhatta- 


‘charyya, who had died meanwhife, conveyed the equity of redemp- 


tion to the plaintiffs for a sum of Rs. 350; the purchasers retained 
out of the consideration money Rs. 170 and undertook to pay the 
dues of the mortgagee. On the 2oth November, 1913, the plaintiffs, 
on the strength of their purchase of the equity of redemption, insti- 
tuted the present suit against the smortgages for redemption and 
recovery of possession. The mortgagee resisted the claim on the 
ground that asthe equity of redemption had vested in him on the 
sth December, 1892, the plaintiffs had acquired no title thereto by 
their purchase and were consequently not competent to redeem the 
property. The Courts below have concurrently negatived this defence 
and have held, om the authority of Pac Mas Lal v. Kiskun 
' Pershad (1) that notwithstanding his purchase of the equity of re- 
demption, the mortgages was liable to be redeemed by the mort- 


(1) (1910) 13 C. L. J. 5245 14 C W. N. 579 
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gagors or their representatives in interest. The mortgagee defendant | 


has appealed to this Court. The appeal was heafd in the fint in- 
stoce by Chitty and Walmsley JJ, who held ,that the decision in 


Panckam Lalv. Kiskun Pershad (x), was imconsjstent with that of 


the Full Bench in Ashutosh v. Behari Lal (2) and consequently ex- 
pressed a doubt as to its correctness They accordingly referred the 
following question to a Full Bench for decision. 


“ Where a mortgagee has, in contravention of Sec 99 “of the 


Transfer of Property Act, attached the mortgaged property and | 


brought it to sale and purchased it himself, can the „mortgagor or 
his transferee, without first getting the sale set aside, successfully 
maintain his suit for redemption of the property." 


The matter was heard by a Full. Bench (Sanderson C. Jy 
Woodroffe J., Chitty J., Fletcher J. and Chatterjea J.), on the aoth 
November, 1918 when the Court gave the following direction :— 


“We direct that the record in execution case No. 1128 of 1898 
in the Court of the Munsiff of Bashirhat be sent up to this Court 
with every despatch with a finding by the lower appellate Court 
as to whether the appellant obtained the permission of the Court 
to bid at the sale of the equity of redemption on the sth December 
189z*0r whether the mortgagor consented to the sele thereof to the 
appellant.” 

_ The District Judge has reported that the record of the execution 
case was destroyed in accordance with the rules many years ago, 
but he bas held that on the principle deducible from illustration (¢) 
to section 114 of the Indian Eyidence Act, ms., fhat the Court may 
presume that judicial and official acts bave been regularly per- 
formed, the inference may legitimately be drewn that the mortgagee 
obtained the permission of the Court to bid at thé sale of the 
equity of redemption on tbe sth December, 1893. The case has 
now been placed before the present Full Bench for final disposal. 

There haf been constdérable discussion at the Bar upon the 
question, whether the District Judge has correctly applied the 
presumption mentioned in section 114 of the Indian Evidence Act, 
On the one hand, we have been preased to hold that, after the lapse 
of such a long period, the presumption may well be raised that the 
mortgages decree holder obtained the requisite permission ag was 
contemplated in section 294 of the Code of 1882 which has now been 
replaced by Order at Rule 7a Civil Procedure Code 1908 ; this is 
l (1) (1910) 13 C. L. J. 574; 14 C. W. N. 579. 

(2) (1997) I. L. R. 3& Calc. 615; 6 C. L. J. 339. 
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supported by the observation of "Scott C. J. in Schadw v. Deolya (1). 
We have been asked’ on the éther hand to hold that as the pur- 
chase by the mortgagee was imdirect contravention of section 99 of 
the Transfer of Pxoperty Act. it is highly improbable that the 
decree-holder could have ventured to ask for the leave of the Court. 
I am inclined to take the view that leave was not obtained, but, in 
my .opigion, it is hot necessary to determine definiely whether 
leave was or was not granted, because the rights of the parties are 
not affected by the, answer which may be given. 

It is indisgutable that the sale in this case was held in contravene 
tion of section 99 of th e Transfer of Property Act which was in force | 
at the time and provided as follows :— 

‘Where a mortgagee in execution of a decree for the satisfaction 
of any claim, whether arising under the mortgage or not, attaches 
the mortgaged property, he shall not be entitled to bring such pro- 
perty to sale, otherwise tban by instituting a suit under section 67, 
and he may institute such suit notwithstanding anything contained 
in the Code of Civil Pro cedure (1882) section 43.” 

„The sale was nota nullity, but an irregular sale liable to be 
avoided, merely on proof that the terms of the secuon had been 
contravened: Ashutosh v. Bekari Lal (a). It unquestionably 
operated to transfer the equity of redemption from the mortgagors 
to the mortgagee, but it might have been set aside at the instance 
of the judgment-debtors on an application under section 244 of the 
Civil Procedure Cede, .18%2. Such application was not made either 
before or after confirmation. The sale therefore became final and 
conclusive, and under section 316, Civil Procedure Code the title to 
the property sold (that is, the equity of redemption) vested in the 
purchaser from the date of confirmation, so far as regards the parties 
to that suit and persons claiming through or under them. The 
period of limitation for cancellation of tbe sale by an appropriate 
proceeding has long since expired, and*as no fraud is proved, no 
question of extension of time can arise. Prima facie, then, the 
mortgagors lost the equity of redemption on the 6th January, 1893, 
and the conveyances of the 24th April, 1902 and 16th May t913 
passed no title to the successive trans ferees, ln this view, the 
plaintiffs are not entitled to redeem the moerigsge property. The 
right of redemption, no doubt, exists {rom the moment when the 
mortgage is made and the security is redeemable on payment of the 
debt during the subsistence of the mortgage. But the right to 


redeem is not a personal Ps ; itis an interest in th: property 
B (1911) iq Bom L.R.s 
(a) (190p) I. L. R. 35 Cale, 61 ; 6 C. L. J. 32. 
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mortgaged, so that when the equity of redemption has been sold 
away, the mortgagor can no longer exercise higright of redemption. 
"This view has been adopted:in Dharanthkoia,v. Bwdkagasw (1) ; 
Sakady v. Deolya (1); Lal Bahadwr x. Ajharan, Singh (3) and 
Pandit Seonarain v. Ramjatan (4). Th ése decisions are based on the 


now familiar doctrine,that an irregular sale must be formally vacated * Meokerjor, * 


and cannot be ignored as a nullity. This was enunatated in the 
clearest possible terms by the Judicial Committee in Makkarjun v, 
Narahari (5), where they reverted the judgment of the majority in 
Erava v. Sidramappa (6). In that case, a mortgagor sued to re- 
deem, alihough tbe equity of redemption had been sold away in 
execution at the instance of a judgment creditor and had been 
purchased by the mortgagee. Lord Hobhouse explained that the 
sale was irregular, because held in contravention of the requirements 
of the Civil Procedure Code as to service of notice upon the re 
presentatives of the deceased Judgment-dentor: but it was essential. 
that the sale should first be set aside, as it was a sale held >y a Court 
with Jurisdiction. There is consequently no escape from the posi- 
tion that at the date of institution of this suit, the plaintiffs had 


acquired no title whatever to the equity of redemption and were not 
entitled to redeem. 


A desperate attempt, however, has been made on behalf of the 
plaintiffs to take the case out of the operation ofeths principle just 
explained. It has been argued that the sale of the equity of redemp- 
tion was held in execution of. a decree for the satisfaction of a claim 
arising under the mortgage, that the mortgagee, purchaser ata sale 
held in these circumstances, took the propertyein trust fqr the mort- 
gagor, and that he might accordingly :be called upon at aay time 
within 60 years (under article 148 of the Limitation Act) to submit 
to redemption. There is ng solid ‘foundation for this contention. 
The argument is based onetNe assertion that the sale took place in 
execution of.a decree for the satisfaction of a claim arising under the 
mortgage. But, as has been 'already explained, the suit was for 
recovery of rent although the sum recovered was to -be applied in 
satisfaction of interest, due on the mortgage, and it would be ean 
abuse of language to maintain that the suit was for recovery of 
„arrears of interest on the mortgage. Two instructive cases on this 


(1) (1907):1. L. R. 30 Mad. 362. (2) (1911) 14 Bom. L. R. 254. 
(2311915) I. L.:R. 37 All. 165 F B. (4) (1917) 1 Pat. L. J. 587. 
(5) (1900) I. L. R. 25 Bom. 337 ; L. R. 39 L A. 216. 

(6) (1895) I. Ls R. 31 Bom, 434 F. B. 
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point are furnished by the decisiong in Amon (1), and Chimman Lal” 


V- Bahadur Singh (a In the , first Of these cases, a mortgage 


and a lease, were, as in ‘the «case before us, executed simultaneously. « 
Sir John Edge, C. L observed that the graot of such a lease 


by the mortgagee to his mortgagor had been invariably treated as a 
fransactiog in the nature of a lease and as putting the parties 
in exactly the same position as that in which they would have 
stpod, if, instead of having been mortgagor and mortgagee they 
were the sgmipdar and any other person taking a lease of 
the land. In the second case, precisely the same view was 
adopted, and it was ruled that the effect of the Kabuliat was to 
establish between the pirties the relatio nship of landlord and tenant 
with the result that a suit on the Kabuliat would lie only ina 
revenue Couft. A similar view was taken in KAwda’ Bakhsh v. 
Alimunissa (3), and the earlier decisions in Altaf Ali v. Lalfa 
Prasad (4) and /mdad.v. Badri (5) must be deemed to have been 
decided on their special facts. In the'ca se before us, the suit was 
apparently described as a suit for rent; this inference may safely be 
drawn from the description of the decree, as also from the entries 
in the Register of Suits, The decree was made obviously under 
section 66 of the Bengal Tenancy Act (which prescribes a period 
of grace for fifteen days) and ejectment was obtained under sec- 
tion 8g. I feel no doubt that the sale cannot be deemed to have 
been held in execution of a decree for enforcement of a elaim under 
the mortgage. This conclusion completely sweeps away the founda- 
tion for the argument of the plaintiffs respondents 
But even if we assume that the sale was held in execution of a 
decree arisipg out of a claim on the mortgage, the case for the plain- 
tiffs is beset with difficultibs Their contention is that although 
the equity of redemption has been sold away, and it is no longer 
possible for the mortgagors to obtain a retransfer thereof by avoid- 
ance of the sale, they are still entitledetq recover the property from 
the mortgagee on payment of the mortgage money and the purchase 
money at the execution sale, In support of this argument they have 
invoked the aid of a priaciple of equity enunciated by Lord Davey 
in KAtarajmal v. Daim (6) in the following terms! 
t A mortgagee cannot, by obtaining a money decree for the mort- 
gage debt and taking the equity of redemption in execution, relieve 
himself of his obligations as mortgagee, or deprive the mortgagor of 


(à) (1897) I. L. R. 33 All. 341 note. , (a) (1901) I. L. R. 33 Al. 338. 
(3) (1 o4, I. L. R. 27 All. xr. 0o) (1897) I. Le R. t9 All. 496. 


(s) (1898),1. L. R. ao All. E 
(6) (1904) 1. L. R. sa i aL Re 1. A. 33 1 CIL. Jo 584e 
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his right to redeem on accounts taken and with the other safeguards 
* usual in a suit on the mortgage." i ; À 

According to Lord Davey, this acol of equity had boen 
* acted on in many cases in India. V One of tfe earliest cases where 
the doctrine was applied is that of Kamins Debi v. .Ramlochan 
Sirkar (1). There Macpherson J. held that a mortgagee cannot, 
in execution of a simple decree for money (the repayment of which 
is secured by mortgdge) properly attach and sell the mortgagor's 
equity of redemption in the property mortgaged ; but,sif he does so 
and purchases it himself, he becómes a trustee for the» mortgagor 
against whom he cannot acquire an irredeemableetitle. Reliance 
was placed upon Derones v. Grasebrook (2), to show that where a 
mortgagee has a power of sale, if he sells in exercise of that power, 
_ he cannot himself purchase, that isto say, if he does purchase, he 
will be declared to be merely a trustee for the mortgagor. Refer- 
ence was also made to the judgment of Norman J in Ramlockan v. 
Kamini (3) ; Ramlochun v. Kamini (4) and of Phear J. in Braja- 
saath v. Gobindmant (5) [see also the judgment of Markby J. in 
Neerunjun v. Oopendro (6)|. The question arose again in the case 
of Mahabir Pershady Macnaghien (7), and Lord Watson held, that 
the decision of Macpherson J. in amini v. Ramlochan (1), could 
be supported, only in cases where the mortgagee purchased without 
leave of the Court, for leave to bid puts an end to the disability of 
the mortgagee and puts him in the same position as any independent 
purchaser. It may be assumed, then, thatin 1882, at the time 
when the Transfer of Property Act was passed, the rule had been 
recognised by our Courts that where a mortgagee had obtained a 
money decree for the mortgage debt and had, without the leave of 
the Court, taken the equity of redemption in execution, he was, on 
equitable grounds, liable to be treated, notwithstanding „his purchase, 
as a mortgagee holding the property in trust for the mortgagor. 
The question necessarily arises, what was the effect of section 99 
of the Transfer of Property Act The legislature recognised the 
prevailing rule of equity; but modified its application in two direc: 
tions. In the first place, the mortgagee was prohibited to purchase 
"the equity of redemption in execution of his own decree, whether it 
was a money decree for the mortgage debt or fora claim related 


(1) (1870) 5 Bi L. R. 450. (3) (1817) 3 Mer. 200. 
_ (3) (1867) 5 B. L. R. 460 note, (4) (1868) 10: B. L. R. 60 note. 
(5) (1869) 4 B. L. R. 83 O. C. T. n * 4 


(6) (1872) 10 B. L. R. 57. ] 
(7) (1889) 1. La Re 16 Calc. 682; L. R. 16 I. A. 107. 
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thereto or whether it was a decree for a claim entirely unconnected 
therewith. In the se@ontl place, pe prohibition was absolute, and 
the legislature did nol, contemplate a purchase by the mortgages 


even with the leave of the, Court. In these circumstances, the em ~ 


deavour to engraft upon section 99 of the Transfer of Property Act, 
the pre-existing rule on the wibjsct as discoverable from judicial 
decisions, i is opposed *to well-recognised | principles of construction 
of statutes. What has been here attempted by the plaintiffs was 
emphatically” condemned by Lord Herschell in Bink of England 
y. * Vaghane Bros. (1) ; the purpose of the statute surely was that 
on a poit Specifically dealt with byjt, the law should bs ascer- 
tained by interpreting the language used, instead of, as before, by 
roaming over a vast number of authorities in order ta discover what 
the law was and extracting it by a minute critical examination of 
the prior deciaions. The utility of the legislative enactment would 
be almost entirely destroyed and the very object of embodying the 
rule in a Code frustrated, if the Court could ba called upon to 
examine the antecedent decisions and to engraft the rule deducible 
therefrom on the statute. The mischief is well-illustrated by what 
has happened in the case before us. We were invited to consider 
the exact effuct of the cases already mentioned ‘as also other deck 
sions (such as Bhuggodutty v. Shama kurn (1) ; Martand v. Dhagde 
(3) ; Erwsappa v. Commercial Bank (4); Muthu v. Karwppan (5) 
and to supplement the statutory rule by the previous law on tbe 
subject. This can only lead to confusion, as is shown by the diver- 
gence of opinion disclosed in the cases of Muthu v. Karuppan (5) 
and D&aramikoia v! BHwdharasw (6) which were decided within a 
few weeks of each other and one leafned judge was a party to both 
decisions, After the best consideration I have been able to give to 
the matter, I have come to tht conclusion that the severity of the 
rule embodied in section 99 of the Transfer of Property Act should 


not be softened by invoking the aid of the pre-existing law on the - 


subject. I am consequently unable to follow the decisions in 
Pancham Lal v. Kiskun Perskad (7), and Narayan v. Keskaó (8). 
Apart from this, even if the contrary view were taken and the 
equitable principles enunciated in the earlier decisions could be 
applied, they would be of no assistance to the plaintiffs. The suit 
is framed as an ordinary redemption suit and not as a suit to 


(1) (1891) App. Cas. 107 (145- (2) (1876) I. L. Re 1 Calc. 337. 
(3) (1897) I. L- R. 23 Bom. 624. (4) (1899) I. L. R. 33 Mad. 377." 
(s) (1907) I. L. R. 30 Mad. 313. (6) (1907) I. L. R. 30 Mad. 363. 
(7) (1910) 11 C. Le J. 374 ' (8) (1918) 38 C. L, J. 151. 
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enforce a trust. Ina suit so framed, a redqm ption decree can be 
made only in conformity with Yection.91 of ‘the Transfer of 
Property Act. Such a decree, it was not disited, could not meet 
the justice of the case, because the defendant ceuld not be.deprived 
of the property only on payment of the mortgage money. 

It may be observed finally that “section 99 of the Transfer of 
Property Act has now been replaced by a less comprehensive syle * 
(Order 34 Rule 14 Civil Procedure Code).::The disability of the 


mortgagee is restricted to cases where he purchases the equity of 


redemption ata sale held in execution of a decree for the payment 
of money in satisfaction of à claim arisingeunder the mortgage. 
The mortgagee, if he has a claim against the mortgagor independent 


of the mortgage, thus has the ‘same right that other creditors have; 


to realise it by the attachment and sale of the:equity of redemption, | 


In such a case, however, the decree-holder must obtain leave to - 


bid under Order sı, Rule 73, and, when he has obtained leave, he 
1s in the position of an independent purchaser :;:Mahabir v. Mac- 
nachisn (1); Gunga Pershad v. Jawahir (1). This differentiates the 
caso of an execution sale from a private sale of the equity of fe- 
demption. There, as observed by Kindersley V. C. in Gossip v. 
Wright (3) the Cour allows the parties, by an arrangement subse- 
quento the mortgage, to-enter into a transaction by which the 
mortgagor sells or releases or conveys or gives up (call it what you 
wil) hi$ equity of redemption. and makes the estate out and out 
the estate of the mortgagee. This has now beef approved by the 
House of Lords in Reeve v. Lisls (4) where they affirmed the deci- 
sion of the Court of Appeal in Aisle v. Reeve (5). 

My answer to the question referred to the Full Bench is in the 
negative; where a mortgages has in conjravertion of section 99 of 
the Transfer of Property Act attached the mortgaged property and 
~ brought it to sale and purchifsed it himéelf, the mortgagor or his 
transferee cannot successfully maintain a suit for redemption of the 
property without first getting the sale set aside. 

In this view, the appeal must be allowed and the suit dismissed 
with costs in all the Courts. 


N. R. Chatterjea, J.:—The question referred to the Full 
Bench is thus stated in the order of reference :—""Where a mort 
gagee has in contravention of section 99 of the Transfer of Property 
Act, attached the mortgaged property, and brought it to sale and 

(1) (1889) I. L. R, 16 Cale. 688; L. R. 16 I. A. 107. i 

(2) (1891) 1. L. R 19 Cale, 4. (3) (1863) 3s L. J. Ch. 648. 

(4) (1902) App. Cas. 461, : (5) (pos) 1 Ch. ga. 
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purchased it mselfacgn the mortgagor or his transferee without 
first’ getting the sale set aside” successfully maintain a sut for re- 
demption of the property,” ⸗ 

It appears that the mortgagors on the 6th April TM e 
the property in dispute by way of conditional sale, under which the 
mortgagee was to hold possession and enjoy the usutruct of the 
property mortgaged by way of interest, On the same date the 
mortgagorf executed a Kabuliat in favour of the mortgagee under 
evhich they were to hold the land mortgaged as tenants under the 
latter on payrhent of half the produce. It was also provided that 
on non-payment of the half the produce (or the price thereof, 
Rz 5o).tbey would be liable to be ejected. The mortgagors 
defaulted ‘to pay the share of the crops, and the mortgagee there- 
‘upon brought a suit for rent and also for ejectment. He obtained 
‘a decree for rent and the decree contained a direction that the 
defendants should be ejected if the decretal amount was not paid 
within 15 days. The payment wai" not made and the decree was- 
executed, and the defendants were ejected onthe 4th July 1892. 
‘The mortgagee subsequently took out execution of the decree for. 
rent and purchased the equity of redemption on the sth December 
1892. The sale was confirmed in January 1893, and possession 
was taken in 1895. The heirs of the morgagors sold the lind to 
the fither of the defendants 5 and 6 from whom the plainnfis pur- 
chased it on the 16th May 1913, and on the aoth November 1913 
broüght the presènt suit for redemption, 

A question arose as to whether the defendant obtained the 
leave of the Court to bid at tbe''sale and the learned District 
judge (to whom the question was referred for a finding) came to 
the conclusion that although there was no evidence on the point, 
(the exfcution records having been destroyed) there was a presump- 
tion that leaye to bid was obtained. Pam of opinion however that 
no such presumption can be drawn having regard to the provisions 
of section 99 of the Transfer of Property Act. 

The first question for consideration is whether the decree obtain- 
ed by the defendant (the mortgagee) was for the payment of money 
in satisfaction of a claim arising under, the mortgage. It is con- 
terfded on behalf of the appellant that although there was a Kabulyat 
executed by the n prtgagor in favour of the mortgagee agreeing to 
hold the land as tenant under him, it was pert of the same (mort- 
gage) transaction, and the decree though in form a decree for 
rent in substance was a decree for arrears of interest due under the 
morigage. ] em of opinion however that the decree was for rent 
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as it purported to be, It is true the arrangement was that the share 
of the crops which the mortgagé would get from the mortgagors 
would be appropriated as interest onythe mortgage, but the legal 
relation between the parties after the execdtion ef the Kabplyat was 
that of landlord and tenant. Had the mortgagee let outtheland to a 
third party it could not be contended that the share of crops payable 
under the Kabulyat vas not rent even though the same might be 
appropriated towards interest. The mere fact that the lands were 


let out to the mortgagor would not alter the relation between the. 


parties. Moreover the fact that the decree contained a „direction 
for ejectment (presumably under section 66 of the Bengal Tenancy 
Act) if the defendant failed to pay the decretal, amount within the 


- time specified, sows clearly that it was a decree for rent, because 


whatever the arrangement might be, the mortgagee could not 
(except on the footing of landlord and tenant) obtain a decree for 
electment against the mortgagor. I think therefore that the defend- 


‘ant purchased the equity of redemption at the sale as landlord and 


not as mortgagee. 

It is admitted that if the isle at which the mortgagee purchased 
was in execution of decree in respect of a claim not arising under 
the mortgage, the mortgagee acquired the equity of redemption 
just af a third party would, and the plaintiff cannot redeem unless 
they got the sale set aside. As the decree for rent in my opinion 
was not in satisfaction of a claim arising under the mortgage, the 


‘defendant acquired an irredeemable title to the* property by his 


purchase at the sale in execution of the decree, the sale never hav- 
ing been set aside. In my opinjon therefore the suit fails on this 
ground, and it is — to consider the other questions raised 
in the case. : 

But even if it be beld that the decree was in A of ea claim 
arising under the mortgage, P think tt e suit will fail, as the sale was 
never set aside. The contention of the plaintiffs is that the sale 
need not be set aside ; the *ale stands but that the mortgagee does 
not acquire an irredeemable title ; he holds the mortgaged property 
as trustee forthe mortgagors, and the latter can redeem on pay- 
mentofthe mortgage money plusthe amount spent by the mort- 
gagee in purchasing the property, and any other money which 
might have been spent by him for the protection of the property, in 
other words that the mortgagee by his purchase only adds to his 
security, and that the rule of equity which governed the relation 
between the parties before the sale subsists notwithstanding the sale. 
It is pointed opt that the principle of equity we, that à mortgages 


i 
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cannot by obtaining, a money decree for the mortgage debt and 
taking the equity of redemption fn execution, relieve himself of his 
obligation as mortgaķoe or deprive the mortgagor of his right tp 


redeem en accountetaken and with the other safe-guards usual in a 


suit on mortgage 1s ereferred to by the Judicial’ Committee in the 


> case of KAiara/mal v. Daim (1). But this equity 18 recognized in 


sgction-99 of the Transfer of Property Act. it ıs now settled 
however by the decision of the Full Bencn in the case of Ashutosh 


« Shdar v. Behari Lal Kirtania, (2) that a sale in contravention of the 


provigions ofeection 99 of the Transfer of Property Act is not void, 
but is merely voidable, and admittedly no steps were taken to have 
the sale set aside. It cannot therefore be contended that the 
equity of redemption subsists in the mortgagor evén though the sale 
is not set aside. p 

As for the argument thatthe mortgagee by his purchase holds 
the property as trustee, the trust (assuming that there 15 any) must 
be enforced in a suit properly framed for the purpose, and within 
the period of limitation prescribed. The suitis not so framed; 
section 10 of the Limitation Act would not be applicable, and the 
present suit brought ar years after the sale is barred by limitation, 
I would accordingly answer the question referred to in the negative, 

‘Newbould J.—I agree. ° 


A. T. M. Appeal allowed. 
(1) (1904) LLR. 32 Calc. 296 (316). (2) (1907) I. L. R. 35 Calc. 61. 
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CRIMINAL REFERENCE 


Before Sir Asutosh Chaudhuri Knight, Judge, Mr. Justice Newbould, 
and Sir Syed Shamsul Huda, Knighi, Judge. 
EMPEROR 
v. 
AKUB ALI MAZUMDAR AND oTHERS,* 

Criminal Procedure Cade (Act V of 1898), Sec. 412—~Revision—Legality of convie- 

tion—Guilty, plea of Mistake of law—Retrial. 

* Undefended Criminal References Nos. 165, 166 and 167 of 1919 by S. K. 


Ghose, Esq., Sessions Judge of Tipperah, dated the 18th November, 1919. 
an order of Mr. A. C. Chatterjee, Sub- Divisional officer of Chandpur, e ae 


rath August, 1919, convicting the accused under section 15 (a) of the Petrojeuss 
Act. : 


M 
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© Per Chaudhuri ond Shamsul Huda, 9 7. : Whon a pjea of guilty is passed on 
a mistake of law, it shall not be accept: Queen v. Mitiwe (1) followed, It la 
incumbent on the Magistrat tb try the accuged on the grits 

NAMENS CMM eid a ees Mon. A 
cedure should ordinarily a cn ae aa 
to exerciso its rovisional powers. 


Where a person has plegdod guilty and has been convicted on such plea, hee 


waives his right to question*the legality of his conviction : Empress +. Safdr" (2) 
followed 1 Queen v. Aittun (1) distinguished. 
If a plea o£ guilty should not be recorded, a retrial should be ordered by an 
appellate Court; Queen v. Mittus (1) followed. . 
References under section 438 of the Criminal Procedure Code. 


The accused in the three cases were, tried under section 15 (a) 
of the Petroleum Act and sentenced to pay a fine of Rs. 10 each or 
in default to undergo one week's rigorous imprisonment. On appeal, 
the Sessions Judge made references to High Court. Therelerences 
came before Newbould and Huda, JJ. who differed in opinion 
and passed following Judgments : 


Newbould, J.:—Each of these three accused was separafely 
tried on a charge of keeping more than 300 tina of kerosine oil in 
his boat without a license or pass, an offence punishable under aec 
tion 15 (a) of Act VIII of 1899 Each accused pleaded guilty and 
filed a written statement. The Magistrate after recording the plea 
of guilty adjourned the cases. At the next hearing after examining 
one Court witness in each case, he convicted each accused and 
sentenced them to pay a fine of Rs, ro each.  . 

The learned Sessions Judgé’of Tipperah has referred these cases 
with a recommendation that the convictions and sentences be set 
aside on the ground that the accused merely ‘carried’ the Kerosine 
tins under the orders of the sub-agent of Messrs. Bullock Brothers 
and Co., who had a general license for the transport of Kerosine oil. 

Differing with regret from, my learned brother 1 would hold that 
we should not interfere in this case. There can be no doubt that 
the principle of section 412 Criminal Procedure Code should ordi- 
narily be applied in cases in which we are asked to exercise our 
revisional powers, This section provides that where a person has 
pleaded guilty and has been convicted on such plea there shall be 
no appeal except as to the extent or legality of the sentence. I 
agree with tne remarks of Sargent, J. in Ampress v. Jafar M. 
‘Talab (a) and would hold that by their pleas of guilty the accused 
waived their right to question thelegahty of their convictions, The 

(1) (1869) 11 W. R. Cr. 55: ^ (9) (1999) I. L. Ras Bom. 85. 
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caso of Queen v. Mitgen, Chowdhury (1) seems to me distinguishe 
able on the ground that it was*held in that case that the accused. 
never intended to pled guilty amd the plea should not have been 
recorded.» In the present case it has not been alleged by the accus- 
ed in their petitions to the Sessions Judge that they did not intend 
to plead guilty. In, none of the grounds taken it is suggested that 


” the plea was wrongly recorded. As I read their written statements 


they were ‘not inconsistent with the pleas of guilty but were filed in 
erder to tet out extenuating circumstances that might eee the 
sentences. * ; 

Further if the convictions be held to be bad on the ground that 
the pleas of guilty should not have been recorded, I think a retrial 
should be ordered as was done in the case of Queen v. Mittus 
Chowdhury (1. As the accused were convicted on their plea of 
guilty the quéstion has not been investig ated whether the license 
held by Bullock Brothers & Co. was sufficient to cover possession 
by the accused of an excess amount of Kerosine oil.’ 


As my learned brother and I are divided in opinion the case will 
be submitted to the Hon'ble the Chief Justice in'órder that it may 
be laid before another Judge of the Court under section 429 read 
with the concluding portion of clause (1) of section 439 Criminal 
Procegure Code. 

Shamsul Huda, J.:—The facts of the case are set out in the 
letter of referenge submitted by the learned Sessions Judge to this 
Court. On the point of law I agres with him. I do not think it 
makes any difference that the accused pleaded guilty to the charge. 
The plea of guilty was accompanied with a statement in writing 
filed by the,accused. «In that statement the accused said that they 
worked for Bullock Bros. who had a license, that the accused were 
illiterate persons and were not aware that a pass was necessary and 
that in future they would take out a pass. The plea of guilty 
cannot be dissociated from the statément that accompanied it and 
taking that statement into consideration it seems to me that the 
plea was based on a mistake of law and should not have been 
accepted : The Queen v. Mittun (1). 

i regret I am unable to agree with my learned brother in hold- 
ing that we should refuse to interfere with the conviction and 
sentence in this case’ in the exercise of our revisional jurisdiction 
because a person who 1s convicted on his own plea cannot appeal 


‘against the conviction. 


tar pe 0) (1869) 11 W. R. Cr. 53. E 


| 


5 


Vor. XXXI.) ' HIGH COURT. 


* Owing to this difference of opinion, the ease was laid before 
Mr. Justice Chaudhuri, who eve the following judgment: 


* Chaudhuri, J.:—These three Cases have , been referred to me 
under section 429 Criminal Procedure Code. . à 


The three accused were separately summarily tried for having 
kept more than 300. -tins of kerosine oil, tach in his own boat, 
without a license or pass, which is an offence punishable under 
section r5A of Act VII of r899. The record shows that they 
pleaded guilty and filed written statements. The trying Magistrate 
examined one Hemanta Kumir Mukherjee, Station Master, on the 
point as to who took delivery of the oil at the railway atation and 
he also appears to have examined the accused. There is no record 
of what the accused were asked and what they said other than a 
note in each case.- He says “the oil belonged to Khamesh Chandra 
Rakkhit sub-agent of Messrs. Bullock Bros & Co Limited.” 
Each written statement is to the following effect "I work under 
Bullock Bros. They havea license. I do not know that a pass 
has to be taken under the rules. I am an ignorant man. ln future 
I shall work after taking a pass. It is payed that the Court will 
show kindness in doing justice. I have no objection to this Court 
trying me.” It further appears from the record in Jalaladdi Chow- 
kidar's case that a notice was issued on him on the 16th July 1919 
to show cause on the a5th, why he was not to be prosecuted under 
section r4 A of the Petroleum Act (Act VIII of 1899) “for tran- 
sporting without license about 400 tins of kerosine oil in his boat 
from the Hazigunge Railway Station to the Bazar.” He showed cause 
and filed a petition on the ssth July to the effect that he did not 
trade in kerosine oil: that he only carried the oil from,the railway 
station to the bazar in the dry season in gharries and in the rainy 
season in boats: that he used to take kerosine oil belonging to 
Bullock Bros. under orders of their officers to their godown : that 
he had done so for a cónsiderable time: that Bullock Bros. had 
a transport license from Government and under that license he had 
been employed to take the oil from the railway station to the 
godown: that it was therefore not necessary for him to take any 
license. , e 

All the accused clearly raised the same defence. The plea of 
guilty as recorded must be taken in connection with their written 
statements. I am not prepared to hold that there was really a plea 
of guilty. All they meant to admit was that they had not a licanse 
or pass, and that the oil was in their boat. Tho written statements 
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make it perfectly clear that they JT relying on the transport lp 
censo of Bullock Bros, as exonerating them. There is also on the 
record a letter from Bullock Bos. which was filed with Jalaladdi’s 
petition, that they hdld a general transport license for the transport 
of oil throughout India and that the oil is under their control until 
it leaves the hands o& their sub-agents. It also said that the oil in 


"these cases was being conveyed to their syb-agent’s godown and 


was coverell by their license. 

* The flea of guilty in these cases to my mind is of no value and 
it was incumbênt on the Magistrate to try them on their merits. 
He was dealing with illiterate man and ought to have been very 
careful. He has clearly failed to consider the defence raised in the 
written statements. The convictions and sentences” ought therefore 
to be and are set aside. The fines if paid are to be refunded. 

The question whether the license held by Bullock Bros. was 
sufficient to cover possession by the accused of an excess amount 
of kerosine oil has not been investigated. It is therefore left open 
to the Mngistrate to proceed with a retrial if he thinks it necessary. 
I find it noted that the trying Magistrate wanted to seo the general 
transport license of Bullock Bros Whether he saw it or not does 
not appear. There can be no difficulty in getting it from them. It 
should be asked to be produced and if found to cover the poss&ssion 
of thé accused, the cases ought not to be proceeded with. 
aT. M. Convictions set aside. 


v 
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CRIMINAL REVISION. 


" Before Mr. Justice Richardson and Sir Syed amu! TM 


Knight, Judes, . 
THE CHAIRMAN OF THE HOWRAH MUNICIPALITY 
. t. : ev 

BARADA PRASANNA PAIN.* . 


Professional loruse—HEffeci of wot taking—Calcutia. Municipal Ad Ul B. C. 
af 1999), Secs. 579, 631-—Of' ence, when mcd 
order of, if and when can be reviewed. 


A ploader —— in a Court in the year 1917-18 without taking & license : 

Held, that ho was guilty of an offence against theprovislons:of section 578 a£ the 
Calcutta Municipal Act on tho last date of 1917-18, that is on the 41st March, 
1918, and a complaint lodged within three months of that date was not barred 
under clause (1) of sectlon 631. 


Per Richardsen, F.: The offence under section 578 of the Calcutta Muni- 
cipal Act lies in the person exercising a profeesion after the ret of July in any yost 
without having the prescribed license. If the profession is so exercised on sub» 
sequent days, there may be a doubt, whether a separate offence is committed oa 
each day er whether it is all one continuing offence. 


If the profession is exercised on one day only the prosecution must be som- 
menced within the following three months. If it is exercised on a number of 
days, whether the offence is a continuing one or not, the ypssecut lod must be 
commenced within three months of the last of such days. 


Per Shamsul Huda, F.: For the purpose of carrying on a pfeadoc's profession, 
it is not necessary that he should every day fonduct a case or attend or address the 
Court. For instance, the fact of keeping an office for the purpose of receiving 
his clients, giving them advice or being generally opep to engagement ase pleeder, 
will all constitute the carrying on of a pleador's profession. . 


Per Curiam: As a rule the High Court does not Interfere with an order of 
acquittal. But when a case is nof q criminal one in the strict senes of the term 
and conceens the Intorest of a public Body, It interferes. 


Applicationgfor revision by the Chairman of Howrah Muni- 
cipality. a 
The material facts appear from the judgment. n 


Babus Manmatha Nath Mukherjos and Satindra Nath Mukherjee 
for the Petitioner. 


Babus Bepin Chunder Mullich and Profulla Chunder Ghose for. 
the Opposite Party. i 


® Criminal Revision No. r7 of 1919. ide SD 
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The judgments 8f the Court were as follows : 

Shamsul-Hudsy J.—This js an application against an order of 
acquittal. As aryle this Court is reluctant to interfere in such 
cases. But as this Js not a criminal case in the strict sense of the 
term, as it concerns the irfterests of a public body and as it is we 
understand, one of " several cases of the same nature which are now 
pending in the Court below, we have thodght it necessary to exa- 
mine the case on its merits. i 

The progecution was against a pleader of the Howrah Court, 
for practising asa pleader without taking a license, under section 
#78 of the Calcutta Municipal Act, which has been extended to the 
Howrah Municipality. The Magistrate acquitted the accused on 
the ground that under section 631, clause r, of the Act which is 
also extended to Howrah, the complaint should have been made 
within three months of the date of the commission of the offence. 
The learned Magistrate says that the pleader practically.......... Suites 
admitted that he had exercised his profession in 1917-18. If that 
be so he was guilty of an offence against the provisions of section 
5978 on the last date of that year i.e. on the 31st March 1918 and 
the complaint lodged within three months of that date was clearly 
not barred under clause (1) of section 63r and to save limitation 
it was not necesssary to invoke the aid of clause (2) which was not 
in force in Howrah when the prosecution was committed. But 
clause (2) has the effect of extending and not shortening the period 
of limitation provided by clause (:). 

The statement that the accused made before the Magistrate was 
that he carried on his profession in the year 1917-18, but not on 
every day of the year. I do not think that this is quite a straight- 
forwaad statement. If he had carried on his profession in 1917-18, 
it is not intelligible to me how he gould have exercised his profes- 
sion on particular days of that year only. He perhaps meant that 
he was not actually conducting a case every day in that year. But 
for the purpose of carrying on a pleader's pr ofession it is not neces- 
sary that he should every day conduct a case or att&nd or address 
the Court. For instance, the fact of keeping an office for the pur- 
poss of receiving his clients, giving them advice or being generally 
open to engagement asa pleader, will all constitute the carrying on 
of a pleader's proféssion. Giving the statement of the accused its 
proper effect it seems to me to amount to an unqualified admission 
that he carried on his profession throughout the year 1917-18. In 
this view of the case, Lam of opinion that the prosecution is not 
barred. - 


* 
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. We accordingly convict tbe accused of an offence under section Cruna | 


278 of the Calcutta Municipal Ad and impost upon him a fine of 1919. 

Rs, 50 (Rupees Fifty only) being twice i" amount which he Chairman of the 

was liable to pay for his license. ü Howrah Municipality 
Riehardson, J.—I agree. I bave * one word to add. ` As Barada. 


to the ground on which the Magistrate» acquitted the petitioner, if 
we read section 578 apart from the provisiorfs of section 631 the 
offence hereby created lies inthe person exercising a professtièn 
after the rst of July in any yea? without baving the "prescribed 
license, The offence therefore is ccmmitted and the law is broken’ 
on the first day on which the, profession isso exercised. if the 
profession is so exercised on subsequent days, there may be a doubt, 

whether a separate offence is committed on each day or whether 
it is all one continuing offence. But it is not necessary to decide 

that. On the assumption that it is one offence begun on the first 

day it continues to be committed and the law continues to be broken 

on each subsequent day. 

Then if we turn to the first clause of section 631, that clause 
limits the time within which a prosecution for an offence may be 
commenced. Complaint must be made before a Magistrate within 
three months next after the commission of the offence. Ifthe pro- 
fessiom is exercised on one day only the prosecution must be com 
menced within the following three months. If itis exercised on a 
number of days, whether the oflence 1s a continuing one Or not, 
the prosecution’ must be commenced within tbree mou of the 
“last of such days. 

It is perfectly true that under clause 2 of sectidn 578, when an 
offender has once been convicted and paid the fine imposed upon 
him, the offence is purged and the payment of the fine is to “be 
taken in full satisfaction of the demand on account of sich license. 
The offender who has paid his fine is thereafter in the same posi- 
tion as a person who has taken out his license in proper time. But 
it by no means follows from that provision that the prosecution 
must be commenced within three months of the first of a number of 
days on which the offender practises without a license. The offence 
as I have said is committed afresh or continues to be committed ' on 
every day on which he practises without a license and the prosecu- 
tion may be commenced within three months of the last of such 
days. The contention of the learned pleader.that there was only 
one offence, an offence complete on the first day, is wide of the mark. 

The other question which arises is & pure question of fact, 
whether the petitioner did or did not practise up to the end of the 
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Municipal year, that ia up to the 31st March, r918. . I entirely 
agree in what my Peafned brother has said on this part of the case 
The Magistrate has, in effect, come to the same conclusion when he 


Howrah Municipality says the petitioner hamitted 6r practically admitted that he had" 
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exercised his profession during 1917 and 1918. That being so and 
the prosecution having been started within s months of the 31st 
, March, rg18, it waf not barred by the rule of limitation prescribed 
* byetihe first clause of section 631. . 

- We understand that clause a of section 63r, has now been exten- 
ded to the Howrah Municipal area and consequently taere: will be 
no difficulty sfich-as has arisen in thig case in future. 


A. T. M. Order of acquittal set aside. 


APPRAL FROM ORIGINAL OIVIL. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, Sir Asutosh 
Moocherjes, Knight, Judge and Sir Earnest Edmard Fletcher, 
Knight, Judge, 


-NILKANTA GHOSE, RECEIVER 


t. 
SWARNAMOYEE DASSI AND OTHERS.* 


Inhkeremi pewer—Ciell Procedure Code (Act V af 1908), Sec. _1gi— Appellate 

Court—Misapprehension as to result of efit. 

On the a3rd May, 1919, a decree was passed on the Original Side of the High 
Court, allowing the claim 5f the plaintiff. On the 12th May, 1919, a receiver was 
appointed $y the Alipur Court of the plaintif?s property. The receiver did not 
know of the suit until after the decree and the learned Judge of the High Court 
did not himself know when he passed his Judgment on the 33rd May, of the appoint- 
ment of receiver by the Alipur Court. An apphHcsjion was made by the recdlver 
for substitution and for setting aside the order of dismisa] of the suit and of the 
decree, dated the s3rd May. It however appeared that there was no order-of. 
dismissal of the suit. The learned Judge on the application thought that inasmuch 
as the suit was dismissed, ho should exercise his discretion and refused the appli- 
catiog t 

Held, that the appellate Court should exercise the inherent power under see- l 
tion 151 of the Code of Civil Procedure to make such orders as might be necessary 
for the ends of justice. 


* Appeal from Original Order No. 64 RUM Ine Mr. Justice 
Greaves, dated the agrd Jans, 1915, 
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Appeal by the Receiver. . 
Suit for realisation of money. 

» The material facts appear from the judgment 

The application was refused by the following judgment 5f 
Greaves, J.:—This ia an application by ons Nilkanta Ghose, 


who has been appointed receiver of the estate of Jadunath Sircar’. 


deceased in Title suit No. 80 of 1918 of the Court of the Second 
Subordinate Judge of Alipore, for an order that the applicant, a 
such receiver, may be substituted as plaintiff in the records of this. 
suit and that the order dismissiag the suit and the decree, "dated 
a3rd May, 1919, may be set aside except as relates to the direction 
as to payment of.the costs of Babu Pannalal Dey and that the suit 
may be restored. 


The facts are shortly as follows :—Srimati Swarnomoyi Dassi, as: 


one of the legal personal representatives of Tadunath Sircar, com- 
menced, with the representatives of the estate, a suit against the 
defendant J. C. Galstaun in the year 1916, being Suit No. 329 of 
that year. The suit came on for hearing before me on 33:d May 
last. The plaintiffs did not appear and I dismissed the suit and 
decreed in favour of the defendant a claim for a set off which he had 
pleadgd in his written statement against the plaintiffs. The legal 
personal representatives of -Jadunath Sircar apparently, after the 
institution of the suit, fell out among themselves and it became 
necessary, for an application to be made for an appointment of a 
receiver of the estate of Jadunath Sircar. An application was 
accordingly made'to the Alipore Court and on ‘rath May, r9 9 
Nikanta Ghose was appointed” receiver oí that estate. It is said 
that thereupon the plaintif? claim in this suit, which. was a claim 
for rent, devolved upon and vested in thé Receiver Nilkanta, Ghose, 
hence he applies for the order which I have already stated. 

The Code of Civil Procedure provides, in order ss, for the de- 
volution or survivorship af sights of suit upon the death, marriage 


or insolvency of parties, and for the procedure to be adopted. That - 


is to say, in the case of death, the right of substitution, if it survives 


to the representatives of th» plaintiff or the defendant, can be ex-- 
ercised within the period stated in the order. Order ga, rule uo," 


provides that in other cases of assignment, creation or-devolution of 


any interest during the pendency of a suit, tbe suit may by leave of 


the' Court be continued by or against the person to or upon whom 


such interest has come or devolved, that is.to say, in a case ‘like! the- 


present, assuming that the right tu sue for rent —devolved'on the 
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receiver upon his appointment, ho would be entitled, if he had, 
come at the right titne and the Oburt had thought fit, to be added 
as a party to the suit, , It does not seem to me however, upon the 


reading of order 12, rile 1e, thaf any right of substitution devolved * 


upon him as of right, by reason of his appointment: and I have to 
consider whether in the circuntstances I ought to interfere. I do 
enot think that I ought If the applicant is right and the right to 
sueYdr and recover rent accrued to him upon *his appointment on 
the rath May 1919, he is not precluded from bringing a fresh suit, 
and so far as the question of set off is concerned, if he is right in 
saying fhat no valid or binding order eould have been made against 
the plaintiffs after the date of his appointment, then he will be en- 
titled to dispute that order if and when that comes tq be executed. 
The suit bas however already been dismissed and although I accept 
Nilkanta Ghose's statement that he did not know of the existence 
of the suit until after the decree, it seems to me that having regard 
to questions of limitation and so on which may have arisen in favour 
of the defendant I should not be justified in the circumstances in 
making the order I am asked to make. I must therefore refuse the 
application and the defendant will be entitled to the costs of the 
application. 
Against this decision, the Receiver Applicant appealed. E 
Messrs. N. N. Sirrar and B. K. Lakiri for the Appellant. 
Messrs. Langford James and W. Gregory for the Respondents. 
The judgments of the Court were as follows: 


Sanderson, C. J.—This is an appeal from the judgment of my 
learned brother Mr. Justice Greaves. I think I may say at once 
that the judgment, Judging from the terms of it, must have been 
given unger some misapprehension, because the learned Judge seems 
to have been under the impression that there was an order dismis 
sing the plaintiffs suit. He says in the first paragraph of his judg- 
ment “ This is an application that thé seceiver may be substituted 
as plaintiff in the records of the suit and that the order dismissing 
the suit and the decree dated the a3rd May 1919 may be set aside 
except as relates to the direction as to payment of the costs of 
Baby Pannalal Dey and that the suit may be restored.” Later on, 
towards the end of his Judgment he says again “The suit bas how- 
ever already been dismissed and although I accept Nilkanta Ghose's 
statement that he did not know of the existence of the suit until 
after the decree" and:so on. I do cot think it is the learned Judge's 
fault. He evidently based his Judgment upon the form-of the ap- 
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plication whieh was, that the arder of dismissal, and the decree 
dated the 23rd of May 1919, may be set aside except as it relates 
“to the direction as to payment of the cos[s, afd so on. We have 
the decree now before us and it appears tbat'there was flo order of 
dismissal. It appears therefrom that there wis a declaration that 
there was due tothe defendantin respect of hismdvance of Rs. 15,000 
after debiting the rents, (which were the subject matter of «he 
plaintiffs claim) and crediting the interest a sum of Rs. 7,190, 
Therefore, it appears that, far from dismissing the plaintiffs suit, 
the learned Judge treated the plaintiffs claim as having bten. admit- 
ted by the defendant, and apparently he deducted from the amount 
of the defendant's advance, that which was due to the plaintiff. The 
learned Judge thought that the matter was one for his discretion, 
aud that inasmuch as the suit had been dismissed, questions of limi- 


tation might arise and that he ought therefore to exercise his dis- 


cretion in refusing the application. Now, that we are made aware 
of the real facts of the case, and it appearing that thé suit was not 
dismissed, l think we ought to exercise the power vested io us under 
section 151 of the Code of Civil Procedure the inherent power of 
the Court to make such orders as may ba necessary for the ends 

of justice. 

It appeara that the decree of the learned Judge was made on the 
23rd of May, 1919. Before that, the receiver had been appointed: 
by the Alipore Court on the rath of May, 1919. | The learned Judge 
has found that the receiver did not know of this suf, until. after the 
decree and it is clear that the learned Judge himself did not know 
when he gave his judgment Off the 2 3rd of May, of the appointment 
of the receiver by the Alipore Court. Consequently, in my judg- 
ment, the matter should be set right, and the order Which we pro- 
pose to make is as follows: The decree of the a3rd of May, 1919, 
will be set aside. We direct that the Receiver should be added as 
a plaintiff to the suit gnd in case the present plaintiffs may desire 
to raise any point, of which we are at present not aware, we direct 
that the present plaintiffs, instead of remaining as plaintiffs in the 
guit, should be added as defendants: that will involve striking out 
their names as plaintiffs and adding them as defendants. 

As regards the costs of the application bef ore Mr Justice Greaves 
and of this appeal, we think thateach party should bear his own costs. 
We bear in mind that Mr. James’ client was not responsible for the 
receiver not being aware of the suit, nor was he responsible for the 
Court not being aware of the appointment of the receiver, on the 
other hand, when thoss facts were made known, his client did oppose 


Nlikanta 
v. 
Swarnamoyes. 


Sanderson, C. F. 
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the application of thee reeeiver for gproceeding with the suit We 
think that the justice of the case willbe met if we order that each 
party shall bear his own costs ofethe APDEISODM in the Court below * 


and of thie appeal. - 


' The costs of the receiver awe to be taxed as bawah attorney 
and client. * 


The costg of the suit will be in the discretion’ of the learned Judge 
who tries the suit. 
Mooker]ee, J.—1 agree. 
Fletcher, J.—1 agree. 
Messrs. Nalini Nath Sett & Co. i—Attorneys for the Appellant. 
Messrs. Morgan & Co. :— Attorneys for the Respo idents. 
A. T. M, i Case remanded. 


* 


Before Sir Lancelot Sanderson, Knight, Chief Justice, Sir Asutosh 
, Mookerjas, Knight, Judge, and Sir Earnest Edward 
Fletcher, Knight, Judge. 


. CHIRANJILAL RAMLAL 
: v. . 
TULSIRAM JAN&ÍDASS.* 


Revieu-—Civil Procedure Codp (Act V of 1905), O. 47 Rr. 1, 4, y—'' Discovery of 
new and important matter or edidence! — Allegations to be strictly proved — 
Strict proaf—New eridence—Appellate Court, power ef —Opiuion af Court. 
Before a Court can exercise & Jurisdiction vested in it to grant an application 

for review on the ground of new and Important matter or evidence, it Is incumbent 

on the Court to be satisfied-with the allegation of the applicant that the evidence 

In question constituted new and important evidence within the moaning of rule 1 

order 47 of the Code of (Civil Procedure. ‘The Court must further have strict proof 

of the allegation that the evidence was not within the knowledge of the applicant 
or could not be produced by him at the tima when the decroo was paned or order 
made. 

If a Court without adjudication of the allegation that the evidence which the 
applicant secks to produce was not within his knowledge or could not be pro- 
duced by him at the time when the decree was passed or order made, grants an 


* Appeal from Original Order No, 69 of 1919, agalnet an order of Mr! Justico 
Greaves, dated the 7th July, 1919. 
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pln for evo, th ondo cnt te pias of 4 of onde w Crvit. 
of the Code of Civil Procedure, 1919. 
elt is competent to an appellate Court to fiually deal with me matter on the paa 
Chira 1 Ramlal 
materials on the record. l z Es i 
Tulsiram Jankidass. 


Per Sanderson, C. F.: The new evidence must be such that if Pree It would 
be practically conclusive ; that is, evidence of sudh a class as to ronder it probable 
almost beyond doubt that the decision or judgment would bê different, . 

Per Sanderson, C. F. and' Meoberjes, F. .— The effect of the expression. “ 48- 
covery of new matter or evidence " in clause (b) of the proviso to rule 4 O. 47 of 
the Code of Civil Procedure, is the samo as if the words used have been Knew * 
and important matter or evidence.” $9 ow uw 

When an application for review has been granted, it is open to the appellant to 
impeach the propriety of the order on the ground of contravention of the provisions 
of clause (b) of the proviso to rule 4 order 47 of the Code of Civil Procedure, 

Per Mookerjge, F.: A litigant who invokes the jurisdiction of a Court to grant 
a review must alloge the discovery of new and important matter oc evidence which 
after the exorcise of due diligence was not within his knowledge or could not be pro- 
duced by him at the time when the decroo was pamed or order made. When an 
application has been made on this ground, it may be granted under rule 4, sub-rule 
(1) of order 47 of the Code of Civil Procedure if the Court ls of opinion that the 
application for review should be granted. This rule is subject to proviso to rule 4. 

The jurisdiction of the Court to grant a review depends upon the circumstances 
mentioned in rule 1 of order 47 of the Code of Civil procedure and rule 4 does not 
prescribe a different teat. 

Strict proof means proof according to the formalitles of law. But proof 
according to the formalities of law does not imply merely an allegation in afcord- 
ance with tbe formalities of law that the facts contemplated by rule 1 exi The 
Court must be convinced that th e materials placed before X in accordance with 

formalities of law do prove the existence of Eig farta allagad "Akid Khendhar 
v. Mahendra (1) referred to. R 

Applications for review on the ground of discovery of new and important matter 
or evidence should be considered by Court with great caution. 

Though rule 4 of order 47 states that when the Court in of opinion that an 
application for review should be granted, it shall grant the same, the opinion of 
the Court must be opinion according to law. 

Per Fletcher, 9.: The allegatiqnsemust be strictly proved; that means ‘ prov- ' 
ed ' within the meaning of the Indian Evidence Act,  . 


Appeal by the Plaintiffs. 
Suit for a declaration that a contract passed by a broker was null 
and void and unenforceable and for other — The suit was 


decread, by the following judgment of 

Greaves, J.:—In this suit the plaintiff se@ks for a declaration — 
that a certain contract referred to in the plaint is void, inopera- MEL 
tive and unenforceable, and also seeks an — restraining the 


(1) (1915) L Le R. 43 Calc. 830. f . 
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lien defendant firm fon? enforcing ot attempting to enforce the cor: 
191g. ' tract by means of arbitr ation proceedings before the Bengal Chamber 
Chie Ramla of Commerce, : ° 
n if The Contract in "dispute is dated 31st — 1898. It is num- 
bered 14 and is concernede with one lakh yards of Hessian cloth, 


Greaves, T. delivery to be in Merch and April 1918. The broker is one Baldeo 


Shahi, the seller under the contract is said to be the plaintiff firm, 
and the. purchasers the defendant firm The plaintiffa case, as 
already 1 appears from what I have said, is that he never entered into 
this contract and that he is not liable thereunder. The only issue 
that arises is whether this contract was entered into by the plaintiff 
firm with the defendant firm. 

On behalf of the plaintiff firm, Ramlal a member of the frm 
and who is in charge of the Calcutta branch, stated that his firm 
were commission- agents and that they did not deal in Hessian but 
that as commission agents they sometimes got orders for Hessians 
from their constituents and executed them. He states that he had 
heard the name of the defendant firm but that he had never had 
any transactions with them. He stated that the alleged broker 
Baldeo Shahi was related to him, his daughter having married 
Ramlal’s son, but he denied that he ever had any transection in 
which Baldeo Shahi acted as broker, and he stated that this firm's 
brokers were Chiranjilal & Co., and Nursingdas, and he denied that 
heeverauthoriged Baldeo Shahito enter into the contract. He 
stated that of the 4th February 1918 he received from one Jogesh 
Chunder Sen a "pleader, the sold note in respect of the alleged con- 
tract and that he returned it, anfi'he denied that he had any inter- 
view between the grst January and the 4th February with the 
défendants or that he approached them with a view to arriving at a 
settlement. In cross-examination he stated that from the 318t 
January 1918 the Hessian market ‘was fluctuating, both rising and 
-falling, but that the fall was not so marked as the rise, and he stated 
that he did not notice the state of the market on the 31st January. 
He stated that onthat day he hada report that the market had 
gone up to Rs. 3a and had come down to Rs, 31, had again risen to 
Ra, 32 and: fallen to Rs. 3r. He stated that this report was given 
to him in the evening between 4-30 to 5 o'clock by Nursingdas. He 
stated that on the «31st Baldeo Shahi came to see him at about 
~ - 4 p.m. and stated that he had with him an offer for the purchase 

of one lakh yards of Hessian and that Baldeo Shahi asked him if 
his firm were ready to,sell this amount and that he replied no. 
Ramlal stated that Baldeo Shahi told him that it was the defendant 
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. frm who were ready and willing to buy thjs gmount Hè stated 
that Baldeo Shahi did not name any rate and that he simply told 
hyn that they were not willing to sell and thatg when this answer 
was given Baldeo Shahi wentaway. He stated that on that very 
day he had no goods to deal in and he said that if he had hed an 
order from the Mofussil he might have entered ipto the contract but 
that he would not have done such a deal on behalf of his firm. He 
stated that on the third February Baldeo Shahi came toehis Gadi, 
spoke of his coming on the 31st with the offer with regard to the 
one lakh yards of Hessian and asked him to accept theecontract and 
said that the defendants had told him (Baldeo Shahi) that they 
would hold him liable. Ramlal stated that he told Baldeo Shahi 
that he could not Accept the contract. He stated that he received 
the sold note on the 4th February through some solicitors. 

. The evidence of the next witness Nursingdass does not call for 
comment. On behalf of the defendant firm, Shibnarain, a member of 
the defendant firm, gave evidence. He stated that. he knew Baldeo 
Shahi and that Baldeo Shahi passed a contract between his firm 
and the plaintiff firm on gtst January. He stated that this was near 
the Hessian market and that one Doolichand a broker, was close by 
atthe time. He stated that Dooli Chand was offering him business 
in Hesflan at Rs. 30-4 when Baldeo Shahi came up and entered 
into the contract in suit and he said that the thing was then made 
pucca. He stated that‘he had known Ramlal since 1965(s) when their 
plac. of business were near together and he statdd that ho asked 
Dooli Chand to go with Baldeo Shahi and see Ramlgl and definitely 
settle the contract and he saif that Dooli Chand returned and 
told him that the Saudah was completed. Ho said that this was 
about 3 p. m, and that the market was rifing at thet time and 
he produced the entries in his Saudah delivery book andein his 
Saudah ledger of the transaction in suit. Ho stated that on rat 
February he met Ramlal at the Hessian market and that Ramlal 
asked him to take money ‘by way. of difference and settle the 
Saudah on the grat with him and he stated that he replied that 
he could not do so. Ho stated that Ramlal wanted to settle as 
the market was rising. In cross-exam ination he stated that he got 
the bought note on the 4th February and that hedid not send 
any confirmation letter on the 3:st January and that sometimes 
they sent confirmation letters but not always. He stated that 
Dooli .Chand was a broker but that if he was in the Gadi he 
turned his hand to what he was asked to do and ho stated that 
Dooli Chand was paid no salary. i 
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The next witness Doolichan d, stated that he was a gunny broker - 
and confirmed the last witness's account of the transaction of the 
31st He stated that Ram Ləl was atthe gunuy market and that 
Shibnargin asked Bim to go and enquire of the plaintiff frm with 
regard to the confract and he stated that he went there at about 
3-15 the Saudah having been made at about 3 p. m., and told 
Ramlal that the defendant firm had taken ofie lakh of his goods at 
Rs. 30 fhrough Baldeo Shahi and that Ramlal replied "1 have 
sold.” “He stated that at this time the market was rising and rose 
to Ra. 31-8 or Re. 35. In cross examination he stated that he 
had had no transaction with Ram Lal or his firm but that he often 
saw Ramlal at the Hessian market. The book that he produced 
(Exhibit 3) he stated was a copy of another book." 

This concludes the oral evidence, and it is necessary to refer 
a few letters which appear in the bundle of correspondence 
(Exhibit A). The first letter which calls for reference is one 
from J ogesh Chander Sen, a pleader of the Small Cause Court to 
the plaintiff firm stating that his client Baldeo Shahai was surprised 
gt the plaintiff firm returning the contract without their signature 
on the slip and that he was instructed to send the sold note and 
ask them to sign the slip and return it. There is a reply to this 
letter on the sth by the plaintiff firm's attorney Babu Kumar Krishna 
Duf denying that any instruction or authority were ever given to 
Baldeo Shahi to enter into the contract and returning the sold 
note. On the’ goth February Messrs. Pugh and Company wrote 
to the plaintiffs attorney claiming on behalf of Baldeo ^hahi 
brokerage in respect of the coattact. I do not think it necessary 
to refer to any of the other letters in the correspondence or-to the 
other extribits in thé case, On behalf of the defendants it is urged 
that the plaintiffs have produced no books which it is suggested if 
produced would show that they déal in Hessian themselves. It is 
also urged in support of their case that they have produced the 
bought note, and that the probability of their story is supported 
by the fact that Baldeo Shahi was a relative of Ram Lal and would 
not have been likely to act piejudicially to Ramlal in the matter. 
On behalf of the plaintiffs it is said that it is significant that there 
Was delay with reg ard to the signing of the bought and sold notes 
which were not sent until either the 3rd or 4th February. I should 
say a word with regard to the market which the defendants claim 
supports their case, I think there is no doubt on the evidence 
that between the 31st January and the 4th February, the material 
dates, the market was ‘rising. On the 31st January I have sales 
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eat Rs. 32 and Rs, 29 whereas on tHe 31st there is one sale at Rs. 33 
and two sales at Rs. 34-8 and Re, 34-4. On the rst there is à 
e Sale at Rs. 35-4. On the and I have twp sales at Ra. 378 and 
Rs. 35-8 and on the 4th a sale at Rs. 37-5. So I think there is no 
. doubt that as from the 31st. Janus the market for Hessians was 
rising. 

I now deal with the issue. The onus "of proof no doubt lie» 
upon the defendante "who are setting up the contract and it was only 
as an act of convenience to them, that their evidence was not 
called first. “Now the conclusion I have come tp ig that the 
defendants have failed to Gischarge the onus of proof which lay 
upon them,  Baldeo Shahi, whatever may be the reason, has 
not been called as a witness, and in his absence it does not seam 
to me that there is any evidence upon which I can rely that 
Baldeo Shahi was instructed by the plaintiffs or had authority 
from them to enter into the contract and apart from such evidence 
I do not think I am entitled to infer from the fact of the rising 
market the probability of such a contract as is alleged, having been 
entered into, So far as Dooli Chané's evidence is concegned, 
] am not prepered to accept it, and so far as the defendant 
Sewnarain asserts that he was asked by Ramlal on the rst February 
to Arrive at a settlement of the contract I am not prepared to 
accept that part of his evidence. I therefore decide the,case on 
'the ground that the onus of proof of establshing the contract 
which lay with the defendants has not been discharged. Under 
these circumstances I think that the plaintiff is entitled to the 
declaration which he asks, nan.ely, a declaration that the alleged 
contract ‘of 318t January is unenforceable and he will be entitled 
as against the defendants to an injunction restraining them from 
proceeding to arbitration upon the alleged contract and the defend- 
ants must pay the costs of the plaintiff on scale No. a. 

Mr. Rey (for the plgintiff)—With regard to prayer 2 of my 
plaint, I ask for a decreefor that 

The Court.—No, I do not think so. You have put into Court 
certain monies. There will be an order of return of those 
monies. 

Mr. Rey.—The money is with the attorney. : 

Mr. Chatterji (for the defendant)—I do not know whether you 
will allow them to take that money out untfl the appeal is filed. 

‘The Court.—You must get a stay from the appeal Court if 


you desire to appeal. The money must be returned in the 
meantime, . 
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. Mr. ChgtterfiiWe have pub in certain entries in certain, 
books. We may take ott the books on putting in copies. 

The Court.—Ves. 

An application for rewew of judgment was then made on the 
ground of discovery of new and important evidence after the passing 
of the decree. A Rule was then issued, which was made absolute 
by the following order of : 


Greaves, J.:—Upon reading on the part of the defendant firm 
an order sést made in this suit and dated tlie nineteeth day of June 
last and an affidavit of Amulya Charan Dass of the due service 
thereof affirmed on’ the twenty-third day of June last both filed on 
the twentysthird day of June last and an affidavit of Bisseawar Lall 
affirmed and filed this day and upon reading omthe part of the 
plaintif firm and an affidavit of Ram Lal affirmed and filed on 
the fourth day of July instant and the decree made in this suit 
and dated the fourth day of June last and upon hearing Mr. A. N. 
Chaulhuri (Mr. P. N. Chatterjee appearing with him) advocate far 
the defendant firm and Mr. H. D. Bose (Mr. A. K. Roy appearing 
with, 'him) advocate for the plaintiff firm: It.is ordered that 
this suit be placed on the peremptory list of suits for hearing 
after a fortnight from the date hereof for retrial on hearing the 
evidence of Baldeo Shahi in the pleadings in this suit mentióned 
as a witness on behalf of the defendant firm: And it is further 
ordered that the costs of and incidental to this application and of 
the said order sési be costs in the cause, 


Against this order, the plaintiffs appealed 
Sir B. C. Mitter with him Messrs S. C. Ray and A. K. Ray 
for the Appellants, 


Messrs. A. N. Chowdhur) and P. N, Chatterjea “for the Res- 
pondents. 


The judgments of the Court were as rollowe: 


Sanderson, C. J.—This is an appeal from the judgment of my 
learned brother Mr. Justice Greaves ————— 
him on the 7th day of July, 1919. 

The application was made by the defendant firm asking that a 
decree which had been made by the learned Judge in the suit on the 
4th of June, 1919, should be reviewed. The application- was based 
upon the following ground, that the evidence of one Baldeo Sahay 
-which was very relevant and most material could not be- produced 
-by the defendant firm after the exercise of due diligence at the time 
when the decree was passed. * It was alleged that the dofendants 
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Believed that the evidence of Bakleo Sahay sas of such a character 
that if it had been given at the said hearing it might possibly have 
altered the judgment. The suit was brpugift by the plaintiff for a 
declaration that a certain contract was void inoperative, *unenforce- 
able and of no effect, and that the defendañts were not entitled to 
enforce the said contract or any rights, thereunder: The allegation | 
was that the contract in question had been made through the indivi- 
dual to whom I have referred, Baldeo Sahai. He was hot called as 
a witness at the trial, The result of the trial was that the learned 
Judge held that the defendants did not discharge thé eas which 
lay upon them of proving the contract. Consequently he gave judg- 
ment in favour of the plaintiffs and a decree was drawn up in accor- 
dance with the judgme nt That was the decree which the defendant 
firm applied to have reviewed. The learned Judge granted a Rule. 
The hearing of that Rule was on the 7tb of July this year. The 
learned Judge delivered no judgment, but he said “I think I 
will hear his evidence," Then there was a discussion as to the date 
when the further hearing should be held. The learned Judge direct- 
ed “ Have it a fortnight hence." He then made the Rule absdlute 
and ordered that costs should be costs in the cause. The result of 
making the Rule absolute was that the decree which had been 
drawn up in pursuance of his judgment was get aside. The order 
drawn up was as follows: It is ordered that this suit be pl&ced on 
the peremptory list of suits for hearing alter a fortnight from the date 
hereof for retrial for hearing the evidence oí Baldeo Das as a witness 
on behalf of the defendant firm : The costs of that application and 
the order atsf were directed té*be costs in the. cause, 


The learned counsel for the appellant bas urged that the order. 


of review which the learned Judge made is appealable, because he 
argued that the order granting the review was in contravention of 
the provisions of rule 4, order XLVAI of the Civil Procedure Code 
and if the learned counsél js right in that contention, then it is clear 
that an appeal lies, because such an appeal is expressly given by 
order XLVII, rule of which is as follows :— 

*(1) An order of the Court rejecting the application shall not be 
appealable; but an order granting an application may be objected 
to on the ground that the application was (a) in contravention Of the 
provisions of: rule a, > in contravention of the provisions of 
Iulé 4^ vrai ED casks —— — 6 
objection may be taken at once by an appeal from the order grant- 
ing the application or in any appeal from the final decree or order 
passed or made in the suit.” Rule 4, sub-rule (9) is as follows: 
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“Where the Court i3 of apinion that the application for review should» 
be granted it shall grant the same: Provided that.................. (b) 
no such application shall be gganted on the ground of discovery of, 
new mattereor evidence which the appellant alleges was not within 
his knowledge, or coufi not ba adduced by him when the decree or 
order was pa:sed or mgde, vith out strict proof of such allegation.” 
in ower to see what is meant by “ Discovery*of new matter or evi- 
dence " msnfioned in this rule, reference must be made to rule 1 of 
order XLVII which is the rule giving a right to the person aggrieved 
to apply forea review. That rule provides as follows: “ Any person 
considering himself aggrieved (a) by a decree or order from which 


"an appeal is allowed, but from which no appeal bas been preferred, 


for (b) by a decree or order from wh ch no appeal is allowed, or (c) 
by a decision on a reference fron a Court of Small Causes], and who 
from the discovery of new and important matter or evidence which, 
after the exercise of due diligence, was not within his knowledge or 
could not be produced by him at the time when the decree was 
passed or order made, or on account of some mistake or error appa- 
rent? on the face of the record, or for any other sufficient reasons, 
desires to obtain a review of th: decree passed or order made against 
him, may apply for a review of judgment to the Court which passed 
‘the decree or made the order.” . 
Thé learned couasel argued first, that there must be an allega- 
tion such a: is referred to in order XLVII rule 4, sub-rule (4) (b), 
and then there iu: be strict proof of such allegation. It was 
further urged that the allegation must contain a statement that the 
evidence which is relied upon has been discovered after the decree 
was passed: further, that it must be new evidence : shirdiy, that it 
must be important evidence,, and, /oewrfAJy that it could not be 
produced at the time whea the decree was passed by the exercise 
of due dilig:nce. He further urged tha with regard to the discovery 
and with regard to the newnees of the evidence the allegations made 
by the applicants in this case did not comfly with the rule. 
lt appears that Baldeo Sahai had made an affidavit on the 23rd 
of August 1918, some months before the trial took place, which 
contained allegations with relation to the alleged making of the 
contfact in question and the defendants were aware of the evidence 
which he would be able to give. ‘Consequently, the learned counsel 
urged that his evidence was not new evidence within the meaning of 
the rule nor was there a discovery of the evidence after the decree 
was made, and that therefore the applicant had not complied with 
rule 4 sub rule (s) (b) of order XLVII : I agree with his contention 
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in that respect, Further J that sven if thats: Was a suff 
cient allegation, there was not strict proof of sucheallegation. 
Now, the meaning of the words “ Strict proo$" has been consi- 
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dered by the lat: Chief Justice Sir Lawrence fenkins and by my Tulyram n Jankidam 


learned brother Mr. Justice Woodroffe in the casa of Akid Khondhar 

v. Mahendra Lal De(t), The learned Chief Justice at page 839 
said this, “ Where there has been placed before that Court such 
evidence or other mode of proof as the law requires and permits; 
I cannot think that it was intended that on appeal under section 529" 
(the learned Chief Justice was then dealing with the Code of 
1882) "it was to bo open to the appeal Court to say though there 
has been legal evidence, and in that sense strict proof, that proof 
did not convince it though it convinced the Judge who heard the 
witnesses and therefore the application and the order granting the 
review were s/ira vires and beyond the competence of the Court.” 
lintend' to say nothing which would in any sense derogate from 
what the learned Chief Justice said in that case. But the case which 
we are now considering differs fron the case which was then before 
the learned Judges, because in my judgment in this case there is a 


material defect viz, that there was no finding by the learned Judge . 


xwho heard this application for review that he was convinced by the 
proof which was put before him upon the material matters wifich 
it was necessary for him to consider in deciding whether he should 
grant the review or not. The learned Judge merely said ''I think 
I will hear his evidence" He has not coma to any finding as to 
whether there was a discovery of Yiew evidence : he has not come to 
any finding as to whether that evidence was of such an important 
nature that he ought to grant a review; mor has he conte to any 
finding as to whether due diligence was exercised by the deferfdants, 
with regard to the production ‘of such evidence at the trial. The 
result is that in my judgment ‘the order for review was made in con 
travention of rule 4 order XLVII of the Civil Procedure Code. 
Consequently, there is a right of appeal. 


There being a right of appeal, the next question that I have to 
consider is whether tbe order of the learned Judge should be uphe]d 
Or set aside. 

In my judgment there is no doubt that this*order should be set 
aside. In my judgment the defendants have not shown :any ground 
which would justify this Court in making an order that the evidence 
of Baldeo Sahay should ba taken on a ia í 


(1) (1915) I. L. R, 42 Calc. 830. : E xou s 
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With regard to the kind of evidence which is necessary in an 
application of this kind, I need not say any thing because my learned 
brother, Mr. Justice Mobkerjee and I had to consider thia point, and 
we dealt with it in tbe case of Nandalal Mullick v. Panchanan Muker- 

jee (1). Ido not intend toadd anything to what I said in my judg- 
ment in that case. The facts of this case are such as to convince 
me that the evidence which the defendants desired to put before 
the Court in no way comes within the ruling which we laid down in . 
that case. As regards the class of new evidence, the rule is that the 
new evidence must be such that if* adduced it would be practically 
conclusive, —that is, evidence of such a class as to render it probable 
almost beyond doubt that the decision or judgment would be differ- 
ent. What are the facta in this case ? We find that the defendant 
firm in the application which they made to tbe Court could not say 
more than that if the evidence had been given at the hearing it 
might “possibly” have altered the judgment—an allegation which is 
not sufficient to support the application. Then again, as to what 
jook place at the trial when there wassome discussion about the 
calling of the individual in question, I find a statement in the 
affidavit of Ramlal, a member of the plaintiff's firm, which is not 
denied by the affidavit put in in reply thereto, to this effect : 
“When the case came up for hearing on the 4th June last,- not only 
no application for adjournment of the case on behalf of the defen- 
dant firm on aceount of its inability to arrest the said Baldeo Dass 
was made, but on the contrary the learned counsel appearing for 
the defendant firm went on to the trial of this suit held herein and 
expressly stated tothe Court that Baldeo could not be produced, and 
even If he could be produced, no reliance could be placed upon his 

evidegce he having given his statement to both sides.” That is the 
man, with respect to whose evidence this application was made, in 
order that a further hearing of this cage should take place to see 
whether his evidence would bring &bouta different decision. In 
my judgment it cannot be said that Baldeo Dass's evidence which 
was described by the defendant's learned counsel as being evidence 
upon which no reliance should be placed, is evidence which would 
be practically conclusive or which would render it probable almost 
beyond doubt that the decision would be different. 


For these reasons on tbe merits, in my judgment this appeal 
should be allowed, and the order for review which was made, by 
my learned brother Mr. Justice Greaves should be set aside, and 


(1) (1917) 1. L. R. 45 Calc. 60; 26 C. L. J. 187. 
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that the defendant firm should pay the casts" of ^this one and of 
the application in the Court below. 

Mooker]ee, J. .—I agree that the order made by Mr. Justice ` 
Greaves on the application for review canpot he suxported. The 


_guit was instituted on the roth Auĝust 1918 for a declaration that 


a contract between the parties was void, inoperative, unenforceable 
and of no effect, and for an injunction to restrain the arbitration 
proceedings pending before the Bengal Chamber of Commerce. 
The suit was decreed on the 14th June, 1919. On, the roth June 
the defendant made an application for review of the decreà on the 
ground that the evidence of one Baldeo Sahai which was very rele- 
vant and most material could not be produced by him at the trial 
after the exercise of due diligence. A Rule was granted on the same 
day. The Rule was made absolute on the yth July, rọrọ. An order 
was subsequently drawn up in the following terms: “It is order- 
ed that this suit be placed on the peremptory list of suits for hear 
ing after & fortnight from the date hereof for retrial on bearing the 
evidence of Baldeo Sahai in the pleading in this suit mentioned as 
a witness on behalf of the defendant firm.” It cannot be disputed 
that the effect of this order was to set aside the decree made on the 
4ti* June, 1919. The plaintiffs have now Ue against the order 
made on the application for review. 

The appeal is sought to be supported on ‘the — that the 
application for review was granted in contravention of the provi- 
sions of rule 4 of order xlvii of the Code. Rule (:)} of that 
order provides that '' Any, , person considering himself aggriev- 
ed by a decree or order from which an appeal is allowed, but 


-~ from which no appeal has been preferred and who, from the dis- 


- covery of new and important matter or evidence which, after the 


exercise of due diligence, was not within his knowledge or could 
not be produced by him gt the time when the decree was passed or 
order made......... desires fo obtain a review of the decree passed or 
order made against him, may apply for a review of judgment to the 
Court which passed the decree or made the order," Itis clear that 
the litigant who invokes the jurisdiction of the Court to grant a 
review must allege the discovery of new and important matter or 
evidence which after the exercise of due diligence was not within his 
knowledge or could not be produced by itim at the time when the 
decree was passed or order made. When an application has been 
made on this ground, it may be granted ander rule 4, sub rule (a), 
if the Court is of opinion that the application for review should be 
granted. There is however an important proviso in these terme ;— 


Tulsiram Jankidess. 
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“ No such application shall be granted on the ground of discovery- 
of new matter or evidence which the applicant alleges “was not 
within his" knowledge , or could ‘not be adduced by him when the 
decree or order was passed or made, without strict proof of such 
allegation.” It will be observed that whereas the expression used 
in rules r and sis “New and important matter or evidence” the ex- 
pression in Clause (b) of the proviso to rule 4 is "Discovery of new 
matter or evidence." In my opinion, the effect of this expression 
is the same as [f the words used had been "New and important 
matter or evidence,” The jurisdictioh of the Court to grant a 
review depends upon the circumstances mentioned in rule 1 ; and 
it cannot be urged that rule 4 intended to prescribe s different test. 
Rule 7 next provides that an order granting an application for 
review may be objected to on the ground that the application was 
in contravention of the provisions of rule 4. Consequently when, 
as in the case before us, an application for review has been granted, 
it is open to the appellant to impeach the propriety of the order 
on tbe ground of contravention of the provisions of clause (b) of 
the proviso to rule 4. The appellant here argues that the applica- 
tion bas been granted on the ground of discovery of new matter or 
evidence which the applicant urged was not within his knowldtge 
or could not be adduced by him, when the decree or order was 
passed or mede, without strict proof of such allegation. In my 
opinion, it is pjaim that this objection is well founded. Before 
& Court can exercise the jurisdiction vested in it to grant an 
application for review on the groyad òf discovery of new and 
important matter or evidence, it is incumbent on the Court to be 
satisfied with,the allegstion of the applicant that the evidence in 
question &onstitated new and important evidence within the mean- 
ing of rule r. There is no adjudicatiom by the learned Judge in 
this case that he vas so satisfied. The Court must further have 
strict proof of the allegation that the evidence was not within the 
knowledge of the applicant or could not be produced 5y him at the 
time when the decree was passed or order made. The learned 
Judge in the case before us has not stated that there was in 
his opinion strict proof of the allegation. The expression “ Strict 
proof” was considered by this Court in the case of Adid Khondhar 
v. Makendra Lal De (1) and the substance of the decision of Sir 
Lawrence Jenkins was that strict proof means proof according to 
the formalities of the law. - But proof according to the formalities 
of the law does not imply mferely an allegation in accordance with 
(1) (1915) I L. R. 42 Calc. 830. 
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, the formalities of the law that the facts contemplated by rule t 


exist. The Court must be convinced that the materials placed 
, before it in accordance with the formalities ef the law do prove the 
" existence of the facts alleged. If i any other. view were taken, the 
result would follow that a party would be eatitled to an order for 
Teview in his favour upon the mere allegation that the evidence 
which he seeks to produce was not within his knowledge or could 
not-be produced by him at the time when the decrees was passed. 
In my opinion, it is the duty of the Court to come to the eonclusiqn, 
before it grants the application, that the evidence inyquestion is new 
and important and that it Was not within the knowledge of the 
applicant or could not be produced by him at the time when the 
decree was passed or order made. lf a Court without such adjudi- 
cation grant an application for review, the order is in my opinion 
contrary to the provisions of rule 4 and cannot be supported. In 
the present case, the order made by Mr. Justice Greaves ig open to 
that objection and must consequently be set aside. 


The question next arises as to whether this Court should consider. 


the materials on the record and come to a decision or whethey the 
matter should be remitted to the learned Judge. There can be no 
doubt that it is competent to this Court to deal with the matter 
finaly and it is in the best interest of the parties that we should so 
dispose of the matter. Now when the materials on the reeord are 
considered, it becomes plain that the applicatien for rcview should 


- never have becn granted. As regards the point whgthcrth. evidence 


was important evidence within the meaning of rule 1, 1t is clear that 
the answer must be against .the applicant. The word ‘Important’ 
serves the purpose explained in the leading decisions on the subject 
mentioned in the judgment of this Courtsin the case of Nandalal 
Mullich v. Panchanan Mukherjee (1). In that case refesence was 
mada by the learned Chief Justice to the decisions in Young v. 
Kersham (2), and Brown y. Dean (3). In the first of these cases 
Smith, L. J. observed that the new evidence must be such as would 
have been conclusive of the case if it had been adduced at the trial. 
Collins, L J. similarly observed that the party asking for the new 
trial must show that there was no remissness on his part in adduc- 
ing all possible evidence at the trial; and as to the class of new 
evideoce the rule is that the new evidence must be such that if 
adduccd it would be practically conclusive that is, evidence of such 
a class as to render it probable almost beyond doubt that the-verdict 


(1) (1917) I. L. R. 4s Calc. 60; 26 C. L. J. 187, 
(2) (1899) 81 L- J. 9313 16 T. L. R. 5a. (3) (1910) A. C. 373. 
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Chiranjilel Ramlal 
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Tulsiram Jankidass. 
Moskerjee, F. 
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would be different. In the second case, Brown v. Dean (1) Lord , 
Loreburn observed that the new evidence must at least be such as is 
presumably to be beliewd and if believed would be conclusive. I am 
not unmindful that in this latter chse Lord Shaw sounded a modified 
note. He observed that it was possible to figure cases in which 
evidence might not be conclusive but might be so gravely material 
god „50 clearly relevant as to entitle the Court to say that that 
material and gelevant fact should have been befote the jury in giving 
its decision But, whether we adopt the language used by Collins, 
L. J. or by Iprd Shaw, it is clear that the applicant in the case 
before us must fail. The evidence whieh he seeks to produce now 
is not important evidence in any sense of the term. It is undoubted- 
ly not conclusive evidence, as on the materials on tha record it is 
plain that the person had made contradictory statements before the 
trial and that at the trial his counsel declared that he could place no 
reliance on him by reason of such circumstance. It is impossible for 
us to hold that evidence of this description would be such evidence 
as would justify the grant of an application for review. 

‘Iedesire to emphasise what was said in the case -of Nandalal 
Mullick v. Panchanan (2) that applications for review on the ground 
of discovery of new and important matter or evidence should be 
considered with great caution. In the case before us there canebe 
no doubt that the application has been granted very lightly No 
doubt rule 4 of order 47 states that where the Court is of opinion 
that an applicatiqn for review should be granted it shall grant the 
same, But the opinion of the Court must be opinion according to 
law, and the principles laid down in jhe case mentioned are rules 
which must be bome in mind before applications of this character 
are granted. Il have no doubt at all that we should as a Court of 
appeal seb aside the order of the learned Judge in order to secure 
for the plaintiff the fruits of the lawful — which he obtained 
at the first trial. 


Fletcher J.—1 am of the same — and I have very little. 


to add. The first question in this case is, does an appeal lie fom 
the order made by Mr. Justice Greaves. It seems to me clear that 
it does Order XLVII rule 7 Code of Civil Procedure gives a right 


-Òf appeal in case a review is granted in contravention of the provi- 


sions of rule 4. Did the learned Judge in this case grant the order 
for review in contravention of the provisions of order XLVII 
rule 4 ? It seems to me quite clear that he contravened all the pro- 


(1) (1910) A. C. $75. . (2) (1917) L L. Fo 45 Cale. 6o. 
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visions of order XLVII rule 4 (a), The application ought to have Crvit. 
been rejected in Haine, as it did not contain the proper allegations | 1919. 
provided for by the terms of the order; and, also I think that the — Cy, sr Ramlal 


learned Tudge, even if the application contained the proper- allega- v. 
tions, was bound, before he could proceed to "make an order granting * nju 
the review, to find that these allegations were strictly proved ; that Fletcher, F. 


' means “proved” within» the meaning of the Indian Evidence Aq. 
“Proved” is defined in section 3 of the Act as follows : % A fact is 
said to be proved when, after considering the matter before it, the . 
Court either believes it to exist, or considers its existence so proba- 
ble that a prudent man ought, tinder the circumstances of the parti- 
cular case, to act upon the supposition that it exists.” The learned 
Judge in this case has altogether failed to consider. whether the 
allegations were proved, and the only remark that he has made is . 
that he thinks that he will hear the evidence of this additional 
witness, Itis quite clear that that does not satisfy the provisions 
contained in order XLVII as to granting a review on the grounds 
set up in this case. In that view itis quite clear that an appeal’ 
lay from the judgment of the learned Judge. If an appeal lay, 
I agree with the remarks of the learned Chief Justice that no case 
has been established on which the Court ought to grant & review on 
the dimfovery of new and important matter or evidence mentioned 
in order XLVII, I agree, therefore, that the appeal should» be 

allowed. 
Babu Kumar Krishaa Duit: Attorney for the Appejlants. 


Messrs. Mitter and Bural : Attorneys for the Respondents. 
à. T. M. T: "Appeal allowed. 
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APPEAL FROM ORIGINAL CIVIL. > 


Before Sir Lancelot, Sanderson, Knighi, Chief Justice, Sir Asutosh 
, Mookerjes, Knight, JMdge, and Sir Harnest Edward s 
' " — Knight, Judge, 


L&DURAM NATHMULL 


Oe g. i 


NANDALAL KARURI AND.OTHERS*, 


` Surisdiction—drbitration, reference to—Ciei Procedure Code (Act V of 1908), 


Sch. IT Pura 1—All the matters in syit—All the parties tateresied must 
join in the application— Party mof appeuriny in the swit, consent ef—Order 
of reference made without consent of all parties interested, tf valid—Award 
made on such reference, if valld—Rules regarding furisdiction—Hardskip— 
Tecknicality. 

A Court has no jurisdiction to make an order of reference under para. 1, 
schedule [I of the Code of Civil Procedure, without the consent af all the parties 
including the party who does not appear, interested. If an order be made without 
the consent of such non-appearing party, it is illegal and an award made on 
such reference ts also illegal. 

Per Mockerjes, F—When a Court is called upon to decide a matter of jurisdic- 


— ton, no question of hardship, no consideration of technicality can be permitted to 


affect the Judgment. ~ : 
The rules relating to jurisdiction should be strictly construed and the Court 
should be astute not to permit litigants to circumvent such provisions of the Code. 


Appeals by the Defendant. 

Suits were brought by one Nandalal Karuri against the Official 
Assignee of Calcutta, Nilmony Dag, an insolvent and a firm called 
- Laduram Nathmull. Nandalal was a mortgagor, Nilmony was the 
mortgage and Laduram Nathmull were sub-mortgagees from Nil- 
mony.e The suits were in the nature of redemption., Petitions were 
filed by the plaintiff praying that all matters in difference in the 
suits including the question of costs be referred to the sole arbitra- 
tion of Mr, A. N. Chaudhuri, Barristerat-law. The petition alleged 
that the defendant Nilmony Das being an insolvent had no interest 
in the suit inasmuch as all his interest in the property vested in the 
Official Assignee by operation of law. The order followed the peti- 
tien and provided that with the consent of all the parties as afore- 
said, all matters in difference in this suit and of the reference, be 
referred to the final ‘decision of Mr. A. N. Chaudhuri, Ba r-at-Law. 
The parties aforesaid were the official assignee, Laduram Nathmull 


© Appeals from Original Orders Nos. 65 to 68 of 1919, SiS Hie Orders ed 
Mr. Justice Rankin, dated the*5th June, 1919. 
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and the plaintiff and the consent of N ilmony' was nd obtained. An 
award was made, on which the following order was made by 

* Rankin, J.—In Suit No. 430 of 2918 I came to the conclusion 
that it was not possible under rule x of the and schedule to the 
Code to order a reference of "All matters in difference in this suit 
including the question of costs of this suit? &s the order. of 17th 
March 1918 purportede to do save by and with the consent of Kil 
existing parties to the suit regardless of whether any of them had or 


had not entered an appearance. If an improper or, unnecessary 


party has been implesded and,itis desired to proceed withdut his 
consent he must either be dismissed from the action or the order of 
reference must be mote guarded in its terms. 

The award which has resulted under the order must be set aside 
if the order was without jurisdiction and it is irrelevant to consider 
whether the arbitrator has or has not purported to affect the party 
who did not consent. 

Ifin the present case I could be satisfied that the learned 
Judge who made the order of 17th March 1918 had considered 
and intended to decide the point of law arising from the absence 
of consent by the insolvent, [ should think it my duty to follow that 
decisign. But though the fact that this consent was absent was 
placed before him I feel sure that the point of law was not; if only 
for the reason that, had it been present to anybody's mind, the 
difficulty would have been surmounted by the gimple process of 
_ dismissing the insolvent from the action, It does nof seem to have 
been present tothe mind of any one until it wes taken by Mr. 
Sircar and adopted by other codnsel in the same interest at the 
hearing of these motions. The point having, been taken, my duty 
is, i think, Jaid down for me and 1 must make the same order as 
was made by Fletcher J., and held to be right by the Court of 
appeal in Seth Dooly Chand Y Musafi (1). That case prevents 
me from holding that the pasties have agreed to treat the insolvent 
as having no interest and that they cannot go back upon this agree- 
ment as between themselves. The question is one of jurisdiction 
and the conditions of jurisdiction. If these are not satisfied I can- 
not refuse to notice the defect nor will I accept something less as 
sufficient. These conditions are simple and clear and should be 
kept so. Technicality will in the end be less. troublesome if they 
are exacted firmly aud in all cases, than if they are tempered or 
modified in tha hope of avoiding technicality. Rule r of the and 
schedule is to be obeyed, not merely to be placated, _ 


(1) (1916) as C. L. J. 339. 








é 
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As regards suit No*739 a motfon has, since I gave judgment on 
the main points, been launched by the Official Assignee and Karuri 
asking me to set aside the order of reference dated 17th March 191€ 
which wis made at the same time as the order which I am setting 
aside in suit No. 430. The* affidavits in opposition to that motion 


. stoutly deny that thtre was any mistake and emphasise the fact that 


thae orders were made on separate petitions in the two suits. They 
also contend that the mistake if any was one of law and not of fact. 
* I still think it perfectly clear that the only intention in the mind of 
any of the consenting parties was to,dispose, by reference to one and 
the same arbitrator and once and for of all the entire subject matter 
which was being litigated in the two actions. This intention fails 
altogether—not in part only but entirely—if the order in suit No. 
430 be set aside. This failure is because the parties thought that 
suit No, 430 was being referred when it was not being referred. The 
distinction between mistake of law and mistake of fact is of no 
service to the parties who desire to uphold the award. The agree 
ment in question was about legal proceedings and the present 
position is not that the parties have done what they intended to do 
as regards these proceedings—to send them all to arbitration —and 
have discovered thatthis hasa different legal consequenge from 
what they thought. The position is that they have not sent them 
all to arbitration : as regards one suit the gentleman named was not 
arbitrator at all: thinking that he was the parties referred to him 
the other. ° 
It is further" objected that as I cannot now make an order of 
review, I cannot in any proceeding in this suit (No. 739) set aside 
the order of reference, and that a separate suit must be brought for 
the purpose. j 
It is contended in reply to this objection, first, that apart from 
an order of review I can discharge the order of reference ; and 
secondly that in any case I can refuse to confirm the award. In my © 
opinion the Court can in the same action in which an interlocutory 
order has been made by consent, set aside that order on the 
ground of mistake vitiating the agreement upon which the order 
was based Mullins v. Home (1); Ainsworth v. Wilding (a). 
This doctrine. was affirmed by the Lord Chief Justice in Meals v. 
Gerdon Lennox (3) in the case of an order of reference. The 
Court of Appeal which reversed that decision expressly agreed 
with the principle of the cases above cited. In the House-of 
(1) (1879) 11 Ch. D. 763, (2) (1896) 1 Ch. 675. 
(3) (1903) 1 K. B. 838. ` 
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Lords Keals v. Gordon Lennex (») where the judgment of the Lord 
Chief Justice was upheld, Lord Lindley expressed himself in terms 
e which certainly cover the same pnnogiple if thêy do not go further. 

The Indian cases satisfy me that independently of thè statutory 
right to apply for a review the Court has jurisdiction to set aside 
& consent order upon any ground which *would invalidate an 
agreement between the parties. Akshootosh v. Tara Prasanna (2). 
Nistarini v. Nundo'3); Biraj Mokun v. Chinta Moni 19; Bauth- 
math v. Ram (5) ; Fatmabai v. Sexbai (6). This jurisdiction is part 
of the ordinary law; the autpority for it is to be fotind'in English 
casos ; and the limitations which in England have been set to its exer 
cise have.been adopted here. The English cases cited and followed 
are, e.g., Flower v. Lloyd (7) ; Gilbert v, Endean (8); Huddersfield 
Banking Co. v. Henry Lister and Sons (.) ; Ainsworth v. Wid- 
ing (r0). Now these cases were none of them concerned with 
merely interlocutory orders and I bave found no Injian cases in 
which such orders were ‘being challenged. In many of the Indian 
cases, the English rule bas been affirmed thata separate suit is 
necessary. But the Courts in India have never purported to ‘vary 
the English rule and have never so faras I can find applied it 
whege it is not applicable or considered it with special reference to 
interlocutory orders. Fiewer v. Lioyd (7) and Gilbert v. Endean (8) 
were decisions to which Sir George Jessel was a party and tie latter 
was cited to him in Ms//ims v. Howell (11) where he held the rule 
inapplicable to interlocutory orders. I feel on toand ground there- 
fore io holding that the rulein India is the same as the rule in 
England and in refusing to mbke it into something different. - 

If there be any special danger in Indis of the principle which 
Ihave accepted being abused I thihk the observafions of Lord 
Halsbury in Keale v. Gordon Lennox ( 1) are in point and in any 
case to shorten the arm of the Court is not the remedy. The Court 
is not bound to act on motion, where a more formal proceeding 
is desirable, though Doe d. Lord. Carlisle v. Bailli} (12) seems to 
show that this is no new application of the general power of the 
Court to act on motion in & proper case. 





(1) (1902) A. C. 465 (473) ° 
(3) (1884) I. L. Re 10 Calc. 612. (3) (1899) 1. L. R. 26 Calc. Sor. 
(4) (1901) 5 C. W. N. 877. ~ (3) (19005 6 C. W. N. 83; 
(6) (1911) I. I. R. 36 Bom. 77. (7) (1877) 6 Ch. D. 197. 
(8) (1878) 9 Ch. D. a59 (9) (1895) 2 Ch. a73. 
* (10) (1896) 1 Ch. 673. (11) (1879) 11 Ch. D. 763. 


(13) (1811). 3 Taunt 378. - 


1910- 
Laduram 
*. 
Nandalal, 


Rankin, F. 


* 
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Now I have before me, apart. from the two awards set down by 


_ the officers of the Court for confirmation, the following applications : 


First a motion ‘brought by notice dated s4th April 91g in the 
Insolvency of Nilmoni Das (No. 2o of 1918) on the pert of Prova- 
sanker & Co., as cfteditors,asking for directions to be given to the 
Official Assignee, I gmake an order on that motion that upon giv- 


*ing,g proper indemnity to the Official Assignke to the satisfaction 


of the Regéstrar in Insolvency these creditors be given the conddct 
Qf all subsequent proceedings in suits Nos. 430 and 739 so far as 
the Official Assignee is concerned with liberty to act for him and 
in his name subject to any further order of the Judge in Insolvency : 
provided further that no new proceedings whether by way of appeal 
or otherwise shall be instituted by the creditors in the name of the 
Official Assignee without the leave of the Judge in Insolvency. The 
creditors Provasankar & Co., must pay the costs of this motion to 
Laduram Nathmull but there will be no other order as to costs, 
save that after both suits have been finally settled or decided the 
creditors are to be at liberty to make application in Insolvency to 
receup themselves for their own costs Of this motion out of the 
insolvent’s estate. | 

Secondly I have a motion (30th April 1919) by Karuri asking 
to have the award in Suit No. 430 set aside. I propose to make 
that ofder. There will be no order as to costs, I direct the award 
to be taken off the file but stay this portion of the order pending 
any appeal. — e ° 

Thirdly in Suit No. 739 I have a motion by the Official Assignee 
and Karuri asking me to set aside ‘the consent order of reference 
dated 17th March 1919. That motion was brought on sand May 
1919 as a feault of my previous Judgment. I propose to make that 
order bêt without costs. I direct the award in this suit also to be 
taken off the file but stay this porsan of the order pending any 
appeal. 

On the other two motions to set aside the award. one brought 
by the Official Assignee dated 3oth April rgrg in suit No. 430 and 
the other by Karuri dated s5th April 1919 and intituled in both 
suits I make no order, as to costs or otherwise. : 

Against this order, the plaintiff appealed. 


Messrs. B. L. Mitter & S. L, Banerjee for the Appellant. 
| Mr. N. N. Sircar for the rst Respondent. 
Mr. S. R. Das for the Respondent Official Assignes. 
Sir B, c Mitter forthe Respondent Nilmony Das insolvent, 
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The judgments of the Court were as follows : 


Sanderson, C. J.:—This is an appeal “from an order of my 
learned brother Mr. Justice Rankin by which it, was ordered that the 
award of the arbitrator appointed in the suit, by.reason of. fhe order 
made in the suit and dated the 17th March, w)Ir9, be set aside and 
taken off the file. The learned Judge came to his conclusion on the 
ground that the conditions of the jurisdiction which is given. by 
clause (1) of the second schedule to the Civil Procedure, Code "had 
not been complied witb. . 

The suit was brought by one Nandalal Karur, against the 
official Assignee of Calcutta, Nilmoney Das who was then an in- 
solvent, anda ‘firm called Laduram Nathmull It appears that 
Nandale! Karuri was a mortgagor, Nilmoney was the mortgagee and 
Laduram Nathmull were sub-mortgagees from Nilmobey, 


The prayers of the suit are set out at page 30 of the paper book. 


in Appeal No. 66 of 1919 and were.as follows: ‘(a) That the said 
premises Nos, 84 A, 84:¢ A, 84-2 A and 84-3 A, Bowbazar Street in 
the town of Calcutta be declared redeemed and discharged from the 
mortgage or charge effected by virtue of the deposit of title deeds 
made on the 7th day of February, 1915: (b) That if necessary, all 
accounts’ be taken and enquiries made as to this Hon’ble Courts may 
seemefit or necessary and the usual redemption decree be passed in 
this behalf. | ‘ 

(c) That the defendants Laduram Nathmull, Nilmoney Das and 
the Official Assignee or whoever amongst them are gr is found to be 
in custody of the title deeds and deposited as aforesaid on the 5th 
day of February, 1915, be diragted to return the same to the plaintiff 
and do also make over the said memorandum of agreement, dated 
the said 7th day of February, 1915, duly canoelled.” — , 

' A further prayer was that the “Defendants Laduram Wathmull 
and the Offitial Assignee or either of them do pay to the plaintiff his 
costs:of this suit." : 

. Now, the petition was by the plaintiff Nandalal Karuri and he 
prayed by that petition that all matters in difference in this suit in- 
cluding the question of costs be referred to the sole arbitration of 
Mr. A. N. Chaudhuri, Barrister-at-law. The petition alleged that 
the defendant Nilmoney Das being an insolvent had nojinterest in 
the. suit inasmuch as all his interest in the aforesaid property vest- 
ed in the Official Assignee by operation of law. The order followed 
the petition and provided that with the consent -of all the parties 
as aforesaid, all matters in difference in this suit including the ques- 
tion of costs of the suit and of the reference be referred to the final 
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decision of Mr. A. N. Chaudhuri, Bar-at-law.—" The parties afore» 
said " were the Official Assignee, Laduram Nathmull and the plain- 
tiff, and the consent of, Nil BOB) Das—one of the defendants, —vwas | 
not obtained. 

The learned Judge es held that in this case, Inasmuch as the 
consent of Nilmoney Das had not been obtained and inasmuch as 
all the mattersin difference in the suit including the question of costs 
were ‘referred, the Court had no jurisdiction to make the order of 
reference. , I cannot help feeling in this case that the upholding of 
this order may involve some hardship upon the appellant and that. 
if proper steps had been taken at the ‘time of the application for 
reference, either to strike out the name of Nilmoney Das as a defer 
dant in the suit or to modify the terms of the application, the result 
which has now been obtained might have been different. But this 
is a matter of importance, as it relates toa question of jurisdiction, 
and inasmuch as our decision in this case may affect other cases in ` 
the future, it is impossible to allow any consideration of hardship 
to influence our decision. I agree with what the learned Judge has 
said upon that point. It is this: “ The question is one of jurisdic- 
tion and the conditions of jurisdiction. If these are not satisfied I 
cannot refuse to notice the defect nor will I accept something leas as 
sufficient, These conditions are simple and clear and should be kept 
so. Techincality will in the end be less troublesome if they are 
exacted flrmly and in all cases, than if they are tempered or modi- 
fied in the hope of avoiding technicality. Rule 1 ofthe and Schedule 
is to be obeyed, not merely to be placated.” I think it is obvious 
from the terms of this clause that it wgs contemplated that in certain 
cases all matters in difference in the suit might not be referred; and 
that when only some matters in difference in the suit were referred 
the consegt of the parties who were interested in those matters would 
be sufficient. That however is not this gase, because, 'as I have 
already pointed out, the order of referegce was that all matters in 
difference in this suit including the question of costs should be 
referred, Having regard to the allegations in the plaint, the relief 
asked for therein and the form of the order of reference to which I 
have just referred, in my Judgment it is impossible to say that Nil- 
money Das was not a party interested in the matters which were 
referred : even though he did not appear, the Court had no juris 
diction to make the ordet of reference without his consent, Conse- 
quently, inasmuch as the Court had no jurisdiction to make the 
otder of reference the whole proceedings were invalid from the be 
ginning, and the award itself was invalid : and, therefore, the order 
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of the learned Judge was itii and he appeal, therefrom should be 
dismissed with costs. 
+ Mooker]eoe, J.—1 agree that this appeal mht be dismissed. 

I desire to add that when the Court is called upop to Gecide a 
matter of jurisdiction, no question of Hardship, no consideration of 
technicality can be permitted to affect our judgrhent. The founda- 


tion of jurisdiction here is the agreement amongst all the parties 


interested that the matters in difference between them shall be 


referred to arbitration. If all the parties interested do not apply ° 


and yet an order of reference is made, the order is illegal because 
made without jurisdiction. If an award follows on the basis of that 
reference, it is equally illegal, because it is founded upon a reference 
made without jurisdiction. In my opinion, the rules relating to 
jurisdiction should be strictly construed and the Court should 
be astute not to permit litigants to circumvent such provisions of the 
code, for otherwise parties will be encouraged to evade these statu- 
tory directions, On the facts stated by learned counsel, it is plain 
that we cannot hold that the insolvent had no interest within the 
meaning of the first paragraph of the second schedule of the Code 
of Civil Procedure ; indeed, he frankly admitted that his consent to 
the refgrence could not be obtained because he had Sa ppearon 
in view of the bankruptcy proceedings. 
Fletcher, J Jd.—1 agree. 
Appeal No. 66. — 
The judgment of the Court was delivered by . 
Sanderson, C. J.—This appekl being called on, it is agreed that 
the judgment in the last appeal (No. 65 of 1919) covers this appeal. 
The result is that in our judgment this eppeal should be Uismissed 
with costs, 
Messrs, Pugh & Co. Attorneys for the Appellant. 
Messss, B. N. Basu & Ca, :— Attorneys for the Respondents in 
Appeals Nos. 65, 66 and 68. 
Mr. M. N. Seni—Attorney for the Respondent in Appeal 
' No. 67. 
A, T. M. : Appeals dismissed, 
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Sanderson, C. 9. 


December, 4. 


~ * 


THE CALCUTTA LAW JOURNAL, [Von XXXI. * . 


ide Before Sir Lancelot Sanderson, Knight, Chief Justice, Sir Asutosh, 
— Mookerjee, Knight, Judge, and Sir Earnest Edward 

Hey — o Flikker, Knight, Judge, 

"NE i; G. M, BIRLA & CO. . 


pua ° . v. 
* IJI- ` 
* 
sia d JOHURMULL PREMSUKH. 


» 4. — order— Prececdin gz, stay of —Arbitration—Impeacking centr æct ⸗ 
Misrepreeeniation te avoid contract. 


An arbitratign proceeding f to be stayed when a plaintiff impoaches a contract 
on equitable grounds : Gajanand v. Aaii Taled (1) followed. " 

A miscepresentation should in fact materially induce the contract in order to 
give a right of avoidance. 
` Appeal by the Defendants. 


Suit for a declaration that a certain contract was void and un- 
enforceable against the plaintiffs and for an injunction restraining the 
defendant firm from proceeding with the arbitration proceedings 
before the Bengal Chamber of Commerce mentioned in the plaint. 
Mr. Justice Chaudhuri granted an interlocutory injunctión restrain- 
ing the arbitration proceedings in the case by the following order: 

. Chaudhuri, J.: The plaintiff firm has instituted this suit for 

— a declaration that the contract, dated the 6th July, 1918 is v8id and 
unerfforceable against them and for an injunction restraining the 
5 defendant firm from proceeding with the arbitration proceedings ` 
before the Bengal Chamber of Commerce mentioned in the plaint. 

They allege that.after the contract wes entered into they called upon 

the defendant firm to declare the mame of the mill in terms of the 
contract but the defendant firm failed to declare the name and re- 
quested the plaintiffs to send the goods in their name. The plaintiffs 

thereupon treated the contract as void inasmuch as the defendant 

firm had no principals and as they bati failed to disclose the name 

of the mill. The defendant firm’s answer is that there is a well 

known and recognised usage in the jute Ånd hessian trades in Calcutta 

that the following incidents were and are annexed to the contract in 

suit:--“ That the persons signing as brokers in the case of contracts 

purporting to be for their principals are themselves entitled to en- 

force such contracts and are liable personally 'on such contracts in 

all cases f.c., in cases where they have been undisclosed principals 

as also in cases where in fact they have no principals and act for 


* Appeal from Original Order No. 57 of 1919, against the order of Mr. Justice 
Chaudhuri, dated the 13th June, 1919. 


{1) (1917) 23 C. W. N. 538. 
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themselves and on their own account, They. may sign such ‘com 
tracts as aforeshid when negotiations between them and some mill 
qr mills or other party are in progress, and, on the closing of such 
negotiations within a reasonable time declare the name of their princi- 
pals accordingly, and when such negotiations fre not so closed, the 
persons signing as aforesaid are entitled to enforce such contracts 
and remain solely persqnally liable on such contracts" They aljege 
that the contract was entered into on the defendant. firm’s risk and 
responsibility and that they were to be treated and as a fatter of, 
fact were treated as principals in the transaction and they deny that 
they represented themselves to have acted as brokers. They do not 
admit that they were bound to declare the name of the mill and that 
they were entitled to ask for the goods in their own name. They 
refer to certain correspondence and allege that the plaintiff firm 
antedated its letter of cancellation. It was held in Ramji Das v. Janki 
Das (1), that where a person in entering into a- contract purported 
to act as agent for an undisclosed principal but in fact no such 
principal existed and the person was in reality acting on his own 
account he is debarred from suing on the contract by. section 
#36 of the Contract Act, 

It was held in Joy Lal] v. Monmotka Nath Mwilih (2), that in a 
-mit of this character evidence of the alleged custom is admissible. 
That case related to an application to set aside an award of the 
Bengal Chamber of Commerce and it was held that the Chamber 
had jurisdiction to go into the question and the awafd aras not there- 
fore bad. It seems to me that the questions involved in this suit are 
of a complicated character and tmvolve issues as regards custom and 
misrepresentations made and -also the truth and otherwise of certain 
important letters between the parties being sent"on proper.dates. It 
involves questions of fraud and forgery and I think under the cir- 
cuinstances it is a fit case for tfial by this Court and not by the 
Chamber. It was held in Gajanand Maskara v. Shaik Taled Jalal- 
uddin (3), that in a case where the plaintiff was impeaching the con- 
tract on the ground of fraud it was quite right to stay the arbitration 
proceedings. Another ground has been taken whether such a suit 
is at all maintainable baving regard to section 42 of the Specific Re- 
lief Act which corresponds to English order xxv— 5. This is a quee- 
tion which ought to be properly determined as L preliminary issue 
in the suit The Rule is made absolute ; costa of this application 
will be costs in the cause. 

(t) (1912) I. L. R. 39 Calc. 803. (2) (1916) 130 C. W. N. 365. 

(3) (1917) a2 C. W. N. 535. eS i X le. d 


"155 
- t ra 


— — 


913. 
G. M. Birja & Co 
Jobicmal 
Chexdkwri, Y. 


bunnan aasan 


- 


THE CALCUTTA LAW JOURNAL. [Von XXXI 


Against this order, the defendgnts appealed. ° 
Sir B. C. Mitter with Mr. K. P. Khaitan for the Appellants. 
Mr. N. N. Sircat for the Respondents. E: 


The fudgmenta of the Court were as follows : 
$ 
Sanderson, C. J. :— The learred Judge has granted an interlo- 


* cytpry injunction restraining the arbitration proceedings in this case. 


The Idarned Judge relied upon several grounds in his judgment, 


‘but the learned counsel appearing in this Court for the plaintiff 


respondet has said that he can support one of those grounds only, 
which was as follows: (page 30, line a5). "It was held in Gajanand 
Maskara v. Shaik Taleb Jalaluddin (1) that in a case where the 
plaintiff was impeaching the contract on the ground of fraud it was 
quite right to stay the arbitration proceedings.” That is the only 
ground on which the learned counsel has endeavoured to support 
the learned Judge's judgment—he has not argued the points which 
were urged in the other case and to wbich I drew attention in my 
previous judgment. 

' The question is whether the plaintiffs in this suit can be said to 
be impeaching the contract upon an equitable ground such as that 
the plaintiffs were induced to enter into the contract by fraudulent 
misrepresentation. A statement of the alleged misrepresentation 
is found in the letter of Messrs. Fox and Mandal at page 19 where 
it is said: ''The contract was on the face of it with a mill whose name 
was not disclosed and if your clients chose to pass a so-called 
contract without having secured.a millas their principal they were 
guilty of misrepresentation, as soon as this became obvious to our 
clients, viz, when yoyr clients asked for delivery to themselves our 
clients were perfectly justifed in repudiation of the so-called con- 
tract.” When I turn to the plaint which was filed in this case, 
I find that it is in paragraph 4 that the ground, upon which reliance. 
is now placed is dealt with. There I find this: "'ínasmuch as the 
defendant firm had failed to disclose the name of their principals 
and inasmuch as the defendant firm had in fact no principal the 
plaintiff firm treated the said contract as void and inoperative.” 


"To my mind, if the plaintiffs desired to impeach this contract on 


the ground that the defendants had made a fraudulent misrepre- 
sentation which induced them to enter into the contract, then they 
ought to have so pleaded. There is no such allegation.in the 
plaint: lt is clear that the misrepresentation must have in fact 


(1) (1917) aa C. W. N. 535.° 
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materially induced the contract jn order to give the right of avoid- 
ance. There is no allegation in this plaint that the plaintiffs were 
deceived or that the alleged misrepresentation gnduced the plaintiffs 
to enter into the contract. I think this is one answer to the 


argument which was put forward by he learned counsel for the 


plaintiffs. 


I think there is a further answer :—The defendants alleged that * 


in the trade in question there is a well-known and universal custom. 


The custom alleged is set out in the learned Judge’s judgment at, 


page a9 of the paper book—I do not propoge to read,it all, but 
part of it runs as follows: “They (i. e. the persons signing as 
brokers) “may sign such contracts as aforesaid when negotiations 
between them and some mill or mills or other party are in progress, 
and, onthe closing of such negotiations within a reasonable time 
declare the name of their principals accordingly, and when such 
negotiations are not so closed, the persons signing as aforesaid are 
entitled to enforce such contracts and remain solely Pone 
liable on such contracte? —— 

The defendants argued that the alleged custom is tacitly incap- 
porated into the contract and must be taken as a part, though an 
unexpressed part, of the agreement between the parties: and, that 
if the*lleged custom is taken as part of the contract between the 
parties, that custom in itself destroys the allegation of fraudulent 
misrepresentation which the plaintiffs have urged in their argument 
in this Court, but which, as 1 have said before, was not properly 


pleaded in their pleading. For these reasons, having regard to’ 


the form of the pleading in thia case, and having regard to the 
alleged custom which is relied upon by the defendants which they 
say must be incorporated into the written contract, I am pf opinion 
that this is not a suit in which the plaintiffs can be said to be im- 
peaching the contract upon equitable grounds: For these reasons 
the appeal should be allowed and the questions at issue between 
the parties should be referred to the tribunal which the ‘parties 
themselves have chosen. Consequently, the interlocutory injunction 
which bas been granted by Mr. Justice Chaudhuri should be set 
aside and that the respondents must t pay the costs in this Court and 
in the Court below. 

Mooker]eo, J.—I agree. 

. Fletcher, J.—1 agree. * 

Messrs. Khaitan & Co.: Attorneys for the Appellants, 

Messrs. Fox & Mandal: Attorneys for the Respondents, 
A, T. M. : Appeal allowed, 
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^ Before, Sí» Lancelot Sanderson, Knight, Chief Justice, Sir Asutosh’ 
Mookerjes. Knight, Judge, and Sir Earnest Edward Fletcher, ) 
° Knight, Judge. ° 
——— DILSOOE ROY 
v. 


Nie V d KUN] LALL MANOHAR BASS.* 


‘Appeal— Fubgmeni— Order refusing to issus commission to examine wilussses— 
^ Leter? Patent, d. (15). 


No appeal ls from an order refusing to issue commisslon for the examination 
of witnesses, as the order is nota judgment within tho meaning of clause (15) of 
the Letters Patent. 


Appeal by the Defendants. 
Suit for recovery of certain sum of money. 


An application was made for the issueof commission to examine 
witnesses, which was refused by the following order of 


Greaves, J. : Upon reading on the part of the defendant firm a 
Masters summons bearing dnte the 26th day of June last and an. 
affidavit of Kherode Chandra Chowdhury of the due service thereof 
affirmed on the 27th day of June last and an affidavit of Babu Lal 
affirmed on the 26th day of June last and an affidavit of the said 
Babu, Lall affirmed on the 4rd day of July instant all filed this day 
and upon reading on the part of the plaintiff firm an affidavit of 
Madan Lall Jajan affirmed on the and day of July instant filed this 
day and upon hearing Mr. A. K. Roy advocate for the defendant 
firm and Mr. S. N. Bacerjee advocgte for the plaintiff firm,.it is 
ordered that the application of the defendant firm pursuant to the 
said Mastey’s summons be and the same is hereby dismissed. And 
it-is further ordered that the defendant firm do pay to the plaintiff 
firm their costs of and incidental to this application including the 
fees to counsel to be taxed by the Taxing Officer of this Court. ' 


Against this order, the defendants appealed. 
Mr, A, K. Roy for the Appellants. 
— Messrs. S. N. Banerjee and &. N. Mitter for the Respondent 
The judgment of the Court was delivered by ` 
Sanderson, C. J.:—This is an appeal from an interlocutory 


' order made by my learned brother Mr, Justice Greaves. “An applica: 


tion was made om behalf of the defendants that a commission should 


- * Appeal from Original Order No. 63 of 191g, against = decision of Mr, 
Justice Greaves, dated the 7th July, 1919. 
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issue for the examination of two gentlemen whose evidence the emi 
defendants desired to place before the Court: :The learned - Judge 1919 
refused the application. In our judgment, there is no appeal from Toremall I a 


this order: it is not a "judgment ” wifhin the meaning of clause, 15 
of the Letters Patent. I think it ia right to add that we would have Ker L LN 
dismissed the appeal on the merits, becauso jhe applicant has not Senderson, e. 
put materials before the Court sufficient to satisfy us that the presence * 
at the trial of these gentlemen cannot be obtained by the defendants. 


The result is that this appeal is dismissed with costs.  " . 
Mr. S M. Dutt: Attorney for the Appellants. Ue TES x i 
Mr. J. K. Sarkar Attorney for the Respondente =~ l i 


A, T, M. . Appeal dismissed: 


Before Sir Lancelot Sanderson, Knight, Chig Justice, Sir Asutosh 
— Knight, Judge, and Sir Earnest Edward l 
Fletcher, Anight, Judge. 


l MOHAN LAL SHAH AND ANOTHER s 
9. 


ae JAHURY LAL SHAH.* >œ, T 


Resjudicata-—Céeil Preesdwre Code (Act V ef 1908), Sec..11— Claiming wuder - 
. afferent title Claim raised but.qo? decided. 


The present suit was instituted against J, asking fora declaration that the 
properties mentioned. in the plaint were acquired by Dy and that be died possessed 
thereof, and that the plaintiffs as his heirs were entitled to possession of auch li 
properties. Previously a suit No. 217 of 1913 were brought by the present plain- 
tiffs against their fatber D, and the present defendant, asking foc & declaration 
that D held the Identical propetties, which wore claimed In the present sult, as 
trustee for them. D died sbortly after the institution of suit No. 317. That sult 
was amended on the plaintiff’ application by recording the death of D and a now 
summons was issued to j, the remaining sole defendant in suit No. s17. No 
amendment having then been made or applied for in order to raise the claim put 
forward in the present suit, all matters in the suit were referred to arbitration. 
Late in the arbitration the present plaintiffs applied to the arbitrators to decide 
the claim which was made in'the present sult, The arbitrators decided that they 
Ead no jurisdiction to do so asthe only matter referred to them had been the 
question of trust, Thereafter the plaintiffs in salt No. 317 applied to the Court 


* Appeal ‘rom: Original Ciel No. 4f of 1918, against the decision of Mri 
jJastice Greaves, dated the and May, 1918. 
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asking that thoy might be at liberty to amend by raising in that sult the claim 
that was made in the present sult. The application was;refused : 

Held, that tho sult wes not barred by res judicata, as the plaintiffs wore 
under a different title to that under Which they were endeavouring to support thelr 
claim in the first iid sascha the plaintiffs! attempt to raise that point was 
refused by the former Court. 

h , Appeal by the Plaintiffs. 3 

Suit foprecovery of certain property. i 
* The material facts appear from above. 

Tite suit was dismissed by the following judgment of 

Greaves, J. :—This is a suit commenced by Mohan Lal Shaha 
and Mati Lal Shaha against one Jahury Lal Shaha, and the plain- 
tiffs ask for a declaration that the properties set forth in para. rr 
of the plaint were acquired by Dilchand Shahe, and that he died 
possessed thereof, and that the plaintiffs as his heirs are entitled to 
possession of such properties ; the plaintiffs also ask for conse- 
querítial relief namely discovery and an account. 

. A preliminary objection is taken, on the part of the defendant 
that by virtue of the provision of section r1 of the Code of Civil 
Procedure this suit is barred. Section rr provides as follows :— 

“No Court shall try any suit or issne in which the rfatter 
direcuy and substantially in issue has been directly and substan; 
tially in issue in a former suit between the same parties, or between 
parties under whom they or any of them claim litigating under the 
same title in a Court competent to try such subsequent suit or the 
suit in which such issue has been spbsequently raised and has been 
beard and finally decided by such Court." 

And explanation 4*of the section is as follows :— 

“ Ayy matter which might and ought to have been niade the 
ground of defence or attack in such fommer suit shall be deemed to 
have been a matter directly and substantially in issue in such suit,” 

The defendant here contends that the matters raised here might 
have been decided in another suit No ary of rgra, which was a 
suit brought by the present plaintifis against their father Dilchand, 
and the present defendant asked fora declaration that Dilchand 
held the identical properties, which are claimed in this suit, as 
trustee for them. 

Dilchand had two wives Kulia and another. The present plain- 
tiffs are the sons of Kulia and the second wife had a son Chaitan 
Lall who died unmarried in 1886, and with whom we are not con- 
cerned. The contention df the pleintifly in suit No. a17 of 191a 
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e was that their maternal grandfather Misri Lal created a trust of 
certain properties in their favour. It appears from tho schedules 
A and B to suit No. 317 of rora that what, was then claimed as 
* being trust property held by Dikhand on behalf of the plaintiffs 
was a certain house, No. 3H8 Bazar Road Hastings, valued at about 
Rs. 2,000 and certain stock-in-trade including gold and silver articles 
* and ornaments valued at about Rs. 7,000. Schedule A to the plaint 
in that suit has a heatling weight of the gold articles and the , 
weight of it for the purpose of this application are the first five 
articles under that heading. In the plaint in this su, in paragraph 
11 it will be found that the claim is made in respect of premises 


No. sH8 Bazar Road Hastings, valued at about Rs. 2,000, and a 


stock-in-trade gold articles and ornaments valued at Rs. 7,000, and 
the-articles (c) (d) (e) (f) and (g) are identical with the gold articles 
above referred to set forth in schedules A of suit No. 217 of 1911. 
Consequently itis clear that so far as the subject matter of the two 
suits is concerned, they are identical. 

Now, when suit No. 217 of 1912 was commenced, Dilchand was 
alive and there is-no doubt that aslong as he was alive the plaintiffs 
in thet suit and in the present suit could not raise as an alternative 
claim that they were entitled to the properties claimed in suit 
No. 417 of 1912 and in this suit as heirs of Dilchand, ‘That suit 
was commenced on the sth March 1912 and Dilchand disd five 
days later, namely, on the roth March rora. On the roth April 
1913 the süit was amended on the plaintiffs? application by record- 

f? ing the death of Dilchand and a new summons was issued to Jahury 
Lal Shaha, the remaining sole defendant in suif No. a17 of 1912; 
and there is no doubt that at that time the claim which is raised in 
the present suit could have been raised in that suit. On the s4th 
November 1913 no amendment having fhen been made’ or applied 
for in order to raise the claim put forward in the present all matters 
in that suit, were referred to arbitration. Late in the arbitration the 
present plaintiffs applied tọ the arbitrators to decide the claim which 
is now made in this suit The arbitrators quite rightly decided that 
they had no jurisdiction to do so as the only matter referred to them 
had been the question of the trust specifically raised in suit No, 317 
of 1912. Thereafter in the month of February 1915 the plaintiffs 
in suit No. 1317 of rọra applied to the Court asking that they 
might be at liberty to amend by raising in that suit the claim that is 
now made in the present suit. That application was refused and I do 
not think it is an unreasonable inference to draw that the application 
was only made in vie w of tbe fact that the plaintiffs apprehended an 


^ 
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unfavourable decision of the arbitrators with regard to their clairh 


" that a trust had been created in their favour by Misri Lal of which 


Dilchand was their tristes ; and I think the inference is also Justi-, 
fied by the statements that are contained in paras. 7 and 8 of the 
plaint in the present “suit. This being so, I have gotto decide 
whether the case falls within section rr, explanation 4 of the Civil 
* Procedure Code or not. - I think it does. 1 think having regard to 
the words of explanation (4) that after Dilchand’s death on the sth 
March 1f12 matters that are raised in this present suit might have 
been rgised aan alternative claim in suit No. a17 of 1912 and 
when new summonses were issued on the roth April the suit was to 
some extent a new suit in which certainly this question could have 
been ráised. l 
This being so I must hold that the preliminary objection pre- 
vais, and accordingly the suit faila and must be dismissed. The 
plaintiffs are suing in forma pauperis, and therefore there will be 
no order for costs. There will bean order for taxation as between 
attorney and client on scale No. a against the defendant in favour 


of Ris attorney. 
Against this decisi on, the plaintiffs appealed. 
Mr- U. P. Rey for the Appellants. . 
Messrs. B. K. Lahiri and N. M. Chatterjee for the Respondent. 
The judgments of the Court were as follows: 


Sanderson; C. J.:—This is an appeal from the Judgment of my ~ 


learned brother Mt. Justice Greaves, The suit was by the plaintiffs 
claiming, as heirs of their deceased father, certain properties which 
were mentioned in the plaint. 

The learned Judge has disposed of the case upon a preliminary 
point, namely that the suit w ould not lie by reason of the provisions 
of section rz of the Civil Procedure] Code and by reason of a previous 
suit which was instituted in 19ra. It appears that when the suit of 


"191a was instituted the father of the plaintiffs was still alive. It is, 


therefore, obvious that when the suit was instituted the plaintiffs 
could not claim as his heirs But the father who was one of the 
defendants died shortly. after the suit was instituted and an amend- 
ment was mado record ing the death of the father.(Dilchand) and a 
new summons was issued to the remaining sole defendant. Then 
all matters in dispute in that suit were referred to arbitration: and, 
after the reference the plaintiffs desired to raise the point which they 
are raising in this suit, and they applied to the Court that they might 


- 
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ave an opportunity of amending the plaint by raising in that suit 
the claim which is now being raised in the present suit, That appli- 
cation was refused, and the Court. has now hejd that although the 
‘plaintiffs applied in the first suit te raise the point which they are 
now raising, and although that application wag refused, thair prosent 
suit must be held to be untenable, because the question is res judicata. 


In my judgment the learned Judge's decision can not be supported, 


Arst because in this sult the plaintiffs are suing under a different fitie 
to that under which they were endeavouring to support their claim 
in the first suit: and, saendly, because tho plaintiffs did attempt tô 
raise this point in the first suit but were not allowed by 'the* Court 
to do so, 

For these reasons the j udgment must be set aside and the suit 
must be remandad to the learned Judge on the original side for trial. 
The appellants are entitled to the costs of this appeal and also to the 
costs in the Court of first instance. i 

Mookerjee, J.—1 agree. 

Fletcher, J.—1 agree. 

Bennerjes and Bennerjee : Attorneys for the Appellants, 

M. M. Chatterjee : Attorney for the Respondent. 


A. T. M. 
. 
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Appeal allesses, 


Before Sir Lancelot Sanderson, Knight, Chlef Justice, Sir Asutesh 
Movherjee, Knight, ‘Judge, and Sir Ernest 
"oo Eddeard Fle teker, Knight, Jydge. 


JOYLAL & CO. e 
s * v. | 
GOPIRAM BHOTICA.* 


Injunctisn — Awerd, invalidiiy a — Practice, difference in—Discretien. 

It i; a matter of procedure and not of substance that the party complaining 
of the Invalidity o£ award would have to apply to the Court to have the document 
taken off the file. An interlocutory Injunction should not be granted upon morel 
^ considerations infecfering with arbitrators by reason of differance in practice 
between the Arbitration Act and the provisions of the Eggiish rales: Sardoemedi 
v. Agar Chand (1) followed. 

Nd C Lupi eT DEAL UR Nos saot 1919, against aa order of Mz. Justice 


(1) rey dre 23 C. WEN ot 811, or). $ 
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Assuming that the High Court has juslediction, it is entirely in its discretion & 


j grant oc refuse an injunction restraining a party from proceeding with arbitration. 


Appeal by the D&fendants, — " 


The ‘defendants, on the r8th of November, 1918, wrote to the 
Registrar, Tribunal of Arbitration, The Bengal Chamber of 
, Commerce, submittfhg their statement and requ eating the constitu- 
tidr of a tribunal of arbitration upon the-matters in dispute be- 
tween the defendants and the plaintiff, On the 18th December, the 
“plaintiff filed his suit praying fører alia for an injunction restraining 
the defendant firm from proceeding with the said arbitration pend- 
ing before the tribunal of the Bengal Chamber of Commerce. On 
the same day an application was made by the plaintiff for an inter- 
locutory injunction to restrain the defendants from proceeding with 
the arbitration. A Rule was issued on that day, which was made 
absolute by the follo sing order of 


Chaudhuri, J.:—In this case the plaintiffs allege that the de- 
fendant firm acted as brokers in passing the contract in suit and 
that they had sold on their behalf as brokers to Amarchand Madhoji 
& Co. their principals, and that the defendant firm disclosed the 
name of their principals to the plaintiffs ; that thereafter the plaintiffs 
ascertained by enquiries from Amarchand Madhoji & Co. tat the 
defegdant firm had without the knowledge and consent of the 
plaintiffs settled the contract with Amarchand Madhoji & Co. by 
paying them a difference of Rs. 750 only. It is further alleged that 
the defendant firm had upon an untrue allegation that they were 
themselves the principals under the said contract and by suppress- 
ing the fact that they had disclosed the name of Amarchand Madhoji 
& Co. and who were sim fact their: principals and also suppressing 
the facj of the said settlement had submitted a case for arbitration 
to the Bengal Chamber of Commercen their own account claim- 
ing a sum of Rs. 42,250 as damages for breach of the said contract. 
The plaintiffs contend that the defendant firm had merely acted as 
brokers in the transaction and that they are not entitled to make 
any such claim. The defendant firm alleges that they had at first 
passed the bought note in respect of the said contract to Amarchand 
Madhoji & Co., but the latter refused to have anything to do with 
the plaintiff firm and that thereafter they settled with them; that in 
fact the name of Amdrchand Madhoji had never been disclosed to 
the plaintiff firm. They also rely upon an allegation that there is a 
well-known custóm in Calcutta by which brokers are held | responsible 
by both buyers and sellers for the performance òf such contracts 
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abd that the brokers themselves either recaiye the damages or pay 


the same. 


— e In this application great reliarice is placedéupon amongst others 


Fleet v. Murton (1), in which it was held that such evidence of 
custom in the trade is admissible. 74s Povduce Brokers Co. v. 
Olympia Oil & Lake Co. (2), waa also referrede to, which overruled 
Hutcheson & Ce. v. Katon & Son (3), and Zhe North Westen 
Rubber Co, v. Huttenbach & Co. (4). It was held in thet case that 
under a clause in & contract referring to arbitration arisifg under. 
the contract, it is competent to the arbitrator finally to determine 
the existence of & custom affecting the rights and obligations of the 
parties under that contract where such custom is not inconsistent 
with the terms of the contract. 1 think however having regard to the 
character of the suit and the allegations of fraud and misrepresent- 
ation made as also as it involves difficult questions of law and 
custom itis a fit case for this Court and incompetent for the 
Chamber and the arbitration should be stayed. In this connection 
I may refer to my judgment in /Johurmul] Premsooh v. Birla & 
Co. (5), disposed of to-day. Another ground has been taken whether 
such a suit is at all maintainable having regard to section 42 of the 
Specific Relief Act, which corresponds to English Order XXV— s. 
This fs a question which ought to be properly determined as a, pre- 


liminary issue in the suit, ° 
The Rule is made absolute. Costs of this appuestes costs in 
the cause. — — e 


Against this order, the defendants appealed. - 

Mussrs. S. R. Das and P. JY. Chatterjee for the Appellants. 
Messrs. N. Sarkar and S. M. Bose for the ee 
The judgments of the Court were as follows :. e 


Sanderson, C. J.—This 1s an appeal from the judgment of my 
learned brother Mr. Justice Chaudhuri by which he mado absoluto 
a Rule calling upon the défendants, Joylal & Co., to show cause 
why an injunction should not be granted restraining them, until the 
final disposal of the suit or further order of the Court, from further 
proceeding with the arbitration proceedings in respect of contract 
No. 13,700, dated the 6th day of December i917. It appears that 
on the above-mentioned date the defendants had entered into a 
contract with the plaintiff. It was in the form of a sold note and 

. (1) 0871) L. R.7Q. B. 136. (s) (1916) I. A. C. 314. 
Edi SERD S (4) (1908) 3 K. B. 907. 
6) org) 31 C-L.J. usd. > 
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was addressed to the plaintiff. Gopiram Bhotica and was as follows : 
“ We have this day sold by your order and on your account to our 
principals 1,50,000 yards Hessian cloths” of a description and 
quality therein stated. It was Signed by the defendants as “Brokers.” 
Delivery was to be danuarygto March 1918, 50,000 yarda monthly. 
The contract contajned a clause 12, which ran as follows : 

e. “oy dispute whatsoever arising on or aut of this,contract shall 
be referred to arbitration under the rules of the Bengal Chamber 
of Commerce applicable for the time being for decision, and such 
decision ghall be accepted as final and binding on both parties to 
the contract.” In January 19:8, the plaintiff asked for a delivery 
order for 50,000 yards. This request was not complied with, and 
on the 31st of January 1918, Messrs, Khaitan & Co. on behalf of 
the defendants tendered Rs. 8750 as the val ue of the goods deliver- 
able under the said contract. The goods not having been delivered, 
on the rath of February 1918, the defendants sent a diffe rence bill 
for Ra. 13,625 and demanded payment of that sum. On the aoth 
of February 1918, the plaintiff wrote the following letter : 

. ^] am surprised to receive your letter of the rath instant 
delivered me late by post, enclosing your difference bill No 15,571, 
dated 5th current for Rs. 13,625 and in reply beg to point out to 
you that due date price charged therein is not correct «Please 
amead the due dates price as settled with you on the due date at 
Rs, 37 per roo yards, and send me back at your earliest conveni- 
ence for payment and oblige." “ Your bill is returned herewith.” 
On the 25th of February 1918, the defendants asked the plaintiff 
for delivery order for further 50,900 yards cloth. After several 
letters the plaintiff wrote the letter dated the 6th of March 1918. ^ It 
15 as folloys : . 

“ Į am in receipt of your letter of and instant, delivered me late 
by the post office, and in reply I challenge your right of purchasing ` 
the goods against me after due date, I regret I cannot entertain 
your claim.” A difference bill was semt and the plaintiff replied 
on the 16th of March, 19:8, as follows: ‘‘ I have no other alterna- 
tive but to refer you to my letter of 6th current. I deny my liability 
into the matter.” A similar demand for délivery order was made 
in respect of the March consignment, and upon a difference bill 
being submitted by the detendants the plainuff on the rrth of April 
1918, denied his hafility. On the 18th of November, 1918, the 
defendants wrote to the Registrar, Tribunal of Arbitration, The 
Bengal Chamber of Commerce, submitting their statement and re- 
questing the constitutions of a tribunal of arbitration upon the 


— 
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matters in dispute between the defendants and, the plaintiff. On the 
18th of December 1918, the plaint in the suit was filed : in it the 
plgintif asked “(a) Fora declaration that the defendant firm is not 
entitled to proceed with the said arbitration or claim any damages 
under the seid contract in which he acteg merelf as broker. 


IH 


QTL’ 
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(b) foran injunction to restrain the defendant firm from pro- — Sexdertom; C. 5. 


ceeding with the said arbitration pending before the tribunal of the ° 


Bengal Chamber of Commerce.” On the same day an application 
was made by the plaintiff for an interlocutory injunction to restrain 
the defendants from procee ding with the arbitration. he learned 
Judge on that day granted a Rule, which, as already stated, was made 
absolute on the 4th of June 1919. 

The learned Judge’s decision was based upon certain grounds 
which were as follows: ' I think, however having regard to the 
character of the suit and the allegations of fraud and mis-representa- 
tion made and also as it involves difficult questions of law and cus- 
tom it is a fit case for this Court and incompetent for the Chamber, 
and the arbitration should be stayed." 

On the hearing of this appeal, the learned counsel for the 
plaintiff said that he did not support the grounds of the judgment, 
but he relied upon certain points upon which he argued he could 
supporPthe judgment. The first was that the arbitration clapse 
was confine d to disputes arising between “ parties to the contract,” 
which he contended, means the Luyer and seller, and thet the 
defendants who signed. the contract merely as brokers were not 
parties to the contract of purchase and sale within the meaning of 
the clause. Peg 

On the other hand, it was contended on behalf of the defendants 
that there is in Calcutta a well-known custom by which brokers in 
contracts in gunny, hessian and other manufactured jute goods, 
are held responsible by both buyers and sellers for the performance 
of the said contracts and that the brokers themselves either receive 
the dama ges or pay the same 

The learned counsel for the plaintiff did not dispute the alleged 
custom, but he contended that the brokers did not by reasón ‘thereof 
become parties to the contract for all purposes or to such an extent 
that they could be said to be parties to the contract within'the 
meaning of the arbitration clause. It was argued on behalf of the 
plaintiff that the question whether the defendants were'parties to the 
contract should be decided by the Court : On the other hand, the 
defendants contended that this was a question which depended upon 
the express terms of the contract and the terms which would hare to 
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be read into it by reason of the custom and that it was a quegtion 
which should be left to the Arb itration Tribunal for decision. 

Thero was a dispute on a question of fact between the parties as 
to whether the defendants at the time of presenting the sold note to 
the plaintiff disclosqd the name of their principals Messrs. Amarchand 
Madhoji & Co. Upon that question 1 am not in a position to express 
any opinion at present : it is a question which will have to be decid- 
ed by the tribunal which adjudicate upon tie dispute. It was further 
contended on behalf of the pla intiff that if the result of incorporat- 
ing the alleged custom into the terms of the contract was to make 
the brokers “a party to the contract” within the meaning of the 
arbitration clause it was unreasonable. Another contention ori be- 
half of the plaintiff was that by reason of the institution of the suit, 
the arbitrators appointed or to be appointed by the Chamber of 
Commerce were or would be /wactus office and that the arbitration 
proceedings would be futile; and lastly it was argued on behalf of 
the plaintiff that the Court should exercise its discretion and dismiss 
the appeal on the ground that the injunction would be the means of 
avoiding a multiplicity of proceedings. 

The defendants contended that the alleged castom was not un 
reasonable, and that in any event it was for the Tribunal of Arbitra- 
tion to ascertain the custom and to decide what incidents are there- 
by imported into the contract. It was further urged on behalf of the 
defendants that this Court has no jurisdiction to restrain the arbitra- 
tion proceedings by injunction, as such proceedings do not constitute 
an interference with any legal right of the plaintiff: that the alleged 
grounds, namely that the defendants were not a “party to the contract” 


_and that the arbitration proceedings consequently would be futile 


were not sufficient tp give the Court jurisdiction, and that even if the 
Court had jurisdiction to Brant an piro there was no ground . 
in this case for the exezcise of such juris ction. It was then urged 
on behalf of the plaintiff that the arbitration proceedings might not 
be futile because in this country the ‘award, if made against the 
plaintiff, could be executed as soon as it was filed and before the 
plaintiff could move the Court to restrain execution, and that this - 
distinguished the case from the English cases based on the English 
Arbitration Act. I think the judgment of Mr. Justice Rankin in 
Sardarmull v. Agar Chand (1), supplies the answer on this point 
The learned Judge says, '' I think itis a matter of procedure and 
not of substance that the party complaining in such a case would 
have to apply to the Court to have the document taken off the file. 


(1) (1919) 33 C. W. N. 8px (814). 
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“I do not think that I ought tò start granting interlocutory injunc- 
tions upon novel considera tions, and attempt to commence a new 
eSystem as regards interfering with arbitrafors in such matters by 
reason of this difference in practice between the Indian Arbitration 
Act and the provisions of the English rules ” 


I do not think that it is necessary in this chse for us to decide 
the question whether the Court has jurisdiction to grant an infine- 
tion : for, in my judgment, assuming that the Court has jurisdiction, 
we ought not now to exercise that jurisdiction. The judgment bí 
the learned Judge having been based on grounds, which'the-learned 
counsel for the plaintiff did not support, itis entirely in the discre- 
tion of this Court to grant or refuse an injunction : and, in the cir- 
cumstances of this case in my judgment an interlocutory injunction 
should not be graoted. The suit in this case was obviously insti- 
tuted for the purpose of preventing the arbitration proceedings: it 
is not a suit in which all the questions which are in dispute between 
the plaintiff and the defendants could be decided, e.g., the amount, 
if any which is due to the defendants in respect of the contract could 
not be ascertained in the suit: and, I am not able at the present 
stage of the proccedings to aay that the matters in dispute between 
the parties are auch as should not be submitted to and decided by 
the Arbitration Tribunal. - . 


For these reasons in my judgment the appeal should be allowed 
and the interlocutory injunction should be set saoe with costs both 
in this Court and in the Court below. 

Mookerjeo, J.— I agree... 


Fleteher, J.—I agree. 
Messrs. Mitter and Baral: Attorneys for the Appellgnt. 


Mr. N. C. Bese: Attorney for the Respondent. ° 
A. T. M. : Appeal allowed. 
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Before p Asutosh (looker jes, Katehi, Judge, amd Mr. Justice 


. Panton. 
— BARANASEM MAZWMDAR AND OTHERS 
1919. " v. ' 
Jane, 3,45. © se SUDARSAN DAS MAHANTA AND ANOT HER.* 
e Shebait—-Righ? of appointment —Private endewmeni—Feunder making no provi- 
e Hom forthe devolution of ece of shebaii—No time for growih of usage or 
custom. ., 9 


Where a private endowment is of quite recent date affording no time for the 
growth of a umge ora custom and the founder has made no express provision for 
the devolution of the office of a shebait, the right of appointment to the office 
of shebait is vested in the founder or his representative : Stel Das v. Proted ‘1) 
and Xwajameni v. Nikunja (1) referred to. 

Appeal by the Defendants. 

Suit for declaration and for recovery of property. 

The material facts appear from the judgment. 

Babu Skibaprasanna DBhatiackaryya for the Appellants. 

Babu Amulya Kumar Bhattacharjee (with him Babu Jogendra 
Narain Majumdar) for the Respondents. 

The judgment of the Court was delivered by į 


Mookerjee, d. This is an appeal by the representatives of the 
third defendant in a suit instituted by the plaintiff for eatablishment 
— of his right as shebait to five shrines and for recovery of dedicated 
properties appurtenant thereto. There is also a claim for the 
recovery of the personal properties of the deceased mohunt. There 
were tbree defendants in the suit. "The fint jisa nominee of the 
late mobunt ; tbe othes two are the representatives of the rounder of 
one of the shrines, namely, the shrine of Lakshmi Janardan Jew 
Thakur. In the Court below, the plaigtiff entered into a compro- 
mise with the first defendant in respect of four of these shrines and 
a consent decree was made in his favour There was, however, a 
contest between the plaintiff and the other defendants in respect of 
the fifth shrine and a decree bas been made in favour of the plain- 
tif. Onthe present appeal, the controversy has been limited to 
the shebaitship of the properhes of this shrine alone. There are 
really two points for consideration ; namely, first, what is the nature 


® Appeal from Original Decree No. 350 of 1915, against the decision of Babu 
Benod Behary Mitter, Subordinate Judge, 4th Court of a4-Purganas, dated the 


agrd June, 1915. 
(1) (1909) 11 C. L. Je ae (2) (1915) $1 C. L. J. 404 j 20 C. W. N. 314. 
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ofthe endowment created by Gopal Chandra Majumdar. on the 
zoth Jdnuary 1890 ; and secondly, what is the precise nature of the 
Office of shebait in relation to that endowment? The answer to 
these questions depends upon the onstruction of the will of the 
founder. ` o d. 

The testator states in the first place that his ancestral deity was 
Lakshmi Janardan Sglgram in his family dwelling house. | He 


dedicates to the worship of the deity Lakshmi Janardan $elgram all. 


his immovable properties. He then proceeds to appoint a shebait 
of the endowment so created. It is stated in the first place, that 


Sarajudas Mohunt Babaji has been performing the acts of worship: 


of the deity and that the testator now appoints him to be the shebait 
in future of the said deity. He then proceeds to define the powers 


of the shebait. The shebsit is to enjoy and hold possession of. 


the properties, to manage and protect them, to make collections 
of profits and to pay them as also to pay revenue to the Collec- 
torate. Upon these terms he is conftrmed as shebait. 


It is clear that the dedication of the properties is-to the deffy 
and not to the shedai?, This is the plain meaning of the language 
used. But it is made clear beyond doubt by a sentence in the second 
paragraph of the will, where provision is made for the maintenance 
of a lady Umasundari Debi ; it is stated that the abovenamed Wma- 
sundari Debi is to be maintained from the “ properties of thd said 
deity " that is, out of the income of, the properties dedicated to the 
deity. Consequently as regards the title to the properties there is no 
room for controversy. The title is vested in tbe ancestral family deity 
of the founder. nee 

As regards the nature of the shebaitship, the Subordinate Judge, 
in several places in his judgment, has spoken of “ Shébait- kaem.’ 


He has evidently misread the will. The origina] expression is 


CRISA ater afer which is accurately translated by the 
Court Translator 'by the phrase “ he is confirmed as a shebait.” This 
signified that before the will was executed, Sarajudas Mohant had 
been temporarily employed by the proprietor to perform the sheba ; 
and now thatan endowment was created, he was permanently con- 
firmed as the shebait. His position thus was thatof a ahobait 
who was to hold the properties and to manage them Per the benefit 
of the worship of the idol. . 

The devolution of the office of shebait, next requires considera- 
tion. The ‘appellant has argued that the founder has made no 
express provision for that purpose ; and that as the endowmant.is of 


a be . 
THX CALCUTTA LAW JOURNAL (Vou. XXXI. >> 


a quite recent date, affording no time for the growth of.a uságe or a’. 


custom, the right of appointment to the office of shebait is according . 


to the authorities vested in the founder or his representatives. This e- 
contentionis supported by the! decisions in Sza? Das Babaji v... 
Protap Chandra (1) ; *Kunjawmhni Dasi v. Nikunja Behari Das (a)... 


which reviewed the eaglier decisions on the subject. Tbe same view - 


*is accepted as the well-settled rule by the Judieial Committee in the >.. 


case of Sitheramstoamiar v. Meruswamiar (3). We may .observe 


parenthetieally that there is apparently a misprint in the judgment . - 
where.the word ' grantee’ is used instead of the word “ grantor.” 
This is obvious from the earlier decision mentioned in the judgment. : 


in Ramanathan: Chetty v. Murugappa Chetty (4), which was con- 


firmed by the Judicial Committee in Ramanathan Chetti v. Muru- : 


gappa Chetti (5). 


It is not necessary for us to-consider whether the — and the ' 


third defendants are the representatives of the founder. , Although, 


on the evidence,. we are not inclined to adopt the view taken by the , 
Subordinate Judge, yet it is needless to decide this question for the .. 
reagon .that it is not the case of the plaintiff that he has been. 
appointed shebait by the representatives of the original founder: 
whoever these persons may be. Hu contention 1s that he has - 


succeeded his guru as chele and that he has been nominafed a 
shebait i in respect of the other shrines, Chat undoubtedly does not. 
constitute him the shebait in respect of the shrine in sui Even if, 
we assume for & moment that the right of nomination to the office... 
of ahebait was vested in the first shebait, it 1s plain thar the o 


tif has no title. If the right of nopanation was vested ın the first, 


shebait, that right has been exercised in favour oi the first detendent 


and not the plaintifs This is clear irom the will of Sarajudas - 
Mohunt, which was executed by bim on the 28th February, 1906. ; 


in the’ course of the argument addressed to us on behalf .of the 


respondent, it was faintly contended that the right of pomunation $ 
was invalidly exercised. It was suggested, first, that 30 long as. E 
thete was a chela, the mohunt had no right to make an ‘appointment " 
to the office of shebait, and secondly, that even if the mohunt was | 
at liberty to make the appointment, his choice was restricted to per⸗ 


sons of his own sect. But there ıs no evidence in support of these 


(1) (1909) 11 C. L. ]. 3, 

(3) (1915) a2 C. L. J. 404 ; 30 C. W. N. 314 

- (3) 0917) 1. L. R. 41 Mad. 396; L. R. 45 1. A. 1537 C. L. J. 331. 
(4) (1903) I. L. R. 37 Mad. 19a. 

(5) (1906) 1. L. R. 39 Mad. 383 ; L. R. 33 I. A. 139 ; 4 Cr L. J. 189. 
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própositions, On the other han d, tht-statement pf Sarajudas Móhünt; 
the guru of the plaintiff, completely negatives this assertion. Sarajudas 
Mohunt stated that he had succeeded, not as @chela, but on the 
strength of the nomination made. by'the guru ; and -he aiso gave 
another instance where a similar success¥on had “taken place, namely 
in the case of mohunt Ajodhya Das. In the mext place his guru 
states that he made a npm ination in favour of the first defendant 
in respect of the disputed shrine and its properties, becau#e the idol 
was that of a householder and that with regard to an idol sò estab- 
lished it was necessary thatthe shebait should be a householder. 
In the face of these assertions, it is impossible for us to attach any 


weight to the -argument tbat the act of the mohunt was s/fra tires. . 


As we have said, however, it is not necessary for us to go into this 
part of the case, Lecaute, in our opinion, upon the construction of 
the will of the founder, it is plain that there was no dedication in 
favour of the plaintiff. and that the first mohunt had no right to 
appoint his successors. Consequently, the right of appointment 
was vested in the founders family. As the plaintiff dces not claim 


to have been appointed shebsit by the founder or his represem-' 


atives, at the date of the institution of tbe il he bad no enforce- 
able title ' 


The result is that this appeal is allov ed, and the decree ofthe 
Subordinate Judge set aside in respect of the disputed shrine ;. in 
other words, the decree will stand, only in so far as it was made by 
consent between tlie plainuff and the first defendant," The plaintiff 
will pay the costs of the' defendants both here «nd in the Court 
below. = 

We desire to add one observation as regards the mode in which 
examination of witnesses ‘On commissiol was conducted. One of 
the witnesses & man of 99 years of age— was harassed by quéstions 
in a manner which consututed an abuse of the privileges of the 
cross-examining pleader ; 1 apd we hope that a repetition of this 


incident will never occur. We assess the hearing-fee in this Court 
at Es. $00. 


T$ 


A. T. M. : Appeal allowed. 
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Before Mr. Justics N R. Chatkerjea, and Mr. Justice Nembould.* . 


UPENDRA NATH GHOSE AND OTHERS 
— lt o, 
DWARKA NAT& BISWAS AND ANOTHIR.* 


" Bjechmeni —Limilatien — Reni, payment! of—Rent, enhancement of—Presums- 


"Hon — Bes gel Tenancy Act (VLIZ ef. 1885), Sec. 50«3)—Kabuliat. 
Defendants Nos. 1 and 3, who purchasd the tenure in sult from defendant No. 4 


"p&id rent for about 37 years and the rent was accepted from them : 
. 6 


Hela, that the plaintiff could not get kkas possession of the tenure as his right 
to do so was barred by limitation and hence could not ignore the nght of defen- 
dants Nos. 1 and 3 who wero entered in the record of rights as tenants, ' 


The plaintiff produced a kabwliat of the year 1840 executed by the predecemor- 
in-interest of the defendant No. 4, the vendor of defendants Nos. 1 and 3. Thore 
was an cxprem stipulation in the Aadwited that the tenants would pay enhanced 
rent according to the pargana rate : l 

Held, that the Labulat might be considered either as a new contract under 
which the tenants agreed to pay en hanced rent, or as a contract contalning receipts 
of the incidents of the tenancy which was ın existence from before. The rent was 


therefore enhanceable. 
Appeal by the Plaintiffs. 
' The material facts appear from the judgment. 
— Babu Amarendra Nath Bose {or the Appellants, 
Babu Priya Sankar Majumdar for the Respondents. 
The judgment of the Court was as follows : 


Defendants Nos. 1 and 3, who purchased the tenure in suit from 
defendant No. 4, appear to have paid rent for about 37 years and 
the rent was accepted'from them. — Plaintiff, theref ore, is not entitled 
to obtetn khas possession of the tenure as his right to do so is barred 
by limutation. That being so, the plainuff cannot ignore the right 
of detendants Nos. 1 and 3 who were entered in the record of rights 
as tenants. We do not see, however, why the plaintiff should not 
geta decree for rent at the enhanced rate of Rupees go odd. 
It is true there is & presumption under section 50 (s) of the Bengal 
Tenancy Act arising from the payment of rent at the same rate for 
more than twenty years ; but the plaintiff has produced a Kabuliat 
of the year 1840 executed by the predecessor-in-interest of the defen- 

. Appeal from Appellate Decree No. 414 of 1915, against the decree of S. P. 


Sen, Esq. Special Judge of Faridpur, dated the r sth December, 1914, reversing 
that of Babu Probhat Chandra Sen, Assistant Settlement officer of Faridpur, dated 


the 13th July, 1914- 


Vor. XXXI.] HIGH COURT. 


daft No. 4—the vendor of defendants Nos. rand 3. > There is an 
express stipulation in the Kabuliat that the tenants would pay en- 
hapced rent according to the Pargana rate. Thg Kabuliat may be 
considered either as à new contract under which the tenants agreed 
to pay enhanced rent, or as a contract dpntaining recitals of tbe inci- 
dents of the tenancy which was in existence from, before. In either 
view of the matter itehows that the rent was enhancegble. That 
being so, the enhancement allowed by the Court of first inssance will 
stand ; and to that extent only the decree of the Court of first ins 
tance is varied. * 5. L1 

The reeult is that the decree of the lower imali Court is set 
aside and the decree of the Court of first instance affirmed with 
respect to the amount of rent payable by the defendants. The entry 
of the names of defendants Nos. 1 and 3 in the record ot rights 
will stand, Under the circumstances of the case, we direct that each 
party do bear its own costs in all the Courts. 1 


A. T. M. Appeal allowed. 


CIVIL REFERENCE. 


Before Mr, Justice Newbould and Mr. Justice Panton. 
KUMUD BEHARY PAL 


v. 
HARI CHARAN SARDAR.* 


Provincial Small Cause Courts, power? of—Attachment before judgmeni— Mor. : 


ables——Clwil Procedure Code (Act V ef 1908) Se. 7 cl. (b), 94, erder L 


A provincial Small Cause Court has tho power to attach morani betore 
judgment. 

For the purpose of interpreting clause (b) of section 7 of the Code of Chil 
Procedure, an attachment before — not ona of the interlocutory orders 
there referred to. : 

The only orders excluded from the jurisdiction of Small Cause Courts are those 
specifically mentloned In section 94 as injunctions or interlocutory orders, that is to 
say, orders under clause (c) or clause (e) of section 94. 


i 


* Civil Reference-No. 3 of 1918 by Babu Khetranath' Banerjee, Munsiff, and 


Court, Alipur, dated the roth June, 1918. 
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Reference under mile I, order XLVI of the Cods of Civil Proce- 
dure. pu 

The material facts appear from the following letter of reference ;— 

The plaintiff in the Small Cause Court suit noted in the margin 


‘seeks to attach before judgment money belonging to the defendant 


in the hand of a third person. I entertain grave doubts as to whether 
à. Provincial Small Cause Court under the present. Civil Procedüre 
Code cam attach before judgment, any property belonging to a defen- 
dant. * The question is of great importance. I therefore think it 
fit to sefer the point to the Hon'ble Court for an expression of its 
opinion. Sections 7, 94, 95 and order X^ XVIII and L of the Code 
require our consideration in this connection. Section 7 lays down 
that sections 94 and 95 so far as they relate to injunctions and inter- 
locutory orders shall not extend to Small Cause Court suits. Sec- 
tion 94 lgys down that a Court in order to prevent the ends of justice 


from being defeated may, if it is so prescribed, issue warrant to 


arrest the defendant, call upon the defendant to furbish sufficient 


, security or to produce any property before the Court or erder the 


attachment of property, grant temporary injunction, appoint & receiver 
and make such o¢her interl ocutory orders as appear to the Court to 
be just and convenient. Section 95 simply invests the Court with 
powers to award damages in case of wrongiul attachment, afreat -or 


tenporary injunction. Order X XX VIII deals in detail with arrest and 
"attachment before judgment. Order XXAIX deals with injunctions 
‘and certain ipterlocutory orders. Under the heading “ Interlocutory 


Orders " we find rules that empower Courts to sell articles attached 
before judgment which are subject to speedy and natural decay. 
Order L lays down the orders and rules that shall not extend to 
Small Cguse Cour suits Orders XAXVvIII and XXXIX are not 
in the list. Courts. derive their authority to attach property before 
judgment under the last portion of clause (b) section 94 of the 
Code. If an attachment before judgment is an interlocutory order, 
then Provincial Small Cause Courts have no power to:do this in virtue 
of clause (b), section 7 of the Code. An attachment before judgment 
cannot but be an interlocutory order. 'Something which is done 
between the. commencement and the end of a suit or action which. 
decides some point of matter which, howerer, is not a final decision 
of, the -matter in issue, is known as interlocutory order.’ An inter- 
locutory order determines questions that arise during the progress of 
an action. Orders for attachnierit befdre judgment aré interlocutory 
orders according to-the general acceptance of the expression. ‘The 
Coda does not define what orders are interlocutory orders and what 


i 
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p-a A. us 


are not. That an TERE ETE ied interlocutory 
 Otder within the meaning of the Cbde will appear from clause (e) of - 
section 94. Clauses (a) to (d) of the section relate to interlocutory 
ortlers and clause (e) treats them as such by @sing the expression 
b ' make such other interlocutory ord ers If all the clauses* of sec- 
tion 94 and of section 95 relate to i ocutory orders then what is 
"meant by the expression in sections 94 and 95 se*/ar as they relate te > 
"Injunctions and interlocutory orders. If the Code precludes Smal! 
Cause Courts from attaching property before judgment theh-how is it 
that order XXXVIII does not find a place in Order L? As orders” 
XXXVIII and XXXIX are not within the exceptions mentioned in 
order L it is now being contended before us by the plaintiffs in Small 
Cause Court suits that not only has’ Small Cause ‘Court power to 
attach movable property before judgment but it has also the power 
to attach immovable property. This interpretation cannot be accep- 
ted without ignoring section 7 of the Code. Orders XX«VIII, 
XXX1X and L are in the rst schedule of the Code. The body of the 
Code governs and is not governed by the schedule, The plaintiff 
urges. before me that by injunction and interlocutory orders in sec- 
tion 7 are meant only those things that are to be found mentioned in 
‘order XXXIX. His contention is principally based on the head lines 
of the, order. It is difficult to hold that orders passed i in connec- 
tion with attachment before judgment are interolocutory orders, ‘but 
not the attachment itself. We cannot construe an Act by referring 
solely to its head lines and marginal notes if they be not consistent 
"with its plain provisions. 1t is difficult to make out why òrder XXXIX 
is deecribed as temporary injunctions and interlocutory orders if 
order. XXXVIII also relates to" interlocutory orders. ' But as the 
language used in the head line i is the same as, used in restrictive 
- clause of section 7 of the Code, doubts have arisen in my mind as to 
-what is meant by ‘eo far as they relate to injunctions and interlocutory 
orders 'in- the section. I need hardly add that Small Cause Courts 
had the power under the Old Code to attach movable property before 
judgment and that the old practice still continues apparently in the 
belief that there is no difference | between the old law and the new 
law on the point. Section 5 of Act X1V of 1882 extended Chapter 
XXXIV (the chapter that deals with arrest and attachment before 
judgment) of the Act to Small Cause Courts with the reservation 
that. such Courts would have.no jurisdiction over movable property 
p» .gnd schedule). The language of section 7 of the present Code 
js not the same as that of section 5 of the old Code, The former is 


- yestticted by express mention. The latter is extended by, express 


imd © 
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henon. Section 17 of the Provincial Small Cause Courts Act dqes 
not help us ih any way. [he new Code has taken the place of the 
old and we are bound to follow its provisions. In spite of the’ head 
line and' in spite ofthe fac: that’ orders XX XVIII and XXXIX do 
hot'ünd & place in qyder L afe may be inclined to think that attách- 
ment before Judgment i is ao interlocutory order within the meening 
of the Code and that. Provi rial Small Cause Courts have no power 
of ditachnyent of any propery movable or ihmovible ‘before judg- 
ment, But as the point is not free from doubt I ed it to the High 
Court for its decision.' 


Babs Ram Charan Mitra for the Government. | 
,» No one for the Opposite party. r 
The judgment of the Court was as follows :— l 


~ This is a reference under rule 1, order XLVI of the Civil Proce- 
dure Code by the Munsiff of the and Court at Alipore vested with 
‘Small Cause Court powers, The point referred is whether a Provin- 
cial Small Cause Court has the power to attach oe before 
judgment. 

The provision of the Code relating to attachment before judg- 
ment is rule 5, order \XXVIII. Order L of the first schedule of 
the Code: provides that certain portions of that schedule shall rot ex- 
tende to Courts constituted under the Provincial Small Cause Cotirts’ 
Act, 1887, or to Courts exercising the jurisdiction of a Small Cause 
Court under fhat Act. It is quite clear that there is nothing in 
orderL to prevent Small Cause Court exercising powert of attach- 
ment before judgment, ee 

The only other provision in the Code that requires tó be consi- 


 dered is yection, 7 of the body of the Code, Undér that section, 


sections 94 and 95 #0 far as they relate to injunctions and inter^ 
locutory orders, do not extend tò Provincia! Small Cause Courts 
or courts exercising the jurisdiction of a Court of Small Causes. — 
"The referring Munsiff eeema to have thought that all orders . 
under section 94 including. those under clause (b) of that section! 
must be held to be interlocutory orders In dealing with this refer- 
enco itis not necessary to consider whether orders for attachment 
before judgment can under uny circumstances be regarded as inter-. 
locutory orders; but we are certainly of the opinion that for the’ 
purpose of interpreting clause (b) of section 7 of the Code, an attach-: 
merit before judgment is not one of the interlocutory orders there: 
referred ‘to. If it- was inteaded'to exclude from the jurisdiction of 
Small Cause Courts thé powers to make any order of the nature 


$ 


4 


. Voc. XXXL 


p ; 
dgscribed in section 94, the ordeys “ao far as they relate to injunc 
tions and interlocutory orders" would be'superfluous In ow 
Opinion the only orders excluded aro epe aces mentioned 
[n section 94 as injunctions or interlocy ders, that is to say, 
orders under clause (c) or clause ( section 94. We do. not 
think that the new Code of Civil Procedure has made any change | 
in the former law, and we answer the point referred by saying that 
& Provincia! Small Cause Court has the poxi to’ attach ovalios 
before judgment. : 1 E 


/ 
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2 
| nign cobka. 


CRIMINAL REVISION. 


“Before . Mr. Justice Newbould and Sir Syed Skamsul Huda, 


EC Rn igh, Judge. 


MONIRAM BEWA > . 


` v. ^" 


em MIRJAN SARDAR AND orHsrs.* 
Furisdiction—Injustice—Criminal Procedure Code (Act V ef 1898), Secs. „145, 
435-439— High Court's power ef interference— Government of India Act, Soc. 
\107-—~-Letiers Fatent, clauge a of — « senior - 
Fudge prevails. 
Per Newóould, F.: An omission to join a party in —— under sec- 


ton 145 of the Code of Criminal EE Pts RU Krishna i 


Kamini v. Abdul Yubbar (1) followed. 
Per Huda, F.: Ordinarily a question of adding dd in proceedings under 


"section 145 of the Code of Criminal Procedure does not go to jurisdiction ! Xriskna 
^ Kamini v. Abdul Yub5ar (1) referred to. » 


dio onerat etnon is Hair Goat on Cauca asi sedan 145 of the Code of 


. Criminal Procedure is not confined tp questions of Jurisdiction alone. It has power 


of Interference Ín all cases of injustice! Sukh Lal v. Tara Chand (1) followed. 

Per Curiam : A diferenco of opinion between two Judges of the High Coert 
regarding propriety of an order under section 145 of the Code of Criminal Proce- 
dure is to be dealt with under section 36 of the Létters Patent and the judgment 
of the senior Judge prevails ; Gusen-Kupress v. Dada Ana (3) dissented from. 


* Criminal Revision No. $96 of 1919, against an order of Babu Lalit Chandra ` 
Gupta, Sub-Divisional Magistrate of Kushtee, dated the 7th May, 1 1919. 

(1) (1952) I. LR. 30 Cale, 155. 

.0 (1605) I. La R. 33 Calc. 68; a C. Ln Je 241. £^ 

To) (1889) l. L.. R, 15 Bom. 452. wn À i 


~ 
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, Section 439 of the Code of Criminal Procedure, is to be read along with sand 


` -subject to the provisions of sectlon 435: Hari Dass v. Serifulla (1) followed. 


16a cass is outside qoction 435 of the Code of Criminal Procedure, ection 439 
canudt apply to ‘it. e, j j 


Application for EAE under section 167 of the Government of 
: India Act by. One'of the Second Party. 


** TheJesrned Sub-Divisional "Magistrate" declared ‘under section 
145. of the Code of Criminal Procedure, the 1st party to remain in’ 
PARE es ———— 
of law. i 


— 


The material facts appear from the — À Huda, Jr 


Babu Nitish Chandra Lakiri for the Petitioner. 


Babus Dinesh Chandra Rey, Phanindra Lal Meitra and Monin- 
dra Nath Rey for the Opposite Party. p | 
' "TN o. CAV 

The following judgments were delivered : — š 
« Newbould, J. : I would discharge this Rule. The decision of the 
Full .Bench in the case of Krishna Kamini v. Abdul Jubbar (a). the. 
omission to join a party in proceedings under section 145 is not an 
error of jurisdiction. Nor can I agree with my learned brother that 
there has been an irregularity resulting in such material prejudice 
as would justify our interference. : There was considerable delay on 
the part of, the petitioner. Though she says the Magistrate left. 
Kushtia by the morning train on the 25th April, 1919, it is not stated 


in the affidavit that she was unable to file her petition on that account. 
I also think that the Magistrate had good reason for bolding that 


the application wis not made in good faith. If the petitioner. really 
wisbed to proveber claim to possession she could have done so 


' through her alleged dargadar Taraf*Ali Shekh. 


As.this application is made undef section 107 of the Government 
of India Act the decision of the senior Judge will prerai and the , 
Rule will be discharged. l 


Shamsul Huda, J.: In a preceedirg under section 145, 
Criminal Procedure Code there were three persons in the first. party 
and twenty in the second. Of the twenty persons forming the second 
party all except No. ro stated in their written statements that they had 
no concern with the land which belonged to Mariam Bewa. ‘Second 
party No. ro alleged that he bad been cultivating about a Bigha of 


= (1) (1888) I. L. R. 15 Calc. €08 (617). . (s) (1902) L L. R. 30 Cake, 155. 


— 
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land as Bargadar under Mariam Bewa. Apparently they took no CRIMINAL. 


further interest in the case, adduced no evidence and even did not 1919. 
cross-examine the witnesses of the first party, On the day the — 
wrilten statements were filed, Mariap Bewa appeared and asked 9 


to be made a party alleging that the in respect of which there 
was the dispute had not been correctly described and that the Stousal Huda, F. , 
boundaries given-in the proceeding included land on which stood » 

her dwelling house and part of which she cultivated. She seid that 

the other side had been trying. fraudulently to deprive her. of her 

homestead of which she with her sons was in possession: The . 
petition was filed before any, evidence was recorded. The Magis 

_ trate rejected the application of Mariam Bewa on the ground that n 

it was filed too late. Ultimately the Magistrate passed an ordér - * 
i Devens se Boe itg o tros ol lion 145 of the Criminal 

Procedure Code. i 
~- ‘It appears that the first — was fixed on the 14th s 
of April 1919. and on that day the second party applied for time , 
Alleging that the notice had been served only the day before. A 

similar petition was filed by the first party. ‘Ihe next date fixed - 

was the s5th of April, and on that they the first party again asked 

for an adjournment and adjournment was,given. Mariam Bewa 

mans fh her petition to this Court which is supported by an affidavit 

that she came to Court on that day with a.petition praying to be 

made a party but found that the learned Sub-Divisional Magistrats 

had left Kustia for Khoksa by the morning train. , The petition / 
which was actually filed on the 7th of May, however shows that it was l 

not ready before that date as the pourt-fee stamp was "purchased on 

that day and the petition is itself dated the yth of May, but it is. 

possible that finding the Magistrate absent en the ssth of April, . 

the court-fee stamp was not purchased on that day. There is i 
intrinsic evidence that the application was ready before it was dated. 

The Magistrate in his explanation does not deny -that he had left 

Kustia by the morning train that day. If the facts stated are correct. 

—they are not denied by the Magistrate nor there is a counter 

affidavit from the other side—it is difficult to understand how it oan- 

be said that the petition was filed too late. - In the muffaseil so far as 

I am aware petitions in connection with a case are only filed on the 

dates fixed for hearing. If the facts stated in her petition to this 

Court by Mariam Bewa are correct, a grave injtistice has been done . 

to her, The land had been previously attached and a postpone- 

ment of the proceedings could not have led to any serious incom- l : 
venience and ought under the circumstances to have been granted, - 


M 
? 


186 m THE CALCUTTA LAW JOURNAL. (Vor, XXXL" 


CRIMIMAL. | Mariam Bewa alleges and the fact is not denied that the order has 
— Jed to her eviction from her dwelling house which hes been 


1919. 
— demolished. | æ 
v. . The only material for thefMagistrate’s finding that the applica- 
— tion is not. onada is thavthe same muktear who filed the written 


' Shamenl Huda, Y. — statements of the segond party also presented her petition for being 
m * added asa party. I need hardly say that thisis & very slender material 
upon whieh to base such a conclusion. I think Mariam Bewa 
, should have been given an opportunity to show that she was actually 
' in possessiom, It is only then that the Court could form an` opinion . 
regarding the dowafide of her claim, 
It is urged that the question of adding parties does not involve 
a’ question of jurisdiction and reliance bas been placed on the Full 
Bench decision in Krishna Kamini v. Abdul Jwbbar (1). In that 
case it was laid down by Mr. Justice Hill and the majority of the 
Judges concurred with him that ordimart/y these questions do not 
r ` ¢go to jurisdiction. Assuming tbat they do nor, there is no authority 
for the proposition that our power of, superintendence is confined 
tg questions of jurisdiction alone, In the subsequent Ful! Bench 
case of SuhAlal Sheikh v. Tara Chand Za (a), it was urged that 
' this Court has the power of interference in all cases of injustice. 
It was conceded by the Advocate-General that the power cofild be 
not only where inferior Courts had acted without jurisdic- 
tion or refused jurisdiction but also when these Courts have com- 
mitted illegality *or material irregularity. But in every case it must 
^ be shown that justice has been denied and Maclean C. J. in deliver-. 
ing the judgment of the Court observed as follows:—“In our 
opinion -the power which is discretionary, ought in relation to cases 
under.section 145 to be exercised’ with every caution. Assuming 
that ingny particular case the Court has proceeded with irregularity, 
we do not think that this Court should»interfere, unless it can be 
l shown that some one has been materially prejudiced by such irregu- 
larity. ` If, however, the subordinate Court has acted vo juris- 
diction this Court will interfere." 
In this case I think there are reasonable grounds for the appre- 
hension that the action taken by the Magistrate has resulted in a 
serious failure of justice and I would make the Rule absolute. 
` [egret to have to differ from my learned brother and although 
his opinion -prevails I ‘have thought it necessary to express my opini- 
on at some length regarding the merits of the case. 


(n (1903) I. L. R. 30 Calc. 155. 
~ (3) (1905) I. Le Ro 33 Calc. 68; 2 C. L. J. 241. 
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'* After the delivery ‘of the hinati the yakil contended that the 
matter should be referred to the third Judge, on which tho follow-_ 


_ dng judgment was delivered : bu. X 


In this case after we delivered o ou ive NEN N 


ed vakil for the petitioner contended, t the tase should be refer- 
red to a third Judge. . He argues that section 439 of the Criminal 


‘Procedure Code is comprehensive “enough to include all casqte of" 


revision whether the power is exercised under the Coffe ar under 
any other enactment and thft so far as criminal cases are Concerned 
section 36 of the Letters Patent has been superseded by the Crimiríal 
- Procedure Code. In support of his contention the learned vakil 


relies on the decision of the Bombay High Court in Queen-Empress - 


v. Dada Ana (1). He also relies on two decisions of this Court in 
Laldkari Singh v. Sukaeo Narain Singh (2), and in Skatk Sujaddi 
Mandal v. F. L. Cork (3), in which a d.fference of opinion regard- 
ing the propriety of an order passed under section 145 0f the Crimi- 
nal Procedure Code, was referred to a third Judge, instead of being 
dealt with in accordance with the provisions of section 36 of the 
Letters Patent. No great value however attaches to the last two 
cases because the point was not argued and it was apparently assum- 
ed that section 429 applied by the operation of section 439. There: 
are hówever other cases of this Court in which a different prgcadure - 
was adopted. In the case of Afathwra Saks v. Damri Ram &), a 
difference. of opinion regarding the propriety oí a sanction under 
section 195 of the Criminal Procedure Code was Gealt with ‘under 
section 36 of the Letters Patent and the judgment af the senior Judge 
prevailed. This was apparently on the ground that the power ex- 
ercised by the High Court under section 195 (6) of the Criminal 
Procedure Code was not in the exercise of an dppellate o» revisional 
jurisdiction and that the jurisdiction was original to which neither 
429 nor 439 applied. A simitar view was taken by a Ful Bench 
of the Madras High Court in Bapu alias Audimulam Pillai v. Bapu 
aliad X7isAsayen (5). , In afi unreported case a difference of opinion 
between two learned Judges of this Court regarding the propriety 
of granting bail to an under-trial prisoner was des’ with under sec- 
tion 36 of the Letters Patent. These cases are against the view of 
the Bombay High Court that the Criminal Procedure Code has over- 
ruled the provisions of section 36 of the Letters Patent. 

In rapport of the contrary view the ledrned vakil for the opposite 


(1) (1889) 1. L. R. 15 Bom. 458. (s) (1900) I. L. R. 37 Cale. 893. 
(3) (1917) aa C. W. N. 499-- - fa) (9i1) 15 C. L. J. 337- 
(s) (1911-2) I. L. R. 39: Mad. 252. ; 
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— party has relied on the, decision of the Full Bench of this Court ir 


1919: 


ww 
Montram 
v. © 
Mirjan. 
— 


CRIMINAL, 


1930. 
rn d 


January, 21, 21. 


— 


~ Emperor v. Har Prasad Das (1). In that case the point argued 
was that an order pagsed by a ciyil Court under section 476 of the, 
Criminal, Procedure Code being outside the scope of section 435 the 
matter could not be d&alt with under 439. This contention pre- 
vailed and alter stating that section 4,5 did not-apply to the case 


" theelearned Judges observed: “Nor does segtion 439 touch the 
matter. Ifis clear that sections 435-435 mast be read together as — 


pointed Sut by Wilson, J. in Mari Dass Sanyal w Saritulla (a). 


Section 43 must, therefore, be read along with and subject to the. 


provisions of section 435." This decision concludes the present 


question and is a clear authority for the proposition that if a case - 


is: outside section 435 as the present case ig, section 439 cannot 
apply to it. That being so either section 36 of the Letters, Patent 
apilies or ‘there is no law regulating the procedure, If it be held 
that section 36 does not apply because it only refers to original 
or appellate jurisdiction, we think in the absence of any provision 
to the contrary we should actin acc rdance witb the principle und: r- 


lyihg that section, We accordingly hold thatin this case the opinign - 


of the senior Judge prevails. 
A. T. M. š l Rule discharged. 


(1) (913) I. L. R. 40 Calc. 4773 17 C. L. J. 345. 
(2) (1888) 1, L. R. 15 Calc. 608 (617). - 


- 
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Beſore Sin -Asutosh* Chaudhuri, Kuight, Judge, and Mr, Justice — 


e Newbould. 
- T. R. PRATT 

" He we. 

KING-EMPEROR.” 


~ Documents, production o/—Criminal Procedure Code (Act Ve acu — 
Charge upon beliej—Counsei, duty of. 
Under section 94 of tbe Code of Criminal Procedure, it is for thé” Magistrate 
to consider how many of the books are necessary for the purpose of investigation. 


* 


A Magistrate should give definite instructions ss to where and when the Isepection 


ts to be held and by which officer. 


9 Criminal Revision No. esl None, — — D. Swinhoe, Baq., 
Chief Presidency Magistrate of Calcutta, dated the roth January, 1910. 


od 


be : se, i i 
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a A charge upon belief, the grounds fpr which belief are not stated, and no facts Cramar. 
` ‘are given, should not be introduced in an application*to the Court. Itis tbe duty ° 1930. 
of a counsel to soe upon what the charges aro based before ho makes them. - pos 
m : T. R. Pratt 
Application for revision under on 4 35*of the Code of Crimi- p | 
nal Procedure. à Y SLM King-Emperor. 
A notice was served on the petitioner on the roth January, 1920, 
by the Chief Presidency Magistrate of Calcutta, to produce bookse 
- and documents in his possession.  - e 
The material facts appear from the —— . 


Mr, Langford James and Babs Manmathanath Mukharjee for . 
the Petitioner. , M 


Howe Mr. T. C. P. Gibbens (Adeste General) and Babu’ 
Manindra Kumar Bese for the Crown. 


e 


E d 


The judgment of the Court was as follows : 


' We think that-this Rule ought to be discharged. There were 
materials before the Magistrate upon which an order Under sec- 
tion 94 could. properly be made, and was properly made. A point 2 
was made by Mr. Pratt that he had authorised Mr. McLean totake ` 
over the books. He says that almost simultaneously he gave a 
directign to his officer Mr. Quayle to remove the books after Mr. 
McLean had taken them over. Itis difficult to understand why” _ 
this further order was made. It had the effect of misleading the- . 
Court The Court madean enquiry at the time as to who was the 
person to givea receipt and take the books and Mr. McLean was 
one of the persons named. Immediately thereafter though authority 
was given to’ Mr. McLean 6 remove .those bodks and to sign a 
receipt for them, Mr. Pratt by an order which was not made known 
To the Court authorised another, person to take over tife books from 
Mr: McLean. The order under section 94 was accordifigly made 
on Mr. McLean who was. going to take delivery of the books and 
who was going to give a” ‘receipt for them and it was not known to 
the Court at that time that Mr. Quayle was authorised in manner 
aforesaid. Iſ the Court knew that, there would have been no diff 
culty in the matter. The order would have been on him' to produce. 
We think thatthe order under section 94 was properly made and 
the books wbich were taken charge of ought to be in the custody of 
the Magistrate in the circumstances of the case. . v o ` 


We must say that the charges made against the Magistrate i in 
paragraphs Nos. 14 and 17 of the petition are altogether unfounded. 
‘They ceitainly-ovght not to have been- made .Itis to be noted 


Tanuary, at. 


- 
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that both these ——7 are merely based upon belief. The 
charges have been mide on belief but in his affidavit Mr. Pratt 
swears that they are true-to his knowledge. What he means, it is 
impoesible to underfand. Paragraph 14 of the petition runs" 


_ thus: -—" That your petitio believes and charges that the giving 


directions to the said Mr. Armstrong as aforesaid to bring the books 
eto the Court of the Chief Presidency Magistrate and the serving of 
the skid notjce were acts done in furtherance of a scheme planned 
in concert by the Chief Presidency Magistrate and the said Mr. 
Armstrong to,render nugatory the orders of this Court and he 
further ‘charges that the said scheme was malafide, in the following 
circumstances.” | A A 

It is merely a charge upon belief, the grounds for such belief 
are not stated, no facts are given and we are strongly of opinion that 
a charge-of that character should never have been introduced in the ` 
application, Leamed counsel undoubtedly made his observations 
basing them upon the affidavit, but when cbarges of this character 
aro made in Court by learned counsel Ido not think that it will 
ever be disputed that it is bis duty to see upon what the charges 
are based before he makes them. It seems to us tbat the learned 
counsel was misled by the paragraph as worded. He did not 
carefully examine the wording, We do not think that any case, has 
been fnade out of sa/afides against the Magistrate. The charges aro 
altogether improper and unjust Even if we come to the conclusion 
that the books were not strictly prope rly or lawfully obtained from 
Quayle, we wolld certainly not have directed the books to be re- 
turned but simply directed the issue of an amended notice to be 
served upon Mr. Pratt for the production of those books and Mr. 
Pratt could not then have avoided producing them. Learned 
counsel appearing for the petitioner is quite justified in putting 
before us the circumstance that all the books which were taken by 
the police under the search warrant which has been declared by 
this Court as illegal, have again been taken possession of.by the 


— Magistrate. The way in which it was done rather indicates that 


it was not sufficiently considered at the time as to how many of, 
these books were necessary for purpose of the investigation. That 
undoubtedly is & matter of complaint, and just complaint. But we 
think that in the circumstances of this case an enquiry now would 
sufficiently safe-guard the interests of the petitioner. 
The learned Advocate-General appearing far the prosecution 
eays that he is prepared to have such an enquiry made in the pre- 
sence of the ather side, and we direct the Chief Presidency Magis - 


- 


* 
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tikte to have that enquiry as quiekly as possible in the presence CRIMIRAL. 

of the other side and to determine which of the books are nacessary — 

tọ be kept. He must in this connection fake injo consideration ' any — 
undertaking which may be given by the petitioner or his attorney ^ €* 


for the production of the books as req but which the Magis.  “iu-Emperor. 
trate may now direct to bereturned. We nged hardly point out a 
that only such books ag may be urgently required for purposes of the °% . 
case ought to be kept and no’ more. Mr. Pratf complains that his A 
business has been seriously prejudiced and the retention ofe current, 
‘books interferes with his work, € The learned Advocate»Genéral sayi 

that he is prepared to give him facilities for carrying on his business 
‘and will help him to get such books as may be necessary. This 
matter alao ought to be taken into consideration by the Magistrate. 


Then there is a further matter, about the method of inspection 
of the books which may be kept. We direct the Magistrate to give 
definite instructions as to when and where. the inspection is to be 
held and by which officer. - It is conceded that such “inspection- 
ought to be made in the presence of the petitioner. Wo direct that 
to be done. With these directions we discharge the Rule. — ° 


Mr. Langford James wants it to-be added that he takes the.fnlh: 
est responsibility for the observations which were made. by him 
based trpon paragraphs*:4 and 17. Since he takes the responsibility 
we have nothing further to say. We only wish to emphasize what 
wa have already said that charges of this character’ ought not to be a 
made except on facts and then only after due conafileration. We 
hope the profession will bear that in mind ^ ° 


AT. M Rule discharged, 
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APPELLATE CRIMINAL. 
* n. Before Sir Syed Shamsul Huda, Knight, Judge, and Mr. Justice , 


= ; Z æ : p E 
ENS uu KASEM ALI AND OTHERS : 
. dire ü - g '* : 
— e EMPEROR.* 


I, 6. "s 


4 Thieves, sung cf, belonging te— wiiness-—Abbrover, — ef— Penal 
Code (Act “XLV ef 1860), Sue. qo1— Dabit Criveiual Procedure Code (Act V 
ef 1898), See. 2334— More offences than one—Astociation extending ever a long 
period Criminal Procedure Code, Sec. 110, comvicilen under, nature e/— 
Accused, of con be punished for subsequent effence—Ewidence ef previous con- 

007 o vidim, OY adavissible—Decument prepared by parties, if io form part of 
After tho discharge of an accused approver, he is competent to bea witness. 

His evidence is admisstble agiinst other accused persons. . 

The gist of an offance under section 401 of the Indian Penal Code, is asocia- 
tion for the purpose of habitually committing theft or robbery. Habit is to be 
proved by the aggregate of acts, and though the charge is charge of a single ^ 
" "offence, the period over which the association extends is often very long and the 

longer the period the better it is to establish habit. The question of confping the — . 
charges to three in the course of a year, therefore, does not arise and section 234 

- of thf Code of Criminal Procedure has no application: Sirem Venkatasmi v. 
Emperor (1) followed, i 

A conviction under section 110 of the Code of Criminal Procedure has nothing 
to do with the punishment of an offence. An order under section 110 ls only pre- 
ventive and only binds down the accused tq be of good behaviour. 

An accused after having once been bound down under section 110 of the Code 
7 of Criminal | Procedure, «can again be punished for being members of a gang aseo- 

ciated forthe purpose of habitually committing crimes under section 401 of the 
Indian Penal Ĉode, = _ j 
Evidence of previous conviction — — the Indian Penal Code, 
or evidence to show that the accused had been previously bound down under sec- 
tion 118 of the €ode of Criminal Procedure, is inadmissible. . - 
Quaere ı Whether if it can be shows that Ic! a previous case a number of accu- 
ed were placed on their trial together and convicted, such conviction can be used- 

(7 not for the purpose of proving the conviction or proving bad character but for 

proving association. 

It is generally not desirable to make documents prepared by parton to a case 
part of a Judgment. . d 

Š Criminal Appeals Nos. IOI " of 1919, against the order of Babu E 
Rajan! Kanta Rai Dastidar, Special Magistrate of SyIbet, dated the agrd Decem- 
ber, 1918. . 

(1) (1871) 1 Welr 453. 


a 


' Vor, XXXI.] 


* Per Dimal, F: No one can be conviethd qa the usaqrrobortted evidence of an 
, approver. i 
. Appeals under section 408 (b) of the Code of Criminal Procedure. 


1 


HIGH COURT. 


. The accused were charged under segtion 401 of the Indan Penal 


Code, as belonging to gang of thieves. Two out of 34 accused per- 
sons were acquitted and hp, reat were sentented to enous Inr. 
of imprisonment, 
The material facts appear from the judgment. 
Mr. Kabiruddin Ahmed and Baby HENARES Dytt for. tha 
" Appellants. 


* 
æ 
.-e 


* 


Mr. om and Babu Manindra Nath Banerjee for the Crown... 


The following judgments were delivered : 


Shamsul Huda, J. : 


trial on a charge under section 401 of the Indian Penal Code. 
trial was held by a Magistrato specially authorised under section 30 + 
of the Code of Criminal Procedure, The trial lasted a long time in 
the course of which 314 witnesses were examined. The Magistrate - 
 "acquitted tw o of them and convicted the rest, Three of them were 
sentenced to more than four years rigorous imprisonment and they 


Wane 


C. A. Y. 


S " 
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Thirty-four persons were placed on their ' August, 6. 


have appealed to this Court under section 408 (b) of the Code: »- 


The facts of the case are briefly as follows :—Proceedings dnder 
section IIO Criminal Procedure Code were taken in the year 1917 
against Mason Haji and others including two of the appellants 
Munshi and Jaban. Mason Haji made a confession which led to 
' an enquiry and the local Goveriinent appointed M. Mufizar Raha- 


man to verify the confession made by Mason. M. Mufizar.Raha- 


man then recorded the confession of Mason at greater length than 
it was taken down before and went on to verify the statement? made 
to him. The accused were then sent up for trial, On the r4th June, 
1918, the charge against Mabon was withdrawn by the Public Prose- 
- cutor under section 494, Criminal Procedure Code and he was dis- 
charged. -Mason’sconfession formed the basis of the present charge. 
The learned Magistrate has in an exhaustive judgmerit dealt with - 
the whole evidence in the case and he has considered separately the 
case of each individual accused. The evidence against each accused 
has been separately detailed in the judgment, and it is unnecessary 


to repeat it. 


Several points have been argued braia learned ounédi who 
appearedon behalf of the appollants. 


The first argument is that the 


Magistrate in discharging Mason did not give judicial consideration 


t 
E hi 
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Carina to the case and therefore the order of d ischarge is illegal and has 


1919. no legal effect, As to this argument I need only say that upon the 

— reported decisions, iv is enough that the accused person had been 

s. discharged bafore he gave hisfevidence and was noton bis trial when 
——— 


such evidence was given. This in my opinion is ante sufficient to 
Shampul Hu Huda, F. make his evidence a fmissible, - 
“Fhe next point argued was that the chargé was bad TEM regard 
‘to the provisions of section 334, Criminal Procedure Code. It seems 
fo me that there is no substance in this contention. Section 234. 
. lays down that when a person is accused of more offences than one / 
RC of the same kind committed within the space of 14^mopths, he. may 
. be charged with and tried at one trial for any number of them not 
exceeding three. In this case the accused were-notcharged for more 
offences than one, They are charged with one offence only An ` 
offence under section 4or i8 a special one. The gist of the offence 
is association for ‘the purpose of habitually committing theft or 
! robbery and as pointed out by the Madras High Court in Sriram 
Venhatasami v. Emperor (1), habit is to be proved by the aggregate 
of ‘acts, and though the charge is charge of asingle offence the period 
over which the association extends is often very long and the longer 
the period the better itis to establish habit, The question of confin- 
ing the charges to three in the course of a year, therefore does not 
arise in the case and section 233 has no application. ` 
The next point urged is that the accused having been bound 
down under settion 110 Criminal Procedure Code they cannot again 
be punished for being members of.a gang associated for the purpose | 
i of habitually committing crimes under section 401 Indian Penal Code, ' 
` This it is urged is punishing a man twice over for the same offence. 
\ Jt is cleaf thata conviction unde? section 1xo Criminal Procedure : 
Code Has nothing to do with the punishment of an offence. The 
order under section rro Criminal Progedure Code is only preventive 
and only bound down the accused to be *of good behaviour. It’ was 
not a punishment for any offence committed by them. | 
Tt is also urged that the confession of Mason recorded by Moulavi 
" Mufimr Rahman and consequently the evidence of verification by - 
that Officer are not admissible. This may be so but after making 
the confession the approver has repeated bis stoiy in Court in his 
evidence on oath and therefore the question of the admissibility of ' 
the confession is of no practical importance and though I am of 
opinion. that the confession was of no value. as.a piece of evidence, 
that does not affect the merits Shi canes 
(1) (1871) : Weir. 453... : i 


L 


' Vor, XXXI] ^ | HIGH COURT. : 


"< It has next been urged that thà evidence of previous: conviction 
for an offence under the Indian Penal Code, or evidence to show. 
that the accused had been preyiously bound down under section 118 
Criminal Procedure Code was inadfnissible, Reliance ‘has been 
placed on decisions of this Court in Mankura Past v. — 


_ press (1), and in Kader Sundar and others v. The Emperor (3). 


think this contentions sound and the evidence of previous — 
tiom was wrongly admitted, although there may be some doubt 
whether if it can be shown that in a previous case a number of thé 


accused were placed on their trial together and convicted, "such con-. 


viction can be used not for the purpose of proving the conviction or 
proving bad character but for Proving association, 


In my opinion leaving aside the evidence which I` have held to 
be inadmissible, the rest of the evidence is ample to establish the 
guilt of the appellants. The evidence which has been detailed by 
the learned Magistrate in his Jodgment shows. that the accused often 
met together at different places before or after the commissión of 
offences and have been seen on.various occasions carrying any stolen 
articles or seen together under citcumstances that suggested their 
complicity in thefts and robberies and their association for the pur- 


Í pose ef habitually committing such offences. This evidence is very ' 


strong: specially against the three appellants. Mason Haji gpeaks 
of 74 thefts or burglaries out of which the accused Kasem Ali is said 
to have taken part in eleven, Jaban in thirty-one and Munshi in 
eleven. No reason has been shown why the numerous witnesses 
who have deposed on behalf of the prosecution and ‘who have been 
believed by the learned Magistrate should bedisbelieved by us. I 
may also state that in the appeal that was preferred by the other 
accused, persons who were sentenced to less than 4 years rigorous im- 
‘prisonment the learned Sessions Judge has upheld the conviction 
and believed the evidence upon which the conviction of the present 


, appellants is largely based. - 


we 


It has been complained before us that the Magistrate was wrong 
in placing on the record certain statements by the Public 
Prosecutor and in making them a part of his judgment, No doubt 


it is generally not desirable to make documents prepared by parties > l 


to a case part of the Judgment, but in this case as I have said the 

record was voluminous and the statements donot furnish any new 

materials, but are simply the result of the examination of the evi- 

dence by the Public Prosecutor if the learned Magistrate had taken 
- (1) (1899) I. L. R. 37 Calc. r39. : (3) Gan 16 C. W. N. 69. 


L1 * . 


- 


i 
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CaIwDAL. — , those aimant on trust there fnight have been some ground for 
2 300: complaint. But in this case the Magistrate has recorded and he has 
— done so on evéry pagesof these statements that he has checked theme 
E Empero himself Under these circum@arces I do not think that the accused 
Y have been in any way ‘prejudiced by the- action of the ‘Magistrate. 
Sann H Huda, F. ~ The &mvictions, and sentences are therefore i-us and the appeals 


' . "are thamissed. 
I l Duval, J .—I'agree with the judgment of my learned brother. 
*As to the tabular statements I would like further to point out that - 
thoughe th& learned, counsel objected to them as being wrongly " 
incorporated in the judgment it is clear that they were checked by 
the Magistrate and the learned counsel has not been able to show 
to us that in any single particular these statements which are really . 
EON an epitome of the evidence put in a tabular form àre incorrect. 
‘|, ° The learned counsel though he did not enter into details about 
. -individual witneases make some comments on the oral evidence in - 
general As to the approvér his position was that as he has been 
dircharged under section 494 Criminal Procedure Gode his evidence 
E should be expunged from the record. My learned brother has des]t^ — . 
with that matter and I agree in holding that after his discharge he 
was a person competent to be a witness; Then as to his evidence, ` 
in Cdurt and his confessions recorded by Mr. P. C. Chatterjee and | 
| M. Mafizar Rahman no doubt. the earlier confessions could have 
` been used by the defence for the purpose of contradicting what the 
approver Mason’ éaid in the course of the trial, and indeed it appears 
that there are certain discrepancies between his evidence during 
the course of the trial and his conféssion before Mr. Chatterjee. 
— It is urged that as approver he is an unreliable witness, and of course 
no one caf be convicted on the uncorroborated evidence of an 
approvef, But here we have, before us a large mass of corrobora- 
tive evidence. There is first the evidence of association. This 
evidence shows that these accused and others were frequently seen 
together, specially at dats and there- is evidence that shortly after ' 
they were seen together thefts and robberies used to take place ; 
and as to three mengwhose cases are before us Wo have a mass of 
, direct evidence, against Kasem of robberies in houses, bazars and 
^ boats, against Jaban of robberies in houses and boats and against 
Munshi of robberies ang thefts-in shops and boats as well as thefts 
= _ oF cattle, We also have the evidence about Kasem and Jaban being 
S engaged in the same thefts. The evidence shows that several of the 
accused were originally pilq: " *í-umers: and after their | 
dismissal from the steamer Company's service theft on river steamers . 


. 
t 
2 = * 9 X 
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— 


&nd boats plying on the river and’ at the tiveriido bazars became 


~ frequent ; and in addition to thesd thefts in boats and basars the ` 
_gang.also engaged in thefts and robberies inphouses and in-regular 


- 


. Systematic theft of ca ttle. On the evidence adduced I holtl that the 


existence of a gang for committing theft and' burglaries has been 
amply proved further that the three men before us were members , 
end (I should add) loaders of that gang. f vt 


A. T. 2 Appeals dismissed. 


* 
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CIVIL RULE. 


"^ Bor Sir Lancelot Sanderson, Knight, Chief Justice, and Mr. 
| Justice Walmsley. 


ABDUL SHEIKH ^ ai 


- 


e. - 
" MAHAMMAD AYUB.* 
Limdlation —Eeview— Small Cause Court decree—No deposit of cost in *iime— 


Provincial Small Cause Courts Act (IX of 1887), Sec. 17—Limitation Act (IX 
of 1908), Sec, 5. ` 


‘A mit was brought by the plaintiff in the Small Canses Court for Rs. 125 and 


at the first hearing the suit was dismissed with costs. On the 15th day the plaintiff 
made an application for review of judgment without depositing the costs. After 
the expiry of the period of limitation, ofi the application of the plaintiff, Court 
made an order that the amount of costs should be deposited ` within “2 fixed time. 


, The deposit belng made the Soar entertained D ENS ` 


judgment for the plaintiff ; . 


Held, that the order granting the review of — was not in accordance 
with law and that the review sbođid not have been entertained. 


Quaere 1 Whether section s of the Limitation Act is applicable to such a case.- 


Application for revision ‘under section 25 i Eee rere Small 
Cause Courts Act by the ————— 


guit for money. 
Taenia eis appeas Gom the irani RE b = 
Babu Urnkramdas Chakravaril for the Petitioner, 


m 


- 


b" 


* Civil Rule No. 497 of 1919, aguloet an order,of Babu Probodh Chandra Bose 
Small Cause Court Judge, Periam pot Cae te 16th August, 1919. 


"~ 


P 
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Babu Hemendra Nafk Sen for the Opposite Party. ` : 
' The Judgments of the Courts were as follows: - 


Sanderson, C. J : This isa Rule which was usa by ths 
defendant in a suit Which was brought in the Small Cause Court of 
the Subordinate Judge at Berhampore. — — 

The suit was brought by the plaintiff for Ra. 125, and at the first 
hedting the | suit was dismissed, and I assume, ‘ït was dismissed with 
costs. Thereafter, the plaintiff made an application for review of 
judgment! The ground of the application was that he had discover- 
ed new’ evidence which he could not have discovered befdre by the - 
exercise of due diligence. The learned Judge entertained the appli- 
cation for review, and eventually gave judgment for the plaintiff. 

This Rule has been supported on the ground that the plaintiff 
did not comply with the provisions of section 17 of the Provincial 
Small Cause Court Act of 1887. It is clear that under the provisions 
of article 161 of the Limitation Act of 1908, the period, within 
which an application for review of & judgment given by a Provincial 
Court of Small Causes must be made, is fifteen days from the date of 
the’ decree or order. ‘It appears from the learned Judge's judgment. 


that the application was made on the last day of the fifteen days, 


allowing the plaintiff one day for taking a copy of the judgment, It is 


_ provided by section 17 of the Provincial Small Cause Court Act that 


" An applicant for an order to set aside a decree passed «x parte or 
for a review of Judgment ghall, at the time of presenting his applica- 
tion, either depSsit in the Court the amount due from him under the ` 
decree or in pursuance of the judgment or give security to the satis- 
faction of the Court for the perform ance of the decree or compliance: 
with the judgment, as the Court may direct.” The plaintiff did 
not comply ‘with the provisions of section 17, but on the following 


‘day thé Court, J assume upon the app lication of the plaintiff, made 


an-order that the amount of costs should be deposited within four 
days. Theamountof costs was not so deposited, and a further, order 
was made on the snd of July granting the plaintiff five more days, 
and eventually thè amount of costs was deposited on the sth of 
July, 1919. The learned Judge has said that in his opinion sec- 
tion 5 of the Limitation Act ap plies to this case, and applying sec- 
tion 5 he has extended the period for making the application for 
Teview up to the sth of Jnly, the date upon which the amount of 
costs was deposited, I think it is doubtful whether section s of the 
Limitation Act applies to this case at all, because it seems to me 
that the application for reyiew was made withm time, and conse- 
quently it may be urged that section 5 does not apply at all: But 


* 


f 


P4 


4 
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almuming for the sake of argumont*that section s dóes apply, «then 

it is incumbent upon the plaintiff to, show that he had sufficient cause 

fpr not making the application within the time gp I fail: to 

understand on what ground it can be said that the plaintiff had sufi- 

cient cause for not making his application hot only within the 

proper time ut in the proper manner by depésiting the amount of 
costs or gi security;for the same at the time of making the appli * 
cation, The learned Judge seems to have thought that the plaintiff 

may have been misled by the orders of the Court. Sofar av I under, 
stand the dates, there was no order of the Court’ madb until after 


.the period within which the application should have been made 


i Walmsley, J.—1 agree. 


w 


and in & proper manner in accordance with ES em nna sec- 
tion 17 of the Provincial Small Cause Court Act. T 

For these reasons in my Judgment the Rule should beca ds 
absolute, and the order granting a review of Judgment should be set 
aside, and the applicatión for review dismissed. 


The defendant must have the costs of this Rule—hearing-fee, one 
gold mohur, and also the coats of the application for review. 


* 
e 


A. T. M. Rule stade absolute. 
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APPELLATE CIVIL. 


Before Mr. Justice N. R. Chatterjea and Mr. Jistics Pista. 


NABIN CHANDRA SAHA AND OTHERS 
9. . 
SHEIKH WAJID AND orsens.* © . 


Limitalien-—Dispoesession— Prisme  burchase— Bengal Tenancy Act (Pit af 

1885), Sch. III, Art. 3. x 

The plaintiff and certain otheeé persons were the heirs of A. Tho defendants 
Nos. 1 and 3 wore the co-aharer landlords of the jote which was held by A. ' On 
-the death of tho latter, the defendants Nos. 1 and a disposseased the plaintiff from 
the land, they having secured a babala of the entire land from defendant No. 8, 
one of the helss of A. Ina suit for joint possession in respect of the plaistiff's 
share of the land : 1 i " 

* Appeal from Appellate Decree No. 1305 of 1917, against the decrees of Babs 
Jiteadra Prosad Chatterjee, Subordinate Judge, 4th Court, of Mymensingh, dated 
the rst March, 1917, affirming that of Babu Lalit Mohan Bosu, Munsiif, 1s Court, 
at Kishorogunj, dated the 38th Febeuary, 1916. 


— 
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Civit Held, that the sult was governed by article 3 schedule III of tho Bengal ` 
i919. Tenancy Act. 

— ~ Cason tho subject discussed. A 
T aid. Appeal by Defendants Nos. 1 to 3. 

— ` Sult for Joint possession. ~ : 


i The material facts appear from the judgm ent. 
- * Babu Gopal Chandra Das for the Appellants. | 
Baht Santimoy Majumdar (for Babu iu oid Sinha) for the 


_ Respondentse 
E s QAY. 
The-judgments of the Court were as follows : 
Dobember, s. .The plaintiff and certain other persons were the heirs of one 


— Rajabulla.' The defendants Nos. t and 2 were the co-sharer land- 
. lords of the jote which was held by Rajabulla, On the death of 
N the latter, the defendants Nos. 1 and s dispossessed the plaintiff © 
` from the land, they having secured a kabala of the entire land from 
— No, 8, one of the heirs of Rajabulla. 


" The plaintiff brought a suit for joint possession in respect of his" 

share of the land and the question raised in the case is whether the 

sult is governed by the — of article $, schedule ITLof the 
Bengal Tenancy Act. 

There is a divergence of judicial opinion with respect to the 
scope of article 3, schedule III ; and in some cases it has been held 
that the article is inapplicable toa case where the dispossession is 
effected by the Tundlord not as -landlord but as auction- -purchaser 
and under process of the Court: ‘soe Aókoy Churn  Mooherjes v. 

P E Shaik Titu (1) ; Brojo Kishore Makapatra v. Saraswati Dassi (2); 

te > Mahomed Khalil v. Hireindřa Nath Bhattacharya (3) ; Kamaldkari 

L3 ^ Phaku v, Rameshur Singh: Bakadur (4) ; Ram Kinhar v. Axiti 
a |o Ram (5). 

On the other hand, a different view has been taken in the fol- 
ing. cases; Aminuddin Munshi v. Ujlfatwmissa Bibl (6); Fami 
Bhusan Sarkar v. Pulin Chandra Mondul (7) ; Satish Chandra 
Basu v. Nittya Gopal Halder (8) ; Pitambar Mohapatra v. Bhagabat 
- Lal (9) ; Jaimangalabati Misrain v. hare Lal Das Mosamdar vere 


a (1897) s C. W. N. 175. (2) (1901) 6 C; wW. N. 333, 
(3) (1906) 5 C. L. J. 03o. (4) (1913) 17 CW. N. 817. 
G (1917) 37 C. L. J. 538. > i - 

- (6) (1908) 9 C. L. Je 131, 13 C. W. N. 198. E 
- (0) (1916) 131 C. W. N. 976." (8) — 31 C. W. N. o7 
(9) (1914) 24 1. C. 860. (10) (1217) a Patna L J. 567. 


— 


— 


4, Vor. xxx -kaén coti, f ET 


. e. Having regard to the difference of opinion . on tho. — 
question was referred toa Full Bench in S. A. Nas, 1224 to 1296 
of 1917 ; but it was held that the question referred did not arise in 
this caso because the dispossession was subseqdent:to the symbolical 
possession delivered to the landlord and wasemade at a tims when 
the plaintiff was in possession as tenant undeg the landlord. ‘The 
cases cited above, except the case of Jeimangulaball v. Jkaru Lal (1) ° 
were all cases in which'the question arose between the plaintiff and 
the landlord after the latter had purchased the property at an execu 
tion sale. In the present case, there is no muesnon okan auction- : 
purchase by the landlord. 

It is contended, however, on behalf.of the respondent that the 
principle laid down in the first set of cases would apply also to a 
case of & private purchase ; because in both cases the purcbase is ^ 
made by the landlord not in his capacity as landlord, but as a pur- 
chaser ; and we have been asked to refer the case to'a Full Bench, | 
having regard to the divergence of Judicial opinion oa the point. 

We do not think, hovever, that the matter should be referred to 
a Full Bench; for, the case of a private purehase does not stand 
on the same footing asa purchase atan execution gale. In the. 
case of Raw Kinkar v. Stkiti Ram (a) already referred to, . 
Mookosjee, J. stated “ It is plain that article 3 of the third schedule 
to the Bengal Tenancy Act has no application to the case befom us. 
It is well settled that where a landlord, in execution of & decree for 
~ arrears of rent puts the holding to'sale, purchases it himself and 
obtains delivery through Court, such dispossession of the tenant is 
not dispossession within the meaning of article 31 Kamaldkari v. 
Rameskur (53) Indeed, so long asthe sale remains in force, the 
possoesion of the landlord auction-purchaser . cannot possibly be 
challenged by way of suit? . It was also pointed ‘out in the case of 
Kamaldhari Thaker v. Rameykur Singh Bahadur (4) that although 
the landlord moves the Court to deliver possession and possession 
is delivered to him at his. instance, he gets possession through the — 
‘intervention of the Court ; “ The delivery-of possession by which 
the dispossession is effected: is an act of the’ Court, and’ when the - 
landlord ‘gets into possession by a process of the'Court; we do not 
think it is an act of dispossession by the landlord within the mean- 
ing of the article which contemplated. a dispossession by the landlord 
by taking the law into his own hands and otherwise than in: due 
course of law." A similar view was taken by Banerjee J. in the caso 

(1) (1917) 3 Pat L. J. 567. (3) (1917) 37 C. Le Je ga 

(3) (1913) 17 C. W. N, 817.7 ^ (4) (ota) 17 C. W: N. 817 (818). 


~ 
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of Breje Kishore’ Makapfatra v. Saraswati Dassi (1), where the 


learned Judge says "That the dispossession here was in that capacity 
and under a process of Court issued to put the ‘defendant in posses- 
sion as ancton-purclaser, bas in effect, been found by the Courts 
below and if not disptited.” When the landlord purchases at a sale 


~ held in execution of ga decree, possession is delivered to him by the 


* Cagrt as auction-purchaser, Le. on the fogting that there is no 
longer anye relation of landlord and tenant between him and the 
fenant, and the possession of the landlord as purchaser cannot be 
challenged, so«long asthe sale is not set aside or declared ineffective 
against the tenants. In the case of a private purchase such as the 
present, there is a relation of landlord and tenant between the 
plaintiff and the defendant and the mere fact that he obtained a 
kabala from one of the heirs of the original tenant cannot take the 
' case out of the purview of article 3 schedule III. 

Having regard to all these considerations, we think that the case 
does come under article 3, schedule III of the Bengal Tenancy Act. 
The appeal is decreed and the suit must accordingly be dismissed. 

Tho appellant will be entitled to half the costs in all Courts. - 


VALUTA UU : m Appeal decreed. 


- 


(1) (1901) 6 C. W. N. sss: P 
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Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and Mr. 
Justice Panton, 
MADHABI SUNDARI DASYA AND oTHERS 
M DL — F P. A ] 
SYAMA CHARAN BISWAS AND OTHERS. 


Prenumpiidy Standard of meesuiment— Sali f additional rent. 


e e the standard 


^ of measurement sæt up on behalf of the plaintiff was inconsistent with the Kabaliat 


upon which the sult was based : 


Held, that the present standard of measurement could not be presumed to be ` 


the standard in use at the time‘of the Inception of the tenancy. 


_ * Appeals from appellate Decrees Nos, 1717, 3201, 3203 to 4206 of 1915, 
against the decision of G. S. Dutt, Esq., Special Judge of Faridpur, dated the 1st 
Jumo, 1915, reversing that of Babu Probhat Chandra Sen, Assistant Settlement 
Officer of Ballakand!, dated the roth November, 1914. ` 


3 


Now. XXXL] , thot court, ` 
e Appeals by the Plaintiffs. , — 
EY í 
Suit for additional rent for additional area. 
-'e The material facts appear from the 


- Dr, Dwarka Nath Mitter and Babu M. Nath Bitter fox 
Babe Balkant Nath Mitter) for the A 


Babus Biraj Mekan Majumdar and Bepin Behari Mulch for . 


the Respondents. : A" 
The judgment of the Court was as follows : . 


The question involved in these cases is whether tHe landlord is 
-entitled to additional rent for additional area. x 


' o 


The plaintiff proved that there was measurement in 1276 and: 
‘adduced -evidence to show what the standrard pf measurement was: 


in-that year. The learned Special Judge, however, has disbelieved 
that evidence. ~ 
.. It is contended before us that the present standard of measure- 
ment ought to have been presumed to be the standard in use in 1376, 
and reliance is placed upon the Judgment of Mookerjee, J in the 
case of Iskan Chandra Mitter v. Raja Kamronjan Chakarbsfiy (r). 

It is unnecessary to consider the effect of the passage in the 
judgment of Mookerjes, J. at page.132 in that case, because in the 
present case the learned Special Judge finds that the standard of 
measurement set up on behalf of the plaintiff would be inconsiktent 
with the Kabuliat upon which the suit is based; and he points out 
several circumstances showing that the siandard of measurement set 
up could not be correct. t 

We aro therefore unable to Irid that the leaided Special Judge 
has committed an er ror of law in holding that the plaintiff has failed 
to prove that the defendants were holding any land in exeess of the 
area for which they were paying rent. : E 


‘It may be mentioned that ho case of encroachment beyond the: 


boundaries mentioned in the lease was mado io the pani, nor found 
by the Court below. 
iu dis cirenmatiai són, (hee poeall must fail and are dismissed 


with costs, ; ” , 
A. T. M. uu Appel dismissed, 
(1) (1905) 3 C. L. J. 125 : (133). as : 


* 


* 


— 
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Before Sir Asutosh Moo kerjee, Frick PN and Mr. nem e 
: Panton. 


hs i GRANDE CHOWDHURY — 


paler p. " - i 


—— STATE FOR INDIA IN COUNCIL - 


AND OTHERS, * 


gone — — — tenant—Vacant 
lend. , 1 

i "fie nd aaa acci T— "M A 

sition Jhdge in making the award assumed the oxistence of a hypothetical tenant 

on exch plot and calculated the respectivo values of what wero designated as land- 

lord's interest and raiyats intorest. D or eer ge 

valuo of these interests was taken ax the valne of the land ; 


|: Held, that the-award was based on-meoand principle. - 


How moch was recoverable by a landlord from a hypothetical tenant might be 
dhteeniined with some approach to accuracy from the rent receivable by him. But 
ear ee er eee ee ee 


. * Appeal by the Plaintiff Petitioner. E: 
. The material facts appedt from thé judginent. NS 


x 


A Babus Raw Charan Mitra and Sris Chandra Chemdkury fe. the 


Appellant in No. 13 and Respondent in No. 20, 

` Mr. Pugh, Babus Joges Chunder Roy, Ramani Mohan Chatterjee 
and Prematha .Nath Banerjee and Moutol Abdul Hai for the Res- 
pondent in No. r$ and Appellant in No. so. 

The Judgment of the Court was.ffelivered by: 
~ Bookerjee, J.: These two appeals are directed against the - 
same award made by the Land Acquisition Judge of Pabna and ` 
, Bogra, in respect of lands acquired fpr public purposes, Appeal | 
No. 13 of 1918 has been preferred by the Secretary of Sfate‘on the i 
ground that the sum awarded is excessivo and “has been calculated 
òn an erroneous principle. Appeal No. so of 1918 has been pre- 
ferred by the claimant on the.ground that the sum awarded is in- 
sufficient.” We are clearly of opinion that there is no foundation ` 


_for the appeal of the claimants. Reliance’ has been placed upor 


conveyances of lands which have no similiarity to the lands acquir- 
ed; and we cannot possibly enhance the amount of compensation 

* Appeals from Original Decrees Nos. 13 and 20 of 1918, against tho decial on 
of E. Sells, Fig., Additional DIES a i ea S OB 
October, 1917: ° ; 


— 
z 


z 


i 


^ 
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oå the basis of those transaction. :The really substantial appeal Cm. C 
is that preferred by the Secretary of State, The Senior Government ig. 
" Rjoader has contended that the award as made the Judge is based. Han Gis a 
on unsound principle.. The land when was vacent, But 


both the Collector and the Land Acquisition Judge have assumed Sto — 
the existence of a hyphothetical.tenant on each "plot and have cal- 
culated the respective, values of what was designated as landlord's 
interest and ralyat's interest. The total of the sums whiclf represent 
the values of these interests has, been taken as the value of thes ` 
land. The Land Acquisition Judge has accepted the figuras of the 

Collector in respect of the valuation of landlord's interest; but he ~ . 

has sübstantially raised thefigures for the valuation of-ratyat’s interést. 

The Government pleader has argued that what the lower Court has 

done in substance is to award to the clamiant in the shape of the 

value of the raiyat’s interest, the entire value of the land and has 

added thereto the value of the so-called landlord's interest calculated 

by the Collector. who had adopted ar entirely different basis for the 

calculation of the raiyat's interest. In our opinion, this criticism is 

well- founded. The method adopted by the Collector and the Jude. 

is wholly unreliable and is not based on dny solid foundation. How-' 

much is recoverable by a landlord from a hypothetical tenant may 

be determined with some approach to accuracy from the rent re- 

ceivable by him. But the exact value, of the raiyat's interest is 

dependant on a number of unknown factors; for instance if the 

imaginary raiyat were to sell his tenancy intheopen market, the value 


o Meelerjee, 7 


it would fetch would depend upon his status. It is conceivable that 


he may not.have any transíerabIM interest at alL ^ It is possible. that a 
he- may be a tenant fora term and that his tenancy may be transfer- 07 
able only with the assent of the landlord. It may be, again, that his 
rent is not fixed in perpetuity, and is enhanceablé. It is othvious 
that a purchaser of such a tendhcy would offer a price in view of the 
' circumstances and conditions ‘of the tefiancy. © Consequently‘ to 
assert that the value of a ralyat's interest is so . much without speci- 
fication of the conditions of the tenancy is obviously unsound. We 
must therefore reject the figures given by the . Collector as also “by 
the Judge. But this places us in a difficulty. Are there really - 
materials on the record which may enable the Cóurt to detérmino 
the market valuo of the lands on some- sound principle. If one of 
these plots was offered for sale as a vacant piece of land, the pur- 


+ chaser, in making an offer, would obviously have in view the income 


likely to be derived from it. -Now, it has been found that the land - . 
can be letout at a rent of Ri. 24 per bighs, so that if 20 years purchase a 


f 
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ig taken, this would give a rate of Ks. 480 per bigha. But, at thh 
same time, thd landlord who let .out land to æ tenant would in 
ordinary circumstancgs demand & premium and if the intereat .of 
the tenant were nof permanent and transferable, he would ask 
' fora premium on @ch transfer. There is no evidence on the 
record to show isely what may be derivable by the landlord 


* in«hese contingencies, But in view of the facts which have been 


stated to fis, we are of opinion that substantial justice will be done 
af in addition to R1. 480, we allow the landlord another Rs. roo. 
This jadgmerft will affect the awards in respect of two plots—313 
and 314—where the lower Court allowed, in addition to the valua- 
tion of the raiyat’s interest, the value of the so-called landlord's 
interest. In these two cases the award, will be diminished from 
Ra. 680 to Rs. 580. In respect of the otier plots, we do not think 
it necessary to reduce the sums awarded. 
The result is thit the appeal of the Secretary of State (No. 13 of 
1918) will be allowed and the decree of the Court below will be 
varied as indicated above. Theré will be no order for costs The 
appeal of the claimant (No, 20 of 1918) is dismissed with costs to 
"the Secretary of State. 
Appeal No, 13 of 1018 allowed. 
A. BM. : ` Appeal No. 20 dismissed, 


+ 
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Before Mr. Justico N. R. Chatierjea and Mr. Justice Panton, 


‘ KALI CHARAN SAHA i 
gis 
HARI MOHAN BASAK-anp OTHERS 
Insolvency, applicdtion fer—Seseral debtors—Mitalshere joint family: 


“A Jolt &pplication-agulost 7 persons; membere of à joint family, who are jointly 
liable, for insolvency, is not maintainable : Serada v. Ete ena omer, 


Appeal by the Petitioner. 
Proceedings under the Provincial iakin Act, 
The material facts appear from the Judgment. 


, © Miscellaneous Afpeels Nos: 396 and 407 to 412 of 3917, against the decision 
of M. Smither, Esq., District ]gdge of Dacca, dated the 13th September, 1917. 
(1) (1903) 2 C. L .J.318. 


“Von. XXXt, | " — COURT, 


è É ._ 4 i 
Babus Upendra Lal Key and Kunja Lal Das for the Appellant. 
Dr. Sarat Chandra Basak and Babe Jitendra Kumar Sen Gupta 
fer the Respondents. 


The judgment of the Court was as follows, 0 


‘ 


These appeals arise ont of proceedings the Provincial 
Insolvency Act (ITI of 1907). 

Th3 appellants before us applied in the Court . below,for adjodg- 
ing seven persons who were members of a Hindu jojat family, 
insolvanti by one single petition Tha ‘learned Distr ict Judge on 
the aand August, 917, held that seven applications must be made 
asseven different persons were sought to be declared. insolvents. 
In pursuance of that order, onthe 8th September 1917, six more 
applications were made, each praying to have seven persons de- 
clared insolvent The learned District Judge thereupon pointed 
out that this was bad and that there must be a separate petition 
regarding each person. On the rath September, 1917, six other 
petitions were filed. Oa the next day 1 3th September these six 
‘petitions and a petition for amendment of the original application 
were heard. Tho learned District Judge was of opimon that a 
declaration of insolveacy could not be asked for in one petition for 
Or against more thin ons person, and that the objection to a joint 
application by joint debtora which was pointed out in the case of 
Sarada -Prasad UAil v. Ram Sukk Chandra (1), applied to an 
application made agains? several joint debtors ; and pointed out that 


the creditors of each individual must have notice, and the claim of 


each creditor against each debtor must be investigated. The learn 
ed Judge accordingly beld that a single-application against seven 
"debtors could not be maintained and he allowed the original appli- 
‘cation to ba amended by strikiag out six names from it ; byt as re- 
gards the six nsw applications, he held that they could have effect 
from the date on which they. were filed and not from the date of 
the original application, the» result being that as aganist the aix 
debtors the petitions were filed too late to give the aad the 
benefit of section 37 of the act, 

The petitioner has appealed to this Court and the first ground 
taken is that an application can be maintained —— 
tors jointly. B 

“we think that the reasons given in the case of Sarada Prasad 
Chil v. Ram Sukk Chandra (1), (though that case was decided under 
Chapter XX of the Civil Procedure Code) apply to an application 
.made against several debtors who are — 

(1) (1905) aC. Le J. 318. 


— 


to 
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_ The next conte ntion is tbat an application can be made against 
several partners as a firm, and that therefore the origina] applica- 
tion was valid. : 


^ 


There is no dou „provision in the English Bankruptcy Act that | 


any two or more being partiers or any person carrying on 
business under a partnership name may take proceedings or be pro- 
ce&ded against under this Act in the name'ot. the firm (section 119 
of the English Bankruptcy Act) There ‘is a similar provision in 
“the Presidency Town Insolvency Act (see section gg), There is, 
however, no such provision in the Provincial Insolvency Act. But it 
is unnecessary to consider the question in the present case, because 
even if partners can be proceeded against in the name of the firm 


„under the Provincial Insolvency Act, the respondents were not pro- 


ceeded against as partners or as a firm. In the application for insol- 
vency, these respondents were described as having inherited a sweet- 
meat shop from their father and as holding it asa joint family 

property, and it was prayed that the said debtors might be adjudged 
insolvent. In the subsequent petition filed on the 8th September; 
1917, it was stated that “as the debtorssare seven brothers and as 


they contracted the debts and caused insolvency proceedings to be 


taken while living as mernbers of a Hindu joint family, so all gf them 
are jointly and 'teverally liable to the creditors for their dues.” It 
appears therefore that throughout the proceedings these respondents 
were treated not gs partners or as members of a firm but as members 
of a Hindu joint family. In these circumstances, we think that one 
joint application’ against them all could not be maintained. 

It is contended that it is a question merely of amendment, But 


so far as the original application could be amended by striking out 


the names of six other persons and retaining the name of one, it 
has -been allowed by the learned District Judge. The six other 
applications were not applications for amendment of the origital 
application but six different applications ‘against each of thore persons 
and we are unable to hold in these circumstances that the District 
Judge was wrong in taking the view that these six applications could 
not be treated as having been filed on the 4th Janugry—the date of 
the original application., 

The appeals are accordingly dismissed with costi—two gold 
mohurs in all—to be paid to respondent Hari Mohan Basak. In 


. M. A. No. 396, we assess the hearing-fee at one gold mohur, and in 


the other six cases (M. A. Nos, 407 to 412) we allow one gold mohur 
as Costs to be equally divided. p 
A, T. M. Appeals dismissed, 


-» 4l 
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" APPEAL FROM ORIGINAL CIVIL- - 


Before Sir Joka Wosireffe, Knight, Judes, and Mr. Justice Walmsley. 
i JOSEPH PERRY . > ° 
; — 9 " 
THE OFFICIAL ASSIGNEE OF CALCUTT A.*, 


Insolvent—Charge aguinsi—Presidency Towns Inseleency Act (MI of 1909), 
Secr. 36, 103 A (1}—Charge, error er irregularity in, oci of~Chaxge of 
alternative intentions—Notice of charge—' Concealing —Preqenting produc- 
Hon—Remeviny a decument—Books purposely dithheld, how to prove--Appel- 
late Court, power of—Finding on a charge—Omiszlon by trial Court—Voelum- 
tary ‘statement—Statement by accused in examination withoui obfection— 
Evidenca Act (I of 1872), Secs. 17, 132—Admission—Statement of tha accused 
in fermer préceeding—Compulsion— legal compulston—Court's pemer te 
examine an iussioeni— Witnesses’ story, pari of. 
No error or irregularity In a charge framed in a proceeding under the Presidency 

Towns Insolvency Act, will call for a reversal of an order unless Ít in fact has 

occasioned a fallure of justice and in determining whether there is so the Court 

shall have regard to the fact whether the objection could, and should have been, 

raised in an earller stage of the proceedings. À 
If an accused receives notice that the prosecution may seek to prove against 

him either of two alternative Intentions he cannot, af he must be ready to meet a 

charge, in respect to both, be prejudiced by a charge of having had both tatectioos. 

Concealing is a form of defeating the object of the Presidency Towns Insolvency 

Act, and therefore, the second Intention must refer to other modes of defeating the 

Act There is nothing to prevent an accused having had both'intentions. 

It is generally necessary that an insolvent should have notice of the charge 
which it is proposed to make against him, 

' Removing a document is a mode of preventing its production and therefore 

a notice to the effect ''surreptitiously and dishonestl? removed or caused to be 

removed from the custody of the Official Assignee your diary for 1918," M sail 

clent, though the terms of this offencg aro bot those meatloned In setlon 163 of the 

Presidency Towns Insolveocy Act. 

To establish that Saka ac purpasis withheld, it must be shown; Poder 

exist, for prevehting preeupposes existance. E 


The appellate Court with all the materials before it, can, in appeal, make a : 


finding of the Intent, if this was omitted jer eundem by the Judge. 

The words “ Any person ” in clanse (1) of section 36 of the Presidency Towns 
Insolvency Act, refer to the same words in clause (1). Such person may be brought 
up for examination. Bnat this cannot be tho insolvent. 

The Court has power to examine an insolvent even If section 36 of the Act were 
not applicable, The Court must have full control of an insolvent, 


€ Appeal from Original Civil No. ss of 1919, agulzst the decion of Mr. 
* Justico Rankin, dated the 6th June, 1919. , ; 


—- 
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" A statement made by an insolvent ip hjs oxamínation without objection from 
him, is voluntary. D 


Section 142 of the Evidence Act makes a distinction between those- cases in 


‘which a ‘witness voluntagly answers a question and those [n which he is compelldii " 


to answer, dnd gives him KR protection in the latter of these cases only. ^ 
Answers given by the lvent accused on the former proceedings are admingions 
under section 17 of the Evidence Act; they are relevant and admissible unless 
exobaged by sections 18 to 31 of the same Act. Even therefore assuming the ex- ` 
amination offan insolvent was not authorised, the answers given on such examina- 
Hon without objection are none the less admissible. Even if there were com- 


“pulsione, not belpg of the kind which excludes a confession, then under the Evi- ` 


denco Act the fact of comphision might affect the weight of the evidence but not 


- fts ndmissibllity. 


Fune, 6. — 
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It is open to a Court to accept part of the story of one witness who is not reli- 
able if it be corroborated by another who is reliable. - 


Appeal by the Insolvent. 


_ Prosecution under the- Presidency Towns - Insolvency Act, sec- 
:tion 103 (1). 


The material facts appear from the judgment of 
* Rankin, J.:—In this case [have been trying an insolvent under 


ð 


special procedure applicable ‘only to an insolvent by which a 


Bankrupty Judge has to take upon himself the duties of a Magistrate 
ant to decide whstis in all material particulars a criminal case to be 


- treafed as a criminal case. The prosecution has been in the hands 


‘of the Official Assignee and this Court has expended a great deal 
_ of time which “is "badly wanted with regard to other matters in trying 
‘out: the accusations which are at present before me. I should like 
to say that I think this procedure Wa very unhappy ore. It would 
be inflnitely better if the practice were that upon proper report being. 
“made by the Official Assignee, the Bankruptcy Judge should, if 
necesshry, make an order for prosecution which should be carried 
out in the ordinary way and in the ordinary Courts. That is the 
practice in England and I hope it will Be the practice in this country 
before long. There are many advantages in that,-one being that in 
the ordinary course of .criminal investigation, the prosecution can 
get more assistance and more trained assistance. The other is that 
in a proper case, the accused can in a presidency.town be sent before 
a jury. ‘The matters which I have been trying are matters which 
would be infinitely , better tried before a jury ; the jury would hear 
the evidence, they would hear what is alleged by counsel on both 
sides, the Judge would scm up to-them ; and the question whether 
suspicion has passed into proof, and the question of credibility 
between one witness and another would be left to them for their ' 
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decision without giving reasons, That course would have been 
specially preferable in this case because it is idle to shut one’s eyes 
to the fact that the insolvent is not really the only person intimately 
"Concerned in the matter. 

Before proceeding to give my reasons I sb d like to put on the 
record the facts with regard to Mr. Perkins, (Construing as best I 


could, sections 103 and 104. of the Insolven¢y Act with the relevant e 


sections of the Criminal Procedure Code, I made up my mind 


211 


that the course most-correct and fairest to the accused was «to have 


the prosecution put all their witnesses in the box before 1 framed 
the charges ; that the accused should be entitled to reserve all cross 


examination until after the charges were framed, and should not. 


even be called on to show cause against the framing of the charges 
until after he had heard all the evidence that was going to be given 
against him. Unfortunately owing to a fire baving taken place in 
the business premises of Mr, Svamvur, Mr. Svamvur could not be 
brought to Calcutta for some days and in the meantime Mr. Perkins 
had to sail for England. I was not minded in the stress of thse 
days to prevent, if I could prevent, Mr. Perkins from leaving by the 
boat which he had arranged to leave by. The result was that Mr. 


Perkin’s evidence has had to be ruled out. So far as I am concern-. 


ed I Beard the evidence of Mr. Perkin's and I took it down nearly 
a month ago but from the moment it appeared that he would mot be 
cross-examined, I have not looked at my note. I have done my 
bed to forget it altogether and for all purposes Mr? Perkins evidence 
i8 out of the case. 


Now I will commence first» iaae tha position of ‘this - 


insolvent, as regards his method of business and his method of keep- 


ing accounts. The main book of accounts is & book which is partly 
& cash book and partly a ledger. When one comes to look,at the 
cash part of it, one finds tMat there are no details as regards dates 
at all, It is obviously’s very inartistic cash book and a very um 
satisfactory cash book apos the view most favourable to the insol- 
vent. As regards the ledger, that looks more satisfactory but the 
insolvent himself says that it was written up within the last two or 
three months. As regards the appearance of the book, from an 
Official Receiver's point of view, it undoubtedly looks suspicious but 
that matter is not directly before me, nor can I decide on it The 
next thing is the insolvent says that he never kept any stock book at 
all. From the earliest moment of which 1 have any trace, both before 
and throughout this prosecution, the insolvent has always immediato- 
ly and consistently denied that he ever kept anything corresponding 


^ 
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l ens l to a stock book. This is in itself asomewhat curious circumstancef 
1919- if it be true, as the insolvent was trading in jewellery. There isa _ 


J — oh Parry bill book, there is an approval and an inspection book, about which 
- no commants have made and which I think are in" order. As. 
e — regards another book &hich appears.now with the first pages torn 
and with a series of datries on- page. 36, the prosecutions’ case is 
* thas jt was a sort of stock book: the insolvent’s caso is that he 
brought aelot of account books at one time chiefly at an auction 
jhat he ‘used to tear off pages from time to time and used 
- them gs he happened io require. . His case is that that page 26 
was a copy of a invoices of Benzimra ; that the previous pages bad: . 
"been torn off for casual “purpores because he did not attribute 
much value to the book which he bought with a lot of others. 
Why these invoices of Benzimras sbould be copied and these -only 
I have not had explained, but so far as regards an invoice cepy book 
or a stock book there was practically nothing in existence according 
\ to the insolvents case. As regards „his cash book the insolvent’s 
statement is that the diary (there were two diaries undoubtedly for 
rG»8 and 1919) was his original cash Lcok, that from thete entries 
in the diary, there was what he calls, a rough cash book, which I 
gather to have been a bundle of papers ; that the entries in Ext. B, 
the book which was produced, come from those two tources? An- 
other *book however was found upon the search, It now has pages 
torn off at the beginning and, as has been pointed out this morning, 
alto pages torn eff'at the end ; and the allegation of the prosecution 
is that pages at the beginning were inspected at the search.on the 
6th and were seen'to contain entries euch as would appear ina cash 
book, as distinct from a ledger, or daybook or any other sort of 
book, Theinsolvent’? case is that this was another book from which 
pages wero torn as required, that it was not kept and entered as a, 
book of account at alL- At the search smother blank book of account 
was discovered: this one is intact. I da not forget that the insol 
: vent kept invoices and other papers @nd multifarious papers that 
have not been catalogued. Still looking only at the uncontested 
facts as to books, from the point of view of bankruptcy so far as 
I book-keeping is conczrned, the case starts with a very considerable: 
deal of suspicion. The matter is not improved by the fact that in 
anmction which the in solvent brought against a certain Rajah claim- 
ing to have sold him jowellery, with the exception of two bills, no 
documents material to the present purpose were disclored, and in 
à cross-examination the insolvent started off with an answer that he 
kept no books at all, Mr. Ghose has argued before me to-day that 


v 
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if one considers the issue in thb case, it is not impossible that the 
affidavit of documents disclosed all that was relevant to. the issue ; 
that the answer about kesping no books at pll may have been in- 
tended not to be taken at the foot of the letter but as referring to 
the particular question whether-h» kept a bok which showed his 
own purchases or his sales ; hence that these. mmtters ought not to 


tell against the insolgent. Though my first impression was,wry ° 


different, I am minded to agree with ‘Mr. Ghose upon th point but 
if all the explanations be true which are required to etplain the 
insolvent’s evidence in crossexamipation in that action, they 
certainly do not assist to negative what any sensible person must 
think obvious, that this man when he bec ame insolvent did so with 
a yery fishy set of books. 

Now the adjudication order in tbis case was made on the sth 
‘March. On the day before the adjudication order the insolvent had 
received a telegram from a firm or person called Babumull of Delhi 
from whom he had bought certain jewellery and it appears that 
he had paid part only of the full price of the jewellery and had given 


_ a post dated cheque for the balance which cheque ‘had fallen due 


on the 4th March the cheque not having been honoured the, insol- 
vent got a telegram the effect of which was to say that unless it 
was met at once. the case would be taken to Court for cheating. At 


the sametime there was pending sgainst the insolvent a moti6n for . 


arrest before judgment on the [art of the creditor Benzimra and 
after certain adjournments on the 6th March the’ motion came on. 
By that time he had been adj udicated an insolvent and nothing 
more could bedone. Some cocrplaint was made before me that the 
adjournments were obtained by concealing from the Court the fact 
that he had for more than a week before co 1témplated making bim- 
selfan insolvent. I am not inclined to pay any altentionéo that 
complaint asa matter of prejudice. However the matter thay stand— 
and I say nothing to be little the extreme desirability of professional 
gentlemen being frank witlf the Court when asking for an adjourn- 
mient—I cannot think it was supposed that any Judge on being told 
that a man was onthe next day to be adjudicated . an insolvent 
would make an order for his arrest before judgment, in order that 
it might take effect before adjudication ; and, therefore, I am not 
disposed to pay any attention at all to that particular complaint. 

On the sth March two important incidents occurred in regard to 
which I confess Í have no doubt at all. When a person is adjadi- 
cated an insolvent all his assets and in particular all hi» books of 
account vestin, and have lo be“taken charge of by the Official 
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Assignee. This Court has (op "many years waged an unequal: 
struggle with insolvent debtors, and for the last year or mora it bas 
been the rule as regards those debtors who come to be adjudicated 
on their own petition] that before the adjudication order is made 
(in India I understafd bankruptcy is regarded asa privilege) the 
debtor should go before the Official Assignee and be examined and 


* make over to him all his booka of account, mnd should get a slip 


from the Official Assignee to that effect which he may take to the 
eRegistraf. It is the practice and duty of the Registrar also to 


examine into the question whether the books of account have all ~ 


been given up before the adjudication order is made. Now, that 
rule of this Court is notan Act of Parliament, and therefore one 


` has to consider from a technical] point of view somewhat carefully 


the'effect of what may be done by an insolvent upon these occa- 
sione, For the moment I will pass that legal question by and 
I will examine the question simply in. relation to the facts of. this 
case. T The Oficial Assignee mys that when the insolvent was before 
bim aècompanied by his solicitor he asked him when he produced 
tfe book which I will call Ex. B, whether he had any other book, ` 
and he was told No, that the business was a small business, he did 


- næ keep a clerk, and so forth.” 


The evidence on the other side was given by Mr. Mandul, that 
the ‘Official Assignee asked the insolvent whether he had any other 
cash: book and was told No. At that time Mr. Mondal kne v _the 
position of th& insolvent as fegards his books; at any rate he knew 


. that he kept a bill book, approval book, and such like, Ho had had 


the cash book, Ex. B. copied in hif Office and.he says that he was 
intending at a later stage to.make out a detailed list of books and 
hand thetif over te the Court. Now I think it is perfectly hopeless 
to suggest that when one book which was a cash book was produced - 
before the Official Assignee whose daily duty is to deal with these 
.matters and to ask all debtors whether ‘they have discharged all the 
books of accotint which they ought to disgorge the Official Assignee 
would go and specially ask for another cash book when he has got 
one already and would omit to enquire for other books. It is in- 


. credible that the question, therefore, was any thing save what the 
Official Assignee rays it was, “Have you got any other books” mean : 


ing books of account, and the insolvent with his attorney standing 
by his side answers that question in the negative and the Official 
Assignee gives the order for them to go to the Registrar stating 


that they bad disclosed one book as Laving satisfied his require: .. 


ments. The matter does notstop there; the parties go before the 
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Revisit to make the adjudic — order, and Mt. Remfry is the 
gentlaman whe really originate d the suggestion that booksof account 
shóuld be obtained before a debtor is adjudicated on his own 
petition. There is no doubt from the evi given by Mr. 
Remfry and the evidence given by Mr. Mandal himself, that the 
question was put in the insolvent's presence to Mr. Mandal, “Is this 
the only book of accoun?? “ Mr; Mandal tells me that he answered 
" Yes" What is the case made in defence of this ? Let me consider 
it Mr. Mandal's evidence is that although he knew there were these 
other books the bill book, the approval book and so on he regarded 
these books ss not being the: main book of account. There isa 
distinction he says between the main book and the subsidiary books 
which he calls “feeders” to the main book, and he states that he 


thought that at the time the adjudication order was being mada only — 


the main book was required. When a person is asked a plain ques- | 


tion, is this-the only book of account, itis idle to make a distinc- 


^ tion and say “Idi vide the debtor's books of account into the main i 
book, and subsidiary or feeder books.” {t is perfectly obvious: 


that the intention ofthe Registrar before he made that adjudication 
order was notto allow the insolvent or his solicitor to make up their 
minds as to which was important and which was subsidiary, but to get 


‘allthe books of account before making the adjudication order..” If 


there was any doubt a frank statement would have solved it. The 
suggestion that the answer was made in good faith I reject absolutely 
and altogether: It is absurd to suppose that for purposes of the 
Insolvency Court the main bogk of account is thé only thing that 
may be required. Asa matter of fact the detailed accounts, the 


“subsidiary” books of account from which entrieg are posted into the ` 


main books of account are as important for every purpose of bank- 
ruptcy as the main book. Mr., Mandal suggests that the debtors 
have 30 days in which to file their schedule, and he thought in the 
course of those 30 days it, would be time enough to produce the 
other books. The two things have nothing to do with one another : 
the main bqok of account is essential for the schedule just as the 
others are. The business of the insolvent is, (and every attorney 


knows it perfectly well) first of all when he is asked a plain question, - 


to answer truly. Secondly, to give up from the, start, if required, 
the books of account which are demanded. Throughout this case, 


^I say it frankly, when I have been considering the conflict between 


the evidence of Mr Mandal and that of the Official Assignes I have 
not been able to prevent myself from remembering the way in which 


Mr. Mandal answered the perfectly plain, and in no sort of way- ` 
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— question which was a to him by the Registrar. Pes 
how on the sth plain and common ace is SEU sneered 
twice. . 

Now, on the stt f another thing of importance to notice is this : 
on the occasion going before the Official Assignee, certain 
jewellery which the insolvent had got from, Babumu] was handed 
over to the Official Assignee as part of the assets. - 

On the next day the creditor, Mr. Svamvur, a representative of 
Bengimra, found out that this man had been adjudicated, and he 
naturally enough went with his attorney to make enquiries as to 
the position of their debt. They go to the Official Assignee and 
they discover that this book has been put forward as the only book 
of account. They are not satisfied with this, Sometime in the 
middle of the day the Official Assignee orders a search to be maple 
of the insolvent's room at the Grand Hotel to see whether he bas 
any other books -of account or assets or what not, and the Official 
Assignee considers that the search should take place in the presence 
ef Mr. Mandal; so Mr. Svamvur, Mr. Armfield, assistant to the 
Official Assignee, Mr. Perkins, solicitor of the creditor, and Mr. 
Mandal went to the insolyenf’s room at the Grand Hotel. They: 
dig not find him there. After waiting sometime Mr. Svamyur found 
hirs at lunch and brought him back to the room, and they were all 
admitted. In the course of that search undoubtedly a large number 
of books and pupers were found to be in the room. As to what 
was found to be in the room one thing is absolutely clear, viz. that 
two diaries, one for 1918 and.one for 1919, were then found. ` 
These two diaries appeared in the list which was taken by Mr. © 
Mandal. Mr. Svamvur says that the book which now has writing 


onlyson page 26, (Ex. F) was up to that page full of entries with 


the exception of certain blank leaves in between different entries. 
He said he immediately remarked .upon it to Mr. Perkins, and said 
that it was a stock book and the key te the position. Another book 
is a book, Ex. G, which Svamour siys he looked at, and found to _ 
be a cash book, with a good many pages from the beginning filled 
up with entries Mr. Mandal from the commencement of the 


' search insisted on behalf of his client that as he had been threatened 


with prosecution by Babumull of Delhi certain telegrams and papers 
ought not to be taken away by the Official Assignee, and among 
these was a press copy letter boo k which contained copy of telegram 
sent by the insolvent on the 5th March, the same day as that on 
which he was adjudicated, in response to a telegram of the 4th, which 


' I have already mentioned. Now, as regards- that matter the first 
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thifig that took lacs n> doubt was à discussion about the list | Mr. 
Mandal says he wanted a detailed list; he wanted & detailed List 
which would not only show what books were — away, but the 
number of pages that were entered therein. “That is referred to by 


Mr. Svamvur as though Mr. Mandal was insting upon taking a - 


detailed schedule of every document. Mr. Perkins seems to have 
been a man of some gensa because at his suggestion the proper 


thing was dona, vix. a rough list was made out as best afcould be. 
done; then the documents were put intoa box knd takeh under , 


lock and key to the Official Assignee's office. Mr. Mandal’s evidence 
is that he argued first of all the question of the principle of the list 
and when he found he would only get a rough list -he took little or 
no further part in the proceedings until towards - the end when he 
desired to make a list for himself. Mr. Mandal also says (I think 
it rather curious) that he insisted upon the box being sealed, but 
that is denied by Svamvur. Now, I have considered very carefully 
the evidence of what took place at the search, and I have come to 


the conclusioa, and am absolutely satisfied, that the diary of “1918 : 
was found at the search on the 6th and was missing at x1 o'clock 


the next morning. I am also absolutely satisfied that. the pages 
prior to page a6 in Ex. F were also found at the search as Mr. 
Svamvur® says, and that they were missing the next morning,at 
tr o'clock. As regarde the cash book also I believe Mr, Svamtur 
but I prefer to deal with this when I have — the other 
incidents of this case. ° 
Now, the next morning Mr. Svamvur came at 11 o'clock to 
examine the contents of the boxr..The Official Assignee says that 
he arranged with him to do so the night before after the box had 
come back to the Official Aseignee's office. As*to what happened 
at xr o'clock there is little occasion to consider matters in dispute 
atal. Mr. Mandal admits that later on the same day he was told 
about the missing diary and the missing pages in the stock book, _ 
The evidence for the prosecution is that Mr. Svamvur discovered the 
diary and certain loose pages which I have not mentioned hitherto 
to be missing, that he told the Official Assignee. and went off to get 
- Mr, Perkins Heand Mr. Perkins, came back, and Mr. Perkins, 
^ thé Official Assignds and Mr. Svamvur went into the matter, and 
discovered what was missing. I care nothing whetherthe diary 
was discovered absolutely at II o'tlock or a few minutes later when 
Mr, Perkins was present ; I care nothing whether the missing stock 
book was discovered before Mr. Perkins arrived that morning or 
after Mr. Perkins came in, There wino Wt iia 
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— if these ‘documents in the box were tampered with that they 
1919. were tampered with more than once. It is perfectly certain that at 


Joseph Perry rı O'clock the diary, and as I think the pages from stock book tap, 
were milsing. ; 
Now, I have consider whether I am satisfied that on the 
iie ae morning of thé 7th the insolvent himself was actively engaged in 
— Afomitting an offence under section 103 fitst of all with regard to 
` these two books. According to the evidence for the accused, at 
* ro o'clock ‘on the” morning after the search, the insolvent arrived 
at the attorney's office end wanted the attorney to write a letter to 
the firm in Delhi which had sent bim & telegram on thé 4th, thréat- 
B ening to take him to Court for cheating. Mr. Mandal says he 
looked up Ex, H, the list of documents which he had made'in the 
Hotel the previous day, to find the date of the wire in reply to this. 
The telegram receipt was put down as a "telegram receipt” without 
«a date, and they wanted for the purposes of replying to know that 
mn , date, as the date, so Mr, Mondal says, was essential. He says also 
* that he would havs liked to have.a look at the wording of the tele- 
gram and that he was going to be busy at 1030 before the Registrar 
as well as the whole of that day, und that was why he and the ingol- 
vent left the office and called at the Official Assignee’s officeat about 
10-5. Hoe says they went first of. all toa waiting room next to the 
Official Assignee's room ; that Mr. Mandal went along to Mr. 
Arnfield's room to ask Arnfleld for inspection of the copy telegram 
which was in the press copy letter book, and thet Arnfield refused 
to give it to him until he got the Official Assignee's permission. He 
says Arnfield suggested that they ‘should wait for the Official Assignee 
io come ; he would not be long; and they stayed there with Mr. 
- Arnfleld'for some ten minutes or so when they were notified by the 
.» peo who had been told to do so, of the Official Assignec’s arrival. 
He says he went in and complained to the, Official Assignee that he 
had been unable to get what he wanted without Official Ansignoe's 
permission ; the Official Assignee said "Very well, I will give you my 
permission, so you will have your inspection" He says that there- - 
upon he said “I can’t take it now as I have got to appear before the 
` Registrar”; in the result Perry was left to inspect this document and 
Mandal went to his appointment before the Registrar. That i is the 
case for the accused. 
Now the first thing one has, I think, to remember in this parti- 
cular matter is this : that whatever dispute there is with regard to 
~ the stock book pages 4here is absolutely no doubt with regard to ~ ^ 
"the 1918 diary that it was in the box on the evening of the 6th, and, 


me 


e Vor, XXXL] imon COURT, 


that it was not there on the mórning ‘of the 7th at rr o'clock. Ng ' 


4 w 


doubt abont that atall Another thing there is no doubt about is 


ethat though Arnfield is not a party before me, upon the evidence 


which is given between the parties who are] before meit is idle to 


suggest that Arnfield is not involved in the \disappearance of that 7 


diary. It was given into his charge by way of special precaution to 


put into his tiffin raom ; he was given a key, and this boele was . 
absent the next morning. There has, therefore, beet a loss of at > 


any rate one book, and that loss must have been connived at by 
Arn£feld. ° 


The next thing that I have to consider is, what were Mandal and 


` Perry doing at the Official Assignee's office at 10-5 on the morning 


` 


of the 7th ? This matter is complicated by a dispute as to whether 
there had been on the previous evening at about 5 o'clock an inter- 
view between Mandal and the Official Assignee. Mondal says that 
he saw the Official Assignee about this matter alter the search to- 
wards 5 o'clock on the 6th ; that he mentioned certain documents 


having reference to the Delhi case including the press copy letter ' 


book ; that heasked the Official Assignee to let him have these docu- 
ments, and that the Official Assignee had agreed provided. that he 


. would write a letter asking for them. ‘There is a letter dated 6th 


March to that effect fror Mandal’s office, and it is perfectly cldar that 
that letter was delivered by a peon and signed for in the peon book 
by one of the Official Assignee’s clerks, not on the 6th, but on the 
1th. The Official Assignee denies every thing with regard to that 
interview ; he says that he took no notice of thé date mentioned in 
the letter he did not notice that its statements were false and as a 
matter of fact he had forgotten all about the letter. Now the ques- 
tion is, what were Mandal and Perry doing at the Official Assigneo's 
office at 10-5 the next morging, and upon that question f do not 
think that the dispute about the letter has any great materiality. I 
am inclined to think thaf the accused's case is distinctly worse with 
the letter and with the interview than without them. I am quite 
satisfied that for Arnfield to be at the office at the time that he was 
the next morning was an unusual circumstance. lt was so unusual 
that the peon, Baman, who gave evidence before me and who, I 
think, was a distinctly honest witness, thought it so early for Arnfleld 
that he looked at the clock to see whether he had gone wrong as 


regards his notion of time, The Official Assignee says that 1030 


was the hour for Mr. Arnfleld to come to office just as it was the 


hour for himself to come. Not unnatnrally -the clerks when asked 


whether the Official Assignes or Arnfield came first give different 
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anawers. The bulk of the evidence appears to be that Arnfield® 
usually came after the Official Assignee but I attach no importance 
„to this general comparison of their habits. If both these gentlemen. 
had the same time fdr presenting themselves at the office no doubt. 
one would-come beforg the other one day, and another. day the 
position would be re and clerks and peons would be apt to 


Senarglise from particular instances. I accept ,it from the Official - 


Assignee who must know that in the ordinary course of things 
Aynfield’s hour was 10-30, It has been said, and it is perfectly true, 


that there is-& tradition which has got into the rules of the Court ` 


that the office hours of the Official Assignee are from 10 o'lock. In 
previous 'years this hour may have been observed by all the staff. 
Also I do not doubt that long before 1030 peons, chaprassis and 
sweepers, to dust and clean, present themselves. It is in evidence 
that by 10-15 one of the clerks, the cashier, is in thehabit of present- 
ing himself. For the moment what I am concerned with is this: 

that on the morning on which papers were missing with Arnfield's 


. connivance, Arnfield came to the office much before his usual time. - 


. Now the nex] thing is, Is the fact of Mandal and Perry being 
there at to-s a circumstance which ought to be regarded as suspi- 
cious. It is not proved before me as facts in & criminal case should 
be proved that Mandal knew that there was never any chante of 
seeing "the Official Assignee at his office before 10-30, Again 
Io o'clock itself i not an extraordinary or very unusual hour fora 
person who wants tb see another, to try and find out if he is there, 


But I do think that the story which Mr. Mandal gives as regards ` 


the cause of that visit is distinctly absurd. There had been this 
search the day before and one would have thought that when Perry 
arrived at Mandal’s ofide at ro o'clock these parties would have had 
something to discuss. Iam told Mandal had not seen Perry over 
night. I am told that Perry started at oace about replying to Delhi, 


that Ex. H was got out and that it was noticed :that the date of the - 


telegram which Perry had sent was not ‘mentioned, Reading the 
evidence for the defence fairly it.is at any rate alleged that one 
essential matter for which they went to the Official Aseignee's office 
then and there (seeing Mandal was busy at 10-30 before the Regis- 
trar) was to get the date of that telegram. I am very sorry to say 5o 
but I havc been also absolutely unable to convince myself that this 
story about the date of that telegram is any thing except an after- 
thought. The position is this :—on the 5th Perry had been adjudi- 
cated and had handed over his jewellery in the presence of his 


solicitor to the Official Assignee ; and on that day he sent a tele- 
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— Babumull in reply to the threat of taking action against him 
for cheating contained in the telegram of. the previous day. The 


` telegram is as follows :—" Wire received—Refer my letter 13th 


instant—your goods delivered Court—Letter warn you against 
proceedings—serious consequence will follow iffyou take proceedings.” 
Now it was put to Mr. Mandal whether be thought that that tele, 
gram was the sort of ' telegram that Perry bimself could jr" dp and 
he accepted the suggestion that it looked aś if it was drawn up by 
a lawyer, and he also accepted the suggestion that if it was drawn 
up by a lawyer, that lawyer must be himself. Although in his 
answers with regard to this matter, he went— just short of actually 
saying avowedly "Yes, I know I diafted ibat telegram for Perry," 


_ it is ifhpossible to read those ans wers carefully as I baye done, with- 


out seeing that it is perfectly clear tbatthat telegram was draíted 
with Mr. Mandal’s assistance. It is to be observed that the purport 
of the telegram was to assure thé person at Delhi or at any rate to 
give him pause, by telling him that the goods had been delivered to 
Court. Mr. Mandal’s evidence is that he originally intended to 
write the letter on the 6th, and as I understand his evidence, this 
letter would have been posted on the 6th but for the time occupied 
in the search. He wanted to put in that letter that the debt bad 
been admitted in the ipsolvent's schedule or list of creditgrs and 


therefore everything was above board; that he had meant to filé . 
on the 6th but the search prevented him. Now lam told on the 
- morning of the 7th at 10 o'clock the insolvent came about the im- 


portant matter of the letter and that the insolvent did not recollect 
that he had. sent his reply by telegram on the same day—two days 
before—on which he had begn adjudicated and had handed up the 


jewellery, that Mandal did not recollect that he had drafted a reply - 


on the same day as the adjndication -order was made. That he did 
not recollect that he had intended to send this letter on the previous 
day and had been prevented by the search. That these two persons 
at 10 o'clock went over to the Official Assignee's office for the pur- 
pose of getting the.date. -I find it impossible to accept this story. 
So far as Perry is concerned, he presumably is not adjudicated every 
day, presumably he is not threatened with criminal proceedings 
every day, and how Perry could possibly doubt haying sent that 
telegram on the 6th, two days before, I say, how he could have been 
in any doubt as to when he had sent it, passes my comprehension 
altogether. It is said about Mandal that he is a very busy man and 
undoubtedly he is His letter book shows a great many letters 
written in it on the sth. Itis also true that this telegram appears 
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to — been despatched not Bos Mr. Mandal's office but from the 


Grand Hotel. Mr.” Mandal when he gave his assistance may very well 


have given jt not meaning to charge Perry for it. Even 80, it is quite * 


incredible the gbint of the answer- “The goods have been 
deposited in Court*— hat Mr Mandal did not recollect that it was 
gent after they had been deposited, so that the telegram could ónly 
have Been sent on the 5th. or 6th. Perry must Have known all about 
it and the „idea ‘that either of these two persons took the trouble to 
walk across the street to find out whether the telegram was sent on 


- the sth or 6th, is a suggestion I reject in teta. The Official Assignee 


says that when he saw Mandal on the morning of the 7th he was 
tbld that he wanted & copy of a letter in the press copy letter book. 
I am not going to take it against the accused that what was asked 
for that morning is distinct from the copy of the telegram in the 
press copy letter book. I think there is nothing in that discrepancy 
at all. The Official Assignee says that what was ‘asked for wara 
copy and one thing that makes the matter suspicious was the fact 
that, Mandal bad come ostensibly to ask for a copy but no copy 


was obtained in theend. Mr, Mandal says that he will not swear . 


whether he asked for a- copy or for inspection. What happened 
was, Mandal being pressed for time having to go tothe Registrar's 
office, Perry was left to do what was required and according to the 
évidence for the defence what Perry brought back to his attorney 
was a slip of papgre with the date of the telegram on it and Mr. 
Mandal says that he (Perry) told him the substance of the telegram. 
The idea that either of these two parties did not know the substance 
of the telegram I reject altogether and therefore I am bound to say 
that even if, the natural ‘desire of a solicitor is to see a document 
before doing anything else in the matter, the case for the. defence 
about getting this essential date. does add a very strong element of 
suspicion to an ‘already suspicious case. Moreover there was 
nothing whatever essential about the ect date, ser indeed did it 
matter two pence to any body for any purpose. The reply would 
have been just ws good without it, if it had said “Reference your 
wire of 4th and my reply thereto.” According to Mandal, on the 
evening of the 6th the Official Assignee promised that. these docu- 
ments including the press copy letter book would be-sent. If true, 
I do not think that has any effect except to make it rather less 


probable that these people: immediately on Perry's arrival at his ` 


solicitor’s office at 10 o'clock walked over to the Official Assignee's 
office. But inspite of the Official Assignee's failure to pay attention 
to the letter dated the 6th and the rash charge made by his 
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‘counsel at an early stage of — whee 3 If; . vi 
these documents were promised the Official Assignee would not have 1919, 
{prgotten it and the promise must have been a prominent topje Joseph Perr} 
in the conversation of next morning, It is RM they E O * 
should not have been handed over then.: — Amignep 
Now comes the question of other possible ways, in which on the | 

morning of the 7th, these documents could have been lost. .'Fhe ` Rankin, J. 
suggestion has been made to me as part of the case of tife -accused 

that although it is not for bim to show how the documents were. lost 

or to accuse any‘ other person, there was fraud on the part-of Mr. 

Svamvur himself to get Perry into trouble out of spite against him, 
“It was put to Mr, Svamvur in cross-examination that on a certain 

date a friend of his Mr. Dunlop, had come to his room and there were 
papers and- diaries on the table (meaning of „course Perry's papers, j 
which we are considering) and that Mr. Svamvur told Mr. Dunlop . 

that Perry would give a lot of money for those papers. This was 

put to Mr, Svamvur and denied by him. Mr. Dunlop was called 

and his evidence was to the effect that Svamvur was working at 

papers apparently in connection with Perry’s case but be did riot 

say anything, nor even hint at anything, which led him to suppose 

that he was intending to co anything unworthy, simply meaning that ^ 2 
Perry would be very interested to know the result of his inveetigs- ` 

tions. That attack broke down absolutely, Now I` do not feel 

as regards that attack on Svamvur ‘that the accused ought to be 

prejudiced by it, because I think it is quite posmbite that that ex- 
, tremely fatuous suggestion is the result of the silliness of Mr. Dunlop. 

But another suggestion was. Dade about which I take a very 
different view. The suggestion was that on an uncertain date—only 
given, noticeably, as being after the examination under section 36 
before the Registrar, Mr. Svamvur and the accused went together 
for a drive in a motor car,'thatin that car there were certain papers, 
and that Mr. Svamvur offered to get Perry out of his'diffculties if 
he paid him a certain amount of money. . I cannot say whether it.. 
was by way of making this story bear the semblance of truth op 
whether it was for some different reason but a slip of paper wax put. 
in in the handwriting of Mr. Svamvur which is to the effect that a 
lady was waiting in & car for Perry, a document which Svamvur says. l — 
he sent up at the request of a lady whom both knew made .to him: 
as ho was passing through the hotel. I do not know whether it is: 
supposed that that slip had anything to do with the othér incideht,; 
but in any case, what an extraordinary notiqn -from the point of view. 
of the defence. THis man had been-examined jn the .month of . 
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March about thes missing documents, he irixken in the car in 
which were these documents, and this proposal is put to him. 
What a chance for him to stop the car, get the number, call the 
police or passers-by, glo to his solicitor, explain to him every thing 
and write at oncs to fhe Offisial Assignee. It is a curious thing for 
him to do, to be journeying in a car with a creditor who was bring- 
ing’ these serious charges against him. Not £ word of this until the 
trial. Not'even the exact date yet. Then again it is stated that 
Svamvur was a disappointed creditor, that Svamvur was the man 
who had ihduced the Official Assignee to have a search made, that 
there is an animus on the part of Svamvur against the accused ; 

therefore I must consider the possibility of Svamvur having done 
this. I see no animus on the part of Svamvur against the accused — 
which was nol quite commensurate or in keeping with the proper 

attitude of a creditor who wanted the Bankruptcy Court to do its ' 
duty by him as a creditor. Svamvur was interested in getting the 

dividend, in tracing assets, and it would be pessimi exempli (a) if this 

Court were to lay down that because he was exercising his patent 
rights to have the books of account taken possession of ; to have 
matters properly thrashed out and traced in a case reeking with 
suspicion so far as the books are concerned, it ought to be imputed 


to ttim that he was prepared himself to get the debtor into trouble 


by committing a crime. Apart from that there are various other 
considerations. As I understand it was suggested that this might 
have been doné immediately after the search because on the discre- 
pancy among the witnesses as regards time, the box was rather longer 
than it should have been on the 6tH, when it arrived at the Official 
Assignes’s office. T can only aay that Mr. Svamvur must be credited 
with great promptness if he suddenly and immediately made up his 
mind to commit this swindle when going away with the Official 
Assigneo's assistant and Mr. Perkins, his solicitor. Arnfield as a 
matter of fact has, I know been suspended, and hes got into trouble 
and difficulty over this matter; but there is not à suggestion that 
Svamvur has ever been impeached by Arnfield or rounded on by 
Armfield, and Arnfield did ask the Official Assignee that this box 
should not be opened except in the presence of Svamvur. That 
was on the morning of the 7th. It was a most ridiculous suggestion 
and a most suspicious one—one which could only be mentioned at 
the time to shield nimself and improbale if Svamvur was in league 
with him, Beyond all this there comes the most extraordinary fact 
of all. According to the debtor there were no pages torn off which 
(a) Meaning “Of the worst example’—Rep. a 


- 
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Bad been part of Exhibit B. no pages prior to page s6 in the stock 
book and no pages in the cash book torn out since the search. 


"Apart from the diary, l really do not understand what tho papers 


were in the view of the defence that Svamvur is supposed to have 
offered on this journe} in the motor car. Fol these reasons I am 
of opinion that Svamvur has done. everything. to chow that he is 


bona Ade, and that there is absolutely not a tittle of reason n Dos 


suggestion that he may be the culprit. eo x 

. There is yet one reason more which seems to me to put the 
matter beyond argument, and that is this: Svamvur had looked 
into the book (Exhibit F) and noticed what entries it contained. 
Svamvur had not at the search so far as the evidence goes examined 


that diary. The diary was & book which might or might not be of 


importance froma business point of view. We know now, since 
the private examination under section 35, how important it was, 
but the importance of the diary as a book of account was not dis- 
closed on the 6th ; nor on the 7th because of course it was absent. 
On the 7th we know that the complaint before the Police Court was 
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drawn up; the parties joining in it directly ot indirectly were - 


Perkins, Svamvur and the Official Assignee. Now that complaint 
mentions nothing about the diary at all, and at one part of this case 
it wassuggested on the strength of this thatthe diary had never been 
discovered missing till after the 7th though Mr. Mondal's evidence 
in the end put that matter right Just consider the position, to steal 
the diary on the 6th for the purpose of getting the insolvent into 
trouble, and yet not to complain about it on the 5th, and not to 


" put it into the -complaint by tbe Official Assignee. That fact alone 


shows, whoever stole the diary,-it was certainly not stolen by 
Svamvur for the purpose of getting the insolvent into trouble. The. 
one thing which was made much of in the complaint was ie ab- . 
sence of the pages from theestock book. There is an incidental 


reference to the absence of the loose. pages that are said to have ; 


come from Exhibit B. But the ne point on which the insolvent 
was to be prosecuted then was the missing pages in the stock book. 
‘Perkins is a solicitor, Svamvur the creditor who had looked into it 
and called Perkin’s attention to iton the previous day, the Official 
“Assignee is prosecuting on the strength of their evidence. That 


fact to my^mind puts all doubt aside as regards Svamvour's evidence _ 


about what he had noticed, about the conversation that there was 


when that book was found. He says he saw his own account ; he 


says he looked it over ; he said it was a stock book ; he said it was | 
the '' kéy of the position”; but the debto? denied it was a stock book 
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and preferred ‘to call itum Qr book ; that therefore wsf 
put down. | 

Now, then Svamvur being out of the way ; ; Arpfield going before 
to o'clock to. the ial Assignee’s office ; the accused and Mr. 
Mandal going there oon after ro. I come next to the direct evid- 
ence of what happened ‘at the office. The. direct evidence that 
matters is the evidence of two witnesses, ong Baman and the other ^. 
Harish. Those two ‘witnesses speak to two different times of this 
visit. . Baman speaks tothe beginning of it, and Harish speaks, as 
1 think, to the closing- Baman.says that Arnfield came to the office 
át 9-45 ; he says Mandal came five minutes afterwards ; that he was 
told hy:Mandal to fetch Perry ; that he fetched Perry from near the 
Official Assignee’s office ; that Mandal and Perry went into Arn- 
field’s room ; that upon that Arnfield opened the tiffin room door, 
and he saw them go inside ; that in two or three minutes Mandal 
came out of the tiffin room ; that he went out, ie. he went towards 
the left, either towards the lift or:the Official Assignee’s room. So 
far 2s that witness is concerned 1 have considered very carefully Mr. 
Das’ arguments, not.only the question whether he is an honest wit- 
ness, but the question whether if what happened was as Mr. Mandal : 
says, this witness could ‘by mistaking times or by being rather 
stupjd, misrepresent the facts into something different, “I can > 
imagine no reason for rejecting Baman's evidence on the ground of 
honesty. He appeared to meto bea particularly straightforward 
witness of his patticular class. He made no effortto do anything 
in the witness box except honestly to recall what took place, Ido 


dot think he could possibly be acoused of letting. his ‘imagination 


get mixed up with bis memory, and so far as he is concerned there 


` is not ‘any suggestion’ that his evidence is at all in contradiction of 


thé evidence he gave on that very day when the Official Assignee 


held the enquiry. . 

As regards the other — Harish, I am bound to m that his 
evidence is not nearly so good. Thé statement that he made on 
that day was that he came that day at 10-20 to 10-30; that he saw 
Arnfield in front of the tiffin room door, and that he saw Mandal 
and Perry inside, It does not appear that ho was asked what they 
were doing inside though it is very difficult to suppose he was not 
asked that question, but no answer as regards that appears in his 


. statement before the Official Assignee. In his examination‘in-chief 


here he ‘adds that they were handling papers ‘and in his croes-ex- 
amination he adds the statement that they were kneeling down 


"apparently looking at something on the floor. 
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-© An attempt was being made to show thát Harish and: his ‘family 
were -on terms of enmity with Mandal about a matter which arose 
some 10 years ago. I do not pay any attention to that at all, and 
think that broke. down altogether ; but I do: pa ‘aftention to the fact 
that. the statement first mado by this-witness differs from the full 
statement that he makes in cross-examination by the absence of 
certain very importapt statements, apd so far aa I am concerned I 
would be slow to.act upon the evidence of Harish if it sfood alone. 


Qn the other hand I am prepared to:act upon theevidence Óf Baman, - 


and I do think that the original statement of Harish ra 
after the event was in all probability perfectly true: 

Now, the case for the defence is—and indeed it mist be that 
Mandal and Perry, never were in the tiffin room at all at that time 


in the morning. In addition to.tbe fact that their case on that is 


. untrue, if Baman's .evidence is correct, there is of course no honest 
‘reason which they possibly have for being taken into the tiffin room 
of Arnfield at that time of the-morning, where the box lay which 
contained the documents which had been seized from Perry. In 
view of the undoubted fact that documénts were missing as in the 

case of the diary ; in view of the undoubted fact that Amfield came. 
to,the office that morning especially early for:some special. purpose ; 


in view of the fact that the story for the defence as to the occasion 


for ‘going..to thé office on that morning breaks down altogether so 

far as Mandal and Perry are concerned I find that the prosecution 

. - inthis case have established beyond reasonable doubtthat these docu- 
. ments were taken and tampered with by Perry, .- 

I will, however, consider oñe» farther matter upon which a good 
deal of argument was addressed to me. In a matter of this sort the 
consideration is obvious, that the person intérested'in suppressing 
documents is the accused and no one else. On that Mr. Das argues 


and so far as I am concerned, very fotcibly, in this way. He sys 


~- if you are going to look at Perry with suspicion and to act upon the 
assumption that his was the interest to do away with these docu- 

ments, there should be some tangible ground for knowing that it 
l was his interest to remove these documents. I quite approve of that. 
. It is only prima facie in the interest of the insolvent to have bis 
documents removed. If he is an honest insolvent it may be very 
much against it, if he is a dishonest ‘insolvent even then it may’ not 
be to his interest to: add a question about the disappearance of 


papers to other charges. Therefore I do think that Mr. Das is right, 


and that ‘this Court ought to consider. whether there, is any tangible 
cviderce to tay that the disappearance of: these documenta -would . 
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be to! -ePrry’s interest. Now so fir as Perry is concerned there caf, 
I think, be no doubt at ‘all in view of the examination under sec- 
tion 36, that in the absence of that diary, any investigation of his 
affairs whether for‘ the purpose of tracing assets or anyother purpose, 
is paralysed and very: nearly impossible. 
As regards the stock book, the argument that was addressed to 
‘me for the defence is this; ‘‘ We have one,page of the stock book 
which is feally only a copy of two invoices, and if it may beassumed 


. that the ther pages contained nothing more, then until it is shown 


that invoices themselves, which, or many of which, are in the box, 
do not give that very information, there would not be any point in 
destroying those papers . Well, no doubt if the pages that are now 
missing: are. mere copies, and nothing more, of invoices, all of which 
are- in the box, there would be not mpch point in taking away the 
document. But were the pages mere copies? An invoice copy book. 
is a record of stock as it-is bo ught, taken in the convenient form of 
the supplier's invoice. As- stock comes in, it can be taken into the 
book in that way, and if there is nothing more than a mere copy of 
arf invoice, one would not call it a stock book, but if that is made the 
-basis of further memoranda it is quite posaible to convert an invoice 
copy book into a book which is in the nature of a stock book. Iam 
perfectly satisfied that this book, Exhibit F, was not a stock-Book in 
the least degree like the book that was put forward by one of the 
witnesses for the defence, when he produced a very large volume 
with columns "for the most minute details with regard to every 
item of stock; & book that would rejoice the heart of an accountant 

to see the detail ard csre with breti it was kept There is no sugges- 
ti on tbat.!bis insolvent ever kept a book so artistic as that. A 

stock botk may te kept in all sorte of ways, and it may not 
-he ciled a stock book. From the basis of an invoice copy book if 
memoranda are made as to how the things coming in in that way 
haye- been dealt with, it is quite possible to trace e. g., what stock © 
would be in hand. Now, that is exactly how the book struck 
Svamvur when he looked at it. He says it was a stock book. Press- 
ed he says he saw entries in it, red ink and so on. lt seems to me - 
that when a business man like Svamvur who looked at the book and ` 
showed it to Perkins, was immediately impressed by the use of that 
book, what he says at the time is almost certain to be right. Perry, 
like other jewellers, could not carry on his business if he was wholly 
and always without the kind of information that ordinarily and 
properly is kept in a boqk that is called the -stock book; Probably 

no accountant would have been satisfied with this book as being 
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a model or proper stock book.” T think it was a compromise and 
contained such memoranda on the basis of the invoices as would 
Serve him in the place of a stock book in so far as he needed one or 
was minded to keep one. One thing is plain: the most peinstaking 


examination of the invoices in the box, having nothing with which , 


to compare them, will produce no result either as showing or as 
negativing the insolvent’s interest to suppress these pages. Onthe 
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existing materials now, no possible way of checking. what “stock the - 


insolvent ought to have on'band can be or has been suggested, ` * 
' There are various other matters but I do not think any wseful 
purpose would be served by my going into them. There is of course 
the meeting or meetings that took place with Mandal and the 
Official Assignee on the 7th ; there is the controversy as to that, 
between what persons and in what sequence the different things 


- happened. The Official Assignee says that he told Mandal and the ^ 


insolvent that they came and asked for a copy of something and 

took no copy ; he says he was told "Ob, I only wanted the date.” 
The evidence of Mandal is different as regards that. One point 
is worth observing, and that is that apparently when challenged ‘as 
to what had taken place in the morning Mandal told that Official 
Assignee that he had been present with Perry the whole time, but 
on the Official Assignee saying that he had evidence to thet contrary, 

Mandal, without withdrawing his statement, said that perhape ha ` 
might ; that it was difficult to remember or something to that effect. 
I find it very difficult to realiso-why Mr. Mandal on the afternoon 
of thd same day, if what had happened was whatche says should 
have wavered or even hesitated upon so simple a point as that. I 
cannot help thinking that that corroborates in a material particular 
the evidence that is given by the witness Baman and althdugh these 
small points are not to bo strained this is one which, amongrother 
ought I think not to be overlooked. 

So far as regards the Cash Book (ie Ex. G) I do not think that 
in a criminal case sufficient attention has been paid by the prose- 
cution to get up their case with regard to that matter.. It was omit- 
ted under section 36 and I am not going to hit the insolvent on any | 
charges relating to that exhibit. 

Wiüirencd in the Rab cinese E to what took place 
on the sth, withholding the production of the following books: the 
diary, the Stock or Invoice- Copy Book, Bill book and Bank Pass 
. Book Ihave thought from the first that the. surrounding circyms 
tances (as regards the other charges) would.on the question of intent : 
make a difference to the result. ‘TI do not think it any defence for an 
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Ires" insolveht to say that his‘ sblicitor 'tobk the’ responsibility  upon- him- 
1919. * self though I shall take it into account on the question of sentence, 
j oseph P — The intent being present I think that section 103 applies: productiqn- 


.. withheld when demanded. just before adjudication is I think ‘covered 
Tee en by the section just as destruction before adjudication would be 


— ⸗ covered LI 
Renkin, 7. L " g ' 
at e As regards the stock book it does nob seem to me to matter 


which of the three charges is chosen because on the facts of this cage 
aI think all three are open, but.I propose to convict on the charge 
s a (wilfully preventing the production of pages s—s2 of his stock 
book) and also ac, viz : destroying the stock book by removing the 
So far as the diary is concerned I propose to convict him of wil- 
fully preventing the production of the diary. 
On these charges I am going to give counsel for the accused & . 
chance to make any-representation he- may want to make as regards 
the question of sentence. 
Mr. Ghose (for the insolvent). M jy | client says he wishes to con- 
, The Court: You must go on Mr. Ghose. 
-~ Afr. Ghose does not want to add anything upon the findin 
Fks Court: I have all the facts before me, On the first charge, 
] merely make an order for ordinary imprisonment for seven days. 
` As regards the other charges (wilfully preventing the production 
of the stock boék ; ; destroying the stock book by. removing the pages, 
; and wilfully preventing the production of the diary), I sentencé the 
= accused to ņa months imprisonmetff to run concurrently upon each 
of these three charges, i e. simple imprisonment and not rigorous. 
Mr. Giese > Does your Lordship intend tbat the sentence of 
charge ehould be separate from the charge. 
The Court; All the sentences run ‘Concurrently, 
Ms. Chaudhuri (for the official assigneo). There is an-entry 
against the charges that he is found guilty. 
The Court : Yes. 
Against this decision, the insolvent appealed. 
Messrs. Gibbens (Advocate General), C. R. Das, B. K, Ghose and 
A. K. Dé for the Appellant. 


. _ Mestrs-Gregory and X. 1 Chaudhuri for the Respondent. 
., Woodroffe, J.—The insolvent is charged -under section IOSÁ" 


| (1) of the. Presidency Towns Insolvency (III of 1909) Act with four 
: offences. I dea! now only with the charges upon which he has been 


- 
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~ednvicted and which are the subject of appeal. These charges are 


(1) that the appellant on the sth March 1919 fraudulently and' with | 


intent to conceal the state of his affairs and to defeat the objects of 
the Act purposely withheld the production of his diary for the 


years 1918 and rgtg and his stock or invoice book; (2) thathe - 


fraudulently with intent to conceal the state of his affairs and to 
defeat the objects of the said Acton the 7th March wilfully pre- 
vented the production of pages 5—22 of his stock book by removing 
or causing to be- removed the said pages from the kaid book, the 


said pages and book relating to such of his affairs as are subject to” | 


investigation under the said Act ; (s) that he fraudulently and with’ 


intent to conceal the state of his affairs and to defeat the objects of 
the said Act, on the 7th March destroyed: his said stock book by 
removing or causihg to be removed ‘therefrom the said pages relat- 
ing to such of his affairs as are subject to investigation ; and lastly 
(4) that he fraudulently with intent to conceal the state of bis affairs 
and to defeat the objects of tho said Act on the 7th March 1919 
wilfully prevented the production of his diary for 1918 relating to 
such of his affairs as are subject to investigation under the said Act. 

A number of objections have been raised as regards the form and 
nature of these charges and to the formal findings thereon. " 

It Was argued that section 103 does not contain words as the 
Provincial Act does (section 43) shewing that the offences jhere 
mentioned may be committed before or after the adjudication. I 


may say at once that I think there is no substanee, in this point. - 


But then it is said that the books the subject of charges (2) and (4) 
were produced and taken possegsion of by the Official Assignee on 
the 6th March and therefore it cannot be said that the insolvent 
prevented their production, The actual prevention is said to have 
Been effected by removing the said pages of the stock book and, 
apparently, stealing the diarye on the following day the 7th ‘March 
at the Official Aasignee’s office alter poseession made over to the 
Official Assignee. Charge (3) is also, itis said, bad because the 
destruction there mentioned is a form of preventior or withholding, 
the words being “destroyed or otherwise wilfully prevented.” It is 
therefore said that the destruction. referred to in the section is des- 
truction before the document bas been produced before the Official 
Assignee and not to alleged destruction (as here said to have taken 
place) in the Official Assignee's office after he had taken possession 


of the books. It is said that these acts may constitute the offences : 


of mischief and theft under the Penal Code but are not specific 
insolvency offences. If the books werd in fact produced baving 
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been taken possession of by the’ Official Assignee it tannot, it js 
_ urged, be said that they were withheld from the Official Assignee or 
- that their production was wilfully prevented. Iam not prepared 4o 


uphold .this construction of the section. In this case, it is to be 
Observed there was an alleged withholding on thé sth March and 
the books were never produced by the insolvent. but were seized 
upon on search by the Official Assignee, Ik would not I think be 
reasonalfle to hold that if books were withheld on the sth, and were 
taken possession of by the Assignee on the 6th at a search and were 
made away with by the insolvent in the office of the Official As- 
signee before the latter even saw them, that no offence was com- 


` mitted under the Act. Moreover objection which may have some 


force as regards the word “Withhold” are without them as regards 
the word “Destroy.” 
It was then argued that charges (1) and (3) were not in accord- 


ance with the notice and it has been held by Jenkins C.J. and 


myself. in Zwevs v. Official Assignee (Appeal 20A of 1914, decided on 
oth June 1914) that a charge not framed in pursuance of the notice 
eannot be maintained. We must however, I think, read this state- 


. ment, if not actually subject to the provisions of section 537 of the 


Code, then subject tothe principle which is embodied in that séction — 
namely that no error or irregularity in a charge will call for a rever- 
malof an order unless it in fact has occasioned a failure of justice 
and in determining whether this is so the Court shall have regard 
to the fact whether the objection could, and should have been, 
raised in an earlier stage of the proceedings. 

No objection was taken to any Uf the charges at the trial. It can- 
not be contended reasonably that we should not act on a principle 
governing the trial’ of cases in the criminal jurisdiction proper. 


 Hereit is objected that the notice as regards the first charge runs 


"Wilfuly withheld” whilst the charge runs '"Purposely withheld.” 
It is obvious that a triviality of this kind does not count, ‘Wilfally’ 
and 'Purposely have the same or approximately the same sense. 
This objection fails. 

It was at first objected that the notice states the intention alter- 


“natively by the word "Or? and the charge cumulatively by the word 


"And". "This objection refers to several of the charges but there 
is no substance in it andit was subsequently withdrawn. If an 


accused receives notice that the prosecution may’ seek to próve | 


against him either of two alternative intentions. he cannot, as he 
must be ready to meet a chaige in respect to both, be prejudiced 


_ by a charge of baving had both intentions, The intentions men- 
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toned in thé Act ara "To conceal fhe state of the insolvent's affairs" 
or "To defeat the objacts of the Act."  Coacealing is doubtless a 
fogm of defeating the object of the Act and therefore the second 
intention must refer to other modes of defeating the Act. There is 
nothing to prevent an accused having had both intentions. He might 
.wish to conceal the state of his affairs and also have some other 
object within the definimon of the second intention. If it were thé 
fact that the allegation of the second intention called for particalars 


we must take it there was no- need for them here, as they were not : 


&sked for and no objection was taken. * s 

The objection therefore that the charges are not in conformity 
with the notice is not substantiated. 

But then a more serious objection is taken, it being said that no 
notice was given as regardé charges (2) and (4). I think it is gener- 
ally necessary that the insolvent should Have notice of the charge 
which it is proposed to make against him. The notice does not 


` contain anything about preventing the production of the stock book 
- which is the subject of the end charge and the reference to the diary 
in the notice {clause G) runs “Surreptitiously and dishonestly re- 


moved or caused to be removed from the custody of the Official 
Assignee your diary for 1918”. The terms of this offence are not 
those mentioned in section 103, though there isa reference to fe 
moval in section 43 of the Provincial Insolvency Act ; but removing 
a document isa mode of preventing its productiop _ and I think 
therefore that the notice wes sufficient. As regards the second 
charge as there was no notice at all I should have*been disposed 
to hold that it was bad were it nof that no objection was taken to 
any of the charges and the accused could not have been prejudiced 
for the act charged by charge a is practically the offence’charged 
in charge 3 in different language, and of this latter charge the ifsol- 
vent had full notice. 

It was then argued on the | strength of the decision in Ke usns) 
that the charges (2) and (3) are inconsistent or that at any rate the 
prosecution must state on which charge they ask # conviction and 


that there’ cannot be g conviction on both charges. For the case . 


cited holds that to establish that books are purposely withheld it 


` must be shewn that they exist, for preventing presupposes existence, , 


It is to be observed that the act charged in charge (2) is the same 


act as is charged in charge (3) for the prevention of production is. 


by removing the pages 5—22 and the destruction is by removing 
the same pages and the acts charged took place at one and. 


(x) (1914) ]Unreported. Appeal No. WA of 1gi4. ^ | f c 
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the same time and were one alleged event. I am somewhat 
doubtful therefore whether the accused could be convicted and 
sentenced under both charges (2) and (3). It is not necessary 
however to decide the point because Mr. Gregory bas said that in 

-the event of there being any doubt in the matter he would elect to 
proceed under charge s. The point moreover has no practical inter- 
est became if the insolvent is acquitted under charge (2) he must be 
acquitted under the circu mstances of this case under charge (3). 

The result then is that the charges stand except the second 
which, to avoid an unnecessary discussion, is withdrawn because a 
conviction on charge (3) would be sufficient and an acquittal on that 


' charge carries with it an acquittal under charge (2). It was then 


said that the judgment was defective because there is'no finding as 
to the intent with which the accused committed the acts of which 
he has been convicted: Æ v. Zngåam (1). Itis to be observed 
that that decision isa Jury -case I am not prepared to hold that. 
this Court with all the materials before it, could not, in appeal, make ” 
p finding of the intent if this had been omitted per incuriam by the 
Judge. But I am not satisfied that the judgment is so defective in 
this reapect as that it cannot stand, though it would have been 
better if the- finding were more specific. The learned Judge had 
obyiously the question of intent in his mind and expressly men- 
tioned it as regards the first charge and 1 think he meant to find the 
intention which is involved in hia convicting the accused on this and 
the other charges. In that conviction is implied a finding of the inten- 
tion with which he, has been charged. I hold that this ground fails. 
The 3and ground of appeal “submits that the examination of the 
insolvent should not have been admitted and that therefore the 
judgment proceeds upon what is not legal evidence. The insolvent 
was ‘examined apparently under section 36 of the Act, It was con- 
tended that the insolvent could not have been examined under this 
section, and that under English lay. admissions obtained under 
compulsion are only evidence “against & party" if the compulsion 
was legal but not if it was illegal and a number of decisions of the 
English Courts have been cited to us as they were also referred to 
in the judgment under appeal. It seems that there is a practice to 
examine the insolvent under section 36. It is doubtful however 
whether this is provided for by that section. Under clause (1) the 
Court may summon the insolvent or other person there mentioned, 
The words “Any person" in clause (1) appear to refer to the same 
words in clause (1). Swch person may be brought up for examina- 
Q) 859) 29 L. J. (M, C.) 18. 
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iba: But this can _ hardly be the ingolvent sesing that the person 
summoned must be tendered a reasonable sum. Clauses 3, 4, 5 
Jefer to persons other than the insolvent. Apparently section $7 
which provides for the examination of the insolvent cquld not be 
held. Mr. Gregory suggests that though the examination was nomi- 
nally held under section 36 it was justified under the provisions of 
section 33 which compel an insolvent to ‘submit to such examinafion * 
as may be required by the Official Assignee or may bedirected by 
the Court; It isto be noted that the examination of the accused 
was held without objection from him and was therefore voluntarily 
made just, as it has been held as regards witnesses that section 132 
of the Evidence Act makes a distinction between those cases in 
-Which'& witness voluntarily answers & question and those ih which 
he is compelled to answer, and gives him a protection in the latter 
of these cases only. We are however in my opinion not concerned 
with the English decisions cited, nor with the principle that an 
accused is not called on to incriminate himself. There is no ques- 
tion of that here. In this trial he has not been called on to say 
anything. What has been done is to putin evidence against him, 
something said by him in other proceedings in the insolvency. 

These statements are relied on as admissions of fact. There is 
no doubt that the answers given by the insolvent now accused on the 
former proceedings are admissions under section 17 of the Ewdence 
Act. Being so, they are relevant and admissible unless they are ex- 
cluded by sections 18-31 of the same Act. Norfb eof these sections 
exclude the evidence. On the contrary section 29 states that even a 
confession (and not merely a fwdmission as here) otherwise relevant 
does not become irrelevant merely because it was made in answer 
to questions which the party need not have dnswered. Even there- 
fore assuming (which I do not decide) that the examination of the 
insolvent was not authorised} the answers given on such éxamination 
without objection are none the less admissible. Even if there were 
compulsion not being of the kind which excludes a confession (such 
&s the illegal compulsion suggested), lhen under the Evidence Act 
the fact of compulsion might affect the weight of the evidence but 
not its admissibility. Apart however from this I am not satisfied 
that the Court had not power to examine the insolvent even if sec- 
tion 36 were not applicable and that there were any illegal compul- 
sion. It is obvious that the Court must have full control of the 

~ insolvent. Nextly there being no objection to the examination there 
was no compulsion in fact but voluntary answers, and lastly even 
. if there were illegal compulsion this would dot under Indian law 
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pita affect the relevancy and admissibility of evidence though it might: 
t919. in particular cases affect the weight of the evidence. I therefore 


Joseph Perry overrule the objection and hold that the- examination of the insol, 
s — — vent which was purported to be taken under section 36 is admissible, 
of Calcutta. and we have accordingly referred to it. It is chiefly relevant as 
— " shewing that the accused kept an account of his dealings in his diary, 
— *thagit was used in such a way as to bea book ,of account and for 
the admissiéns which it contains that if the missing diary were avail- 
able it would afford evidence of transactions which might not other- 
wike be had. I now proceed to the cass upon the merits, At the 
beginning I may point out that it is admitted that if the other and 
more serious charges fail, itis not contended that there can be a 
conviction on charge (1). The learned Judge has said that the acts- 
and conduct on the sth March that might in an ordinary case have 
an innocent appearance take ona very different appearance if the 
other charges are established. It has been contended that mens rea 
as regards the events of the sth March cannot be inferred (from the 
subsequent facts. On the other hand it may be replied that if in 
cases this be so, all the acts charged may be taken to be part of one 
common design, which is again contested. But as I have said even 
upon the view taken by the learned Judge the first charge fails if 
the others fail and it is-therefore to them that we must first “look. 
Moreever I think that if the evidence shews that the insolvent was- 
bona fAide-acting under the advice of his solicitor as to what books . 
. were necessary *tb be produced the fraudulent intent mentioned in 
tlie notice is negafived. i 
I will deal then with charges (3) etd (4). a 
l The case for the prosecution is that Mr. Manda! the insolvent’s 
à solicitor was aiding &nd abetting his client in the commission of 
these offences and that three persons were in conspiracy vir, the 
insolvent, one Arnfield, the Official Assignee's Assistant now dis- 
missed and Mr. Mandal. It might have been possible to have so 
^- put forward the case that Mr. Mandal was not necessarily involved, 
for it might have been argued that the insolvent bad an interest to 
make away with the diary and possibly also to tamper with Ex : 
hibit F and that he had an opportunity to do so first when he was 
-with Arnfield before the Assignee came to office, and after Mr, 
Mandal bad, according to the witness Bamdeo, left the room of 
Arnfield and secondly when he was with Arnfield after the arrival 
of the Assignee when Mr. Mandal was admittedly absent. But 
reliance has not been placed on the second opportunity (if it was 
one) nor evidence given directly with reference thereto, and as 


— 


» 
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ends the fint opportunity the witness Harish Dey going cmt 
be yond his written statement to the Assignee gives evidence that 1919. 
Mr. Mandal was seen by him handling the papers Though Jogo Pers 
this does-not necessarily carry with it an inference of guilt, for — 
such inspection might have been (seo far as the prosecution case of Calcutta. 
was concerned) with the leave of Arnfield it was in = ipse on, — * 
asgo incident showirtg complicity. —— 

I think therefore that the Advocate-General was right. when he 
said that the case of Perry and his solicitor must stand or fall 
together and therefore that anything which renders the ‘case as 
against Mr. Mandal improbable, weakens the case against the in- 
solvent. Mr. Gregory admits that the casé made and the evidence 
given was, that the' offences charged were so charged to have takdH = . 

_ place before the arrival of the Official Assignee when according to 
the prosecution evidence Mr. Mandal and his client were in Mr. 
Arnfield's tiffin room, The case therefore against the insolvent will 
ba weakened by. anything which is shewn which indicates that Mr. 
Mandal was not involved. Not only this, for to the extent that . Mr. 
Mandal is-freed from suspicion, to that extent he becomes a reliable 

witness as to what actually occurred unless on the. face of the evi 
dence it is unacceptable. ' 

At the outset it is to be observed that whilst it is easy to apecu- 
late as to the motives of the insolvent and Arnfield I dm unable to 
imagine why Mr. Mandal should have, as alleged, implicated him- 
self in this affair. He isa solicitor, He must.know that to do ` 
what is here charged might result in his being struck off the rolls 
and convicted of a grave offence. And for what was he undertaking 
this risk? After all people who take such graye risks must do so in 
the*hope of some good to themselves, Mr. Gregory was unable to 
say what this good might be. This is not a case in which so far 
as I can see there is any money. On the contrary the complaint is 
that there is so little. The, insolvent is a man of no substance who 
has been hawking about for-sale the jewellery of otheri—some of i 
it obtained on credit—until a short time before his insolvency hè 
was an entire stranger to Mr. Mandal. All that Mr. Gregory could 
suggest was that the solicitor was too zealous on his client's behalf 
and bad been thus led away to tamper and make away with docu- 
ments and perjure himself—an explanation I cannot accept as suffi- 
cient Iam wholly unable to accept such as an explanation in this 
case where (so far as the record is concarned) thére is no sugges 
tion which shews that the solicitor in question has any but a good 
reputation, where until the insolveney proceedings he was a stranger . 
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to the insolvent, and where no adv£ntage to him pecuniary or other 
wibe is suggested in return for the risk incurred by him in aiding and 
abetting offences of a criminal character under the Insolvency Act 
and in return for his bolstering up such conduct by perjury on the 


EI Assignee trial of such alleged offences. 


Weedraj't, s. 


Whilst however there is nothing to shew why the insolvent’s 


” solie r should make himself a party to the ,commission of these 


offences wò must see whether the evidence offered is sufficient to 


` prove that he did so. Not of course that the solicitor is on his 


trial; for the igsue is as to the insolvent’s guilt, but as part of the - 
case which is made against the latter. It has not been made at all 
clear when the conspiracy was entered into, and a criminal intention 
first éntertained by Mr. Mandal. Some of the evidence and argu- 
ment Would go to shew that the two the solicitor and client—were 
both in it from the first. On the other hand Mr. Gregory when’ 
pressed to explain certain incidents, put forward the theory tbat 


.Mr. Mandalhad no criminal design unti] after the search when he 


wrote the letter of the 6th March to the Official Assignee. If this 
be' so then there are certain objections to the earlier part of the case 


^ which are unanswered. 


It is thus said that on the sth March berinai and his 
solicttor—saw the Official Assignee together. Mr. Falkner sdys that 
ho asked “ Have you brought your books” when a book (Exhibit B) 
was produced which is said to be both cash ‘and ledger. X In: exami- 


» nation before the Registrar the latter asked the insolvent whether 


he (the former) did not say “Is this your only book.” In his evi- 
dence however taken later, Mr. Rélníry says he asked whether this 
book was the only book of account and he understood from Mr. 
Mandal tÜat that was so. Mr. Mandal also says (and in this he 
agrees with Mr. Remíry) thatthe latter seeing the receipt for ex- 
hibit B asked him “Is that the only account book. On which he 
Mr. Mandal said “ Yes.” As regards'the interview he says the 
Official Assignee asked (and in this he disagrees with the latter) —"1 

this the only cash book" on which the insolvent said ' ash and Pia 
combined.” Mr. Mandal says that he could not have said that Ex. B 
was the only book because he knew that there were others, though 


- be had not seen them. Rightly or wrongly he believed that it was 


only necessary to put in the main book and not the othér books, 
which it is contended are not strictly books of account though anci- 
liary thereto, There is no doubt-that thet only one book Ex. B was 
at first produced. The dispute turns on the question whether the 


Jneolrent or Mr. Mandal {it matters not which for they were present 


x t 
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together) said it was the only Book the insolvent had or thé only 
book of account. No one of course suggests that either Mr. Falkner - 


or Mr. Remfry were telling other than what they believed to be'true. 
"The question is one of recollection and seeing that at the trial Mr. 
Remíry says the question was as to the book of account and Mr. 
Mondal says so also, and as Mr. Falkner is not certain of the exact 


words used or who said them, I bo in ak OM partion iner : 


case standing by itself has been made out. 
| But whatever the words used, whether book, or book of account, 
the Official Assignee directed a search at the instance of the czedi- 
tor Mr. Svamvar and his solicitor Mr. Perkins, Then at the Grand 
Hotel where the insolvent was staying other books were certainly 
found, which related to his business, whether they can be techni- 
cally called books of account or not, and whether Mr. Mandal was 
right or wrong in supposing that they need not be handed in at the 
first instance but later on. Of course the point is made tbat if the 
insolrent had been minded to destroy any of the books he would 
` bavo dene so whilst they were in his possession before the search. 
- It is suggested in reply that he might not have known that there 


was going to be a search. In that case if his solicitor -was ` 
- + aiding and abetting bim as alleged he might have warned his client 


either before the search was ordered, or possibly afterwards to 
get rid of what was against him in his books. According *to 
the evidence of Mr. Svamvar he found Mr. Mandal and Mr. Svamvar 
in earnest private conversation before the search, auggestibg that some- 
thing was being got up there. It would baye been possible then to 
have delayed the search and communicated with the insolvent. 
But it is not suggested that this was done. The search took place 
without objection. Mr. Mandal wanted a list to be made and in 
fact prepared one himself. It would on the hypothesis of fraud bave 


been more useful if the books hâd been bundled into a box without - 


any list whatever, Mr. Mandal’s list is in fact correct and Would on 


any abstraction of “the Cocunients shew what had. been taken. In 


fact he sent a copy of this trye list to the Official Assignee after the 
time when he is alleged to have been a party to the abstraction of 
~ the diary for 19:8. This is not the conduct of a guilty man. 
There is no doubt that two diaries were found on the search as also 
that one.diary is now .missing. According to Mr, Svamvar Ex- 
hibit F, the alleged stock book, but which was said to be an. invoice 


‘book had. pages in it with writing, which have since been torn’ out - 


It is a curious fact that if this be so, the only page which was left 


was a page showing goods supplied by Mr. — frm. Why:. 


` 
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this was not also torn one is hot clear, unless m 
oversight It is suggested-that this was because the word “sold” 


appeared on other pages. But why it may be asked leave anything at 
all seeing that the evidence of Mr. Svamvar the creditor as to what 


~ was said about the book at the search is denied. It must be noted 


also that the book contains 495 pages. Of these pages 1—4 are in 
@xjstence and blank. Pages 5:31 are” missing—33, 24, 25 are in 


“existenc# and blank and 26 only bas some writing on it ‘which 
happerfs to relate to Mr. Svamvars ae The remaining pages are , 


blank. . 
According to Mr. Sya myar when Exbibit F was found he said 
‘This is one of the principal things we want. It is the key to the 


" Wituation, It is just the book we want, shewing the stuff which he 
should have on hand.” -When asked whether it was written up he 


replied “ Absolutely full” at least up, to a certain pageand at page | 26 
there was his own firm’s stock purchased by the insolvent on the rst 
October. He says he shewed that page to Mr. Perkins. The latter's 


examination is not before us as he left before croes-exsunination, ` 


but as regards this particular page there is no dispute because it is 
still curiously enough in the book. According to Mr.|5vamvar other 
invoices were copied in Exhibit F. It is to be noted here tbat'there 
arg a number of invoices and if these were those copied i in F then if 
F were destroyed the materials from which F was supposed to have 
been made is ‘available. When asked whether he examined the 
diary for 1918 the witness Mr, Svamvar said “ We had no time to 


_ examine the books. I just looked through it. I took charge of it.” 


;, Mr. Mandal on the other hand dehies that thers was any discussion 


about Exhibit F.. When asked whether any observation was made | 


by any ene when that book was found he replied “None whatever.” 
lt is gaid that Mandal did contradict Mr. Svamvar as to the latter’s 
statement -as to the contents of Exhibit F and that he knew himself 
from before what they were. - But his -evidence which I accept is 
that he had not previously seen the book and at the search he did 
not examine it. 

On the other hand it is & circumstance in favour of Mr. — 
evidence that he told the Official Assignee that he had brought the 
stock book (which properly speaking it was not, judging from present 
contents) for it may be said he would not have done this if it con- 


r 


tained one page only. The evidence therefore as to the supposed | 


contents of the book other than the page nów existing is contradic- 
tory. "Whether Exhibit F contained the pages which have been it is 


said torn out, depends on Mr, Svemvar's evidence alone. Without. 
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impeaching the truth of that — it would not therefore be 
_ safe to convict the accused in a matter of oath against oath unless it 


weto sbewn that there was good reason to believa that Mr. Mandal” 


was a party to the alleged offences aud that hi$ evidence was on this 
or other grounds untrustworthy. 

As regards however the diary the case stands-on a different foot- 
ing, for it is common ground that two diaries were in fact found 
at the search, that they were taken in a locksd box to the Official 
Assignee's office and that the box wasin Arnfield’s keeping, and there 
is no doubt that one diary is now missing. The casetherefore now 
resolves itself into this—has it been shewn that the insolvent abs- 
tracted-or was a party to the abstractioa of this diary fron the’ box 


of the Official Assignee which was in the kespiag of his MAR 


Arnfield, 

There is no question but that Arnfield is prima "Edo EDGE 
sible, For the diary was iu a-boxin his keeping, the key was with 
him and the box was keptin his tiffin room. No one therefore 
could have made away with that document, except Arnfleld aided, 
and abetted that act. At least thatis the conclusion on the evid- 
ence before us though of course Arnfleld’s guilt is not directly in 
question, It is only relevant so far as it bears on the charge 
against Percy. It may also I think besaid on the evidence that 
the Insolvent may have had an interest in getting rid of the diary. 
Bat thé question is did he in fact give reality to that interest by 
actually abstracting the book? Has that b»en proved clearly and 
beyond all doubt ? The first suggegtion made is that Mr. Mandal 
put forward & pretence for the purpose of getting access to the box. 
Mr, Mandal says ho saw the Oficial Assignee at*about 4/4¢ on the 
6th Mirch after the search, when he explained to him that 
documents: found onthe search were relevant for the insolvent’s 
defence against a criminal charge, which one of his creditors was 
making fron Dalhi, but that ths documents were not required for 
the administration of the insolvent's estate; Ho says that the Official 
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. Assigaoe agreed to make over-the documsnts on Mr. Mandal writing : 


-to him on the subject, on which he Mr. Mandal went back and wrote 
the. Official Assignee a letter on the 6th March. This is Exhibit 1. 


The letter commences “With reference to my interview with you this | 


afternoon.” "Mr. Falkner denies having had any such interview and 
in fact Mr. Avetoon appearing for the Official Assignee on the trial 


actually charged that the letter was a fabrication but subsequently: 


withdrew this charge, ashe stated that he was instructed that the 
letter of the 6th March had been received, and in fact it bears Mr. 
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Falkner's initials, The suggestion however now is that the let r 


was written for the purpose of making evidence that is for the pur - 


pose of explaining Mr. Mandal’s presence with the insolvent at éhe 
office of the Assignee on the 7th March. Mr Mandal says he did 
Dot get the doctments. On the 7th therefore he went to the Official 
Assignee’s office a few minutes after ro a.M.. As Mr. Falkner had 
riot arrived he went into Arnfield’s office &nd asked for inspection 
ofthe press‘copy letter book, but. Arnfield refused this without the 


"permission of the: Official Amignee Mr. Arnfield bowever said. that 


the Assignee would come shoftly and Mr. Mandal and his client sat 
in Ámfield's office until news was given of the arrival of- Mr. Falkner 
about a quarter of an hour later. Mr. Mandal acd his client then 


— 


faw the Assignee when the former explained his business and the’ . 


Assignee gave directions that Armfield should give inspection to- 


Perry. Mr. Mandal however himself went away as he had business 


' in Court. Apperently My. Perry then went and taw Arnfield. Mr. 


Falkner says that though the insolvent and his solicitor when they 
saw him on the 7th asked: for a copy of a detter from the Press copy 
fetter book for the purpose of the criminal charge yet that no copy 


"was taken that day or any other day, and that when he pointed out 


that to Mr. Mandal he explained that he only waoted the date. 


After the insolvent had seen Arnfleld the creditor Mr. Svamvar ar- 
rived and on inspecting the -documents discovered the loss and 


alleged tampering. So faras Mr. Mandal is concerned it is to be 
noted that it was therefore possible on the evidence that the abe- 
traction and tempering, if it took place, was done when admittedly 
he was absent at tho High Court” ‘and when Arnad Wadi Re eos 
vent were together. | " 

As ah answer to this caso about the letter of the 6th March it is 
pointed out that it is an ‘admitted fact that there was some discussion 
at the séarch as to some of the documents being necessary because 


of the possibility of a prosecution by the Delhi merchant Babumull. 


According to one hyhottesis put before us Mr. Mandal had not at 


tho time of the search determined that any document should be 


tampered or made away with. If this be «o, the reference to these 
documents at the search could not have been a mere pretence. If 


so there is nothing in the point that the information sought have : 
` been and was not obtained at the search, whether this: was poesible 


or not It is suggested however that after the search when the docu- 


ments were taken away the criminal intention may. have been formed. 


and in pursuance of it à demand was made on the 6th for documents 
relevant to the criminal charge in order, that there might be an èx- 
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cuse for the presence of the insolvent and his solicitor at the 
Assignee’s office on thd 7th. The two hypotheses do not work 
etogether. I think that the admitted. fact that the need for the docu- 


ments was mentioned at the search is a circumstance ‘against the — 


case made against Mr. Mandal that the letter of the 6th March-and 


the demand for the documents wasa mere pretence. -As regards . 


the reasons given by^ Mr. Mandal for wanting the documenta? was 
nota date only which was required but the press copy book in 
which the telegram was copied, in order that the words used might 
be before him in dealing with the threatened criminal chargd. 
Reliance is placed on the fact that the statement in the letter of 
the 6th March is not challenged in the correspondence by Mr. 
Falkner, who in his evidence states thaton the 7th the insolvent 
and his solicitor came to him for a co»y of a letter in the. press copy 
book “As (to use his words) it was necessary in view of the criminal 
charge that they had spoken to mt about the previous day.” Either 
this isan admission that the Assigreo did see them the previous 
day or possibly Mr. Falkner meant to say that Mr. Mandal told him 
on the 7th that he had been spoken to on the previous day. If the 


latter this supports the defence that Mr. Mandal did see Mr, Falkner. . 


For it is then shewn not only that he wrote to thet effect but restated 
the fact at the interview on the 7th. It is possible that Mr. Falkner'’s 
memory may not be accurate on this point. We hare it that Mr. 
Avctoon (I presume on instructions) stated that the letter of the 


6th March was a fabrication but subsequently had to withdrew it as 


it was found the letter had been in fact received. ° 

. Iam ünable therefore to “hold that it has been established that 
Mr. Mandal was putting forward a pretended interest in the docu- 
ments relating to ths threatened criminal charge iri order to-account 
for his pressrica at the offige on the day of the alleged famp ering 
and theft - 

If this beso 4 cannot -ay that there was no reason for Mr. 
Mandal visiting the office- of the Assignee with his client the next 
day.: It is said thgt he went early, though it is to be observed as to 
. this that the. adjudicating orders shew that the office hours were 


from ro to 4. But apart from this Mr. Mandal wished to get away to 


Court and he in fact left immediately after the arrival ofthe Official 
. Assignee; If in fact, as the evidence generally states, Arnfield used 
to-come late after the Assignee, this isa circumstance unexplained 
and to that extent circumstance of sugpicion’ but does not by itself 
go far. This is a matter for Arnfield himself to explain but he ts 
not called, though I think that the Official Assignee was justified 


— 
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under the circumstances in not calling him as his witness as he could 
not put him forward as a witness of truth. 
- I now pass to the evidence of what occurred at the office when * 
the insolvent and his solicitor were there. This depends entirely 


°°" on the evidence of the witness Bamdeo who the learned Judge 


thought to -be a trustworthy witness and I accept his impressions 
on this point, I say entirely because the witness Harish De the 
learned Judge thought to be not satisfactory and accepted only his 
evidence so far as it was corroborated by Bamdeo. It is of course 
open to the Court. to accept part of the story of one witness who is 
not reliable if it be corroborated by another who is reliable. But 
to accept the story is not necessarily to say that the evidence is 
stronger because of its being’ spoken to by two witnesses ; since the 
acceptance of one witness’ statement is not on his credit but on that 
of the other reliable witness who supports him. There is some 
ground for believing that -this witness Harish was inimical to Mr. 
Mandal and he in fact introduces features in the evidence not 
spoken to by Bamdeo or, mentioned in the statement to Mr. Falkner 
or Harish himself, namely the important alleged incident of Mr. 
Mandal handling the documents in the tiffin room of Arnfleld, which 
is in contradiction to Bamdeo's evidence who says nothing about 
handling papers and that Mr. Mandal left the room leaving Perry 
and Arnfield there. Bamdeo’s evidence is that Arnfield arrived at 
9-45 and Mandal ateg-50. The witness was told to fetch Perry who 
was outside. Then Arafield opened the tiffin room where the box 
with the documents ‘was and all three „yent inside. After two or 
three minutes Mr. Mandal went ont leaving Perry and Amfield 
together for so minutes. Then Perry went out, Harrish De’s 
account is discrepant with this but both agree that Mandal and 


. Perry were in the tiffin room, and this seems to have been reported 


to the Official Assignee. It is noteworthy that Perry and Arnfield 
were together on the two occasions, before and after the arrival of 
the Official Assignee, and Mr. Mandal was there on the first occa- 


. sion, and it is possible that there may be some confusion in Bamdeo's 


mind in mixing up these two occasions, However this be, am not 
prepared to hold that the evidence of Bamdeo is sufficient unless 
it were shewn (asin my opinion it is not) that both the events 
leading up to, and following the facts spoken to by him sufficiently - 
support the respondent’s case, It is certainly noteworthy that if 
these persons had the intention before the Official Assignee came 
to tamper and abstract the documents, that they should have left 
the’ door open .for others to see what they were doing and that the 
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peon was not sent. away on some business or other. Then we find 
both, after the supposed incident, going to the Official Assignee. 


elt is noteworthy also that it was at one time proposed to bring 


criminal proceedings against Perry and Arnfield alone, no mention 
being made of Mr. Mandal, - » , 
It was .suggested ‘that Mr Svamvar and Arnfield may have been 


in complicity. This I do not believe. ‘The insolvent'a charges on 
this head had been disbelieved by the legrned Judge and his case 


has not been advanced thereby, nor by his absurd allegation that | 


the Official Assignee himself was withholding books. It could not 
have been Svamvar’s interest to get rid of either any pages of Ex. F 
or the diary. But though the making of such unfounded charges 
may detract from the insolvent's explanations they cannot by them- 
selvos establish the denineen cute 


It is possible that Arnfleld, is. on the evidence before us is 
rima fads responsible and an unreliable man, might have had some 
interest in embarrassing the creditor's case as regards Exhibit F but 
this cannot I think be suggested as regards the diary the value of 
which was not apparent till the insolvent’s examination later on. 
That the msolvent may have had ań interest to make away with and 


, tamper with the books is I think indisputable. But the question 


js has it been made ont that he did so? The case against him would. 
have been stronger had it not been asserted that Mr. Mandal was 


aiding and abetting him This on the evidence" I cannot believe . 
and as the charge against Mandal is mixed up with thatagainst Perry - 


it is. not possible I think," this case, in the view I take of the 
mattér so far as Mr. Mandal is concerned, to hold that the charges 
\have been e stablished against the insolvent though thereare circum- 


i 

‘In the result eine T nint hold that the charges against the 
insolvent have not been anade out. I do not believe upon the evi- 
dence that Mr. Mandal was aiding and abetting as alleged I accept 
his evidence that when he was in Arnfleld's room there was no hand: 
ling of the papers, and no case has heen made that in his absence 
on either the first or second occasion.of Perry's visit to Arnfield the 
insolvent committed the alleged offences. On the contrary the case 
throughout has been that the two were jointly concerned in commit- 
a da E E MMC CL 


-~ The appeal therefore succeeds and the order of the s8th May, 
1919, sentencing the insolvent to imprisonment is, as regards all the 
i, i f i 


^ 
bó € 


stances of suspicion against mE e 
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Cm .Charges, reversed, The surety for the’ appearance of the insolvent 
1919- during the hearing of this appeal is discharged. 
_ Josph Perry Walmsley, J.:—1 agree in the judgment delivered by Mr. e- - 
The Offici] Amignes Justice Woodroffe, mE 
— N. C. Mandal: Attorney for the Appellant. 
— * ° Mr. Orr Dignam : Attorney for the Respondent. 
A. T, M, d Appeal allersea. 
) eo? 
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Before Sir Asutosh Mosherjoe, Knight Judge, and Sir 
Edward Fletcher, Knight, Judge. 


MOHAMED KALIMUDDIN 
v. l 
A. B. STEWART ann orumrs.* z 


_ Member, expulsion ef —Commiitoe, wlan can expel—Rules of natural justice, l a 


The Committee empowered to, oxpel a member must make a fair enqfiry mto 
the truth of the alleged facts, after giving notice to the member concerned that 
his conduct is about to be enquired into and giving him an oppoctunity of stating 
his case to them. 

In order to determine whether a tribunal, which exercises.a punitive furisdic- 
tion on an alleged charge of misconduct whereby a man may be deprived of his 
property, In the exercise of guasi judicial powers, has given a decision which 
cannot be successfully challenged, the Court has to investigate whether they havo 


-observed the rules of natural justice and also the particular statutory or other 


rules, if any, prescribed for their guidance: Andrews v. Milchell(1). The rules 
of natural justice demand that a man is not to be removed from office o7 memDec- 
ship or otherwise dealt with to his disadvantage, without having œ fair and sufi- 
cnt notice of what is alleged against him andan opportunity of making his 
defence ; and that the decision, whatever it is, must be arrived at in good faith 


' with a view to the common interest of the society or Institution concerne. If 
these conditions are satisfied, a Court of justice will not interfere with the decision. | 


Appeal by the Plaintiff *. 

Suit for declaration that the proceedings of the Committee of 
the Calcutta Stock Exchange "Association expelling the plaintiff 
from its membership were void and inoperative, Tho suit was 


* 


dismissed by the following judgment of e 
Rankin, J.—The plaintiff sues in this action the mentbers of 


the Committee of the Calcutta Stock Exchange Association for the 


purpose of having it deteymined that the proceedings of the Com- 
mittee which took place on 27th September 1916 and and December 
1916, and by which he was expelled from the association, were 
invalid and for relief accordingly. The defendants have dropped 
all questions as to any errors there might be in the exact persons 
who ought to have been sued. 


It appears that some days before the rsth September, 1916, 


* Appeal from Original Decree No. ——— decision of 
Mr. Justice Rankin, dated tho s6th November, 1915. 
(1) (1905) A. C. 78. 
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the plaintiff, who was a broker and a member of the associa- 


tion, had a certain verbal conversation or negotiation with a 
representative Or representatives of a firm called Ram Kissen 
Surajmull as to the proposed sale by the plaintiff to this firm 
of roo ordinary Empire Jute Milla shares. The plaintiff says 
that this negotiation was held in the presence of a considerable 
nhüfnber of persons at a busy time of the'day, but that in fact 
in the end no bargain was concluded. Ram Kissen Surajmull 
alleged that the verbal contract for sale of these shares was con- 
cludéd, and the plaintiff, not having made delivery, Surajmull com- 
plained to the Committee of the Stock Exchange by a letter of 15th 
September 1916, which isin evidence in this case. The complaint 
having been received the matter came before the Committee at 
three meetings : 37th September, and December 1916, and rath 
January 1917. Iam satisfied that the minutes of those meetings, 
though not nearly so full as is to be desired; gre correct so far as 
they go. Now, by the rules of the Stock Exchange produced be- 
fore me it appears that there is but one rule, and that a simple one, 
under which the Committee could exercise any jurisdiction over the 
plaintiff in such a matter, and itis clear law that there is no inherent 
or implied jurisdiction on the part of an association such aa this to 
expel any member ; and leaving out all words which have no bear- 
ing upon this case, rule :0 provides that the member shall cease 
to be such on the happening of any of the following events : (a) On 


the Committee being of opinion that he has failed to deliver in due ' 
course securitiós sold (4) On his being found guilty in the opinion . 


of the Committee of conduct justifying his expulsion. 

For purposes of. this case 1 may confine myself to (a) because I 
think that the attempt to put any case at all upon clause (4) merely 
burdtns the defendant's case. lam quite satisfied that no charge 
under clause (4) was even mooted at the meeting of the 27th Sep- 
tember, and I find in the result that apart from the trial on the 27th 
September there was, and purported to be, no trial at all. I confine 
myself, therefore, to clause (a) of the rule. Now it is to be noticed 
that the jurisdiction given by rule ro is not given as a jurisdiction 
for the settlement of disputes or as the establishment of a domestic 


Court of arbitration, Though the matters apecified in rule 1o pro- 


bably comprise everything that can well become matter of dispute 
so far as ordinary Stock Exchange business is concerned, the only 
jurisdiction to enquire into and to determine them is the jurisdic- 
tion to come to a findi'tg upon which the membership of the party 
against whom it is pronounced, shall cease. Tho wifia ratio is the 


— * 
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i Niy ratio. Putting aside the Provision in rule 4 that-s members 
shall form quorum (on which nothing in this case turns), no regula- 
tions have been ‘proved or even suggested by which a procedure is 
laid down for the Committee, There is no rule as to the giving of 
& written notice to the parties concerned. There is no rule re- 

.quiring a definite length of notice. There is no rule as to what 
information any notice must contain. Still less is the Committee 
hampered in the exercise of. its single and drastic power*by the re- 


quirements of any special majority. The only thing it ca do is to, 


expel, and subject to the law of the land, it can do that as it likes. 
Now, it is quite clear, in a case of this sort where there is no conten- 
tion that the rules of the society are themselves unreasonable, that 
the law will jealously consider ; first: whether the rules have been 
strictly obeyed ; secondly: whether the decision has been dene- 
Aes; and thirdly: whether the proceedings have been conducted 
according to the principles of natural justice ; and in this last matter 
there is included as part of the requirement of natural justice the 
requirement of a reasonable notice to the party complained of as to 
what he is going to be tried about Now, the plaintiff in this 
casa complains, not of breaches of any procedure rules of the 
association (for such rules there are none) but of the general 
and paramount principle of ‘law that such a jurisdiction must 
be exercised Jona fide, and in accordance -with natural juftice. 
‘Turning to the plaint for particulars I find that paragraphs 7 to 
I2 of the plaint disclose the following specific "wilegations and 
‘no others—that on the s7th September the Commjttee heard the 
complainants and their witnesses; but did not, ahd would not, allow 
the plaintfr to cross-examine in spite of his request, or to call evi- 
dence on his own behalf although his witrfesses were present, 
Para :o charges that the Committee acted in bad faith. Paya rr, 
as l read it, is meant to allege that the plaintiff's expulsion was de- 
termined on this meeting ot 37th September, and Para 13 intimates 
ho fresh complaint.oi the Cofhmittee’s procedure when referring to 
the meeting of the snd December. The meeting of January reth 
is not referred to as a meeting at all though the plaintiff was present 
thereat as he himself told mein the box. The case then with 
which the plaintiff comes into the Court is simply this; that the 


Committee at the meeting of 27th September decided upon his ex- 


pulsion without allowing him to cross-examine the witnesses against 
him or to call evidence on his own behalf; and speaking for myself, 
if this were proved, I for one should have little difficulty in holding 
the charge of mala fides proved. 


4 


Kalimuddin 
E J 
A. B. Stewart, 
Rankin, bz 


~ 
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When the case was opened to me by plaintiffs counsel the only 
issue offered by him or settled by mo was as follows, and this was 
accepted by both sides :— 


“ Whether thé action of the Committee on 27th Septetmber, 
1916, and and December, 1916, or one or other of these dates was 


. contrary to natural justice in respect of the absence of an oppor- 


tunity to,the plaintiff to cross-examine or fo call witnesses on his 


behalf". 


When the plaintiff came to give his evidence, however, he alleged 
two further íacts as matters of complaint against the conduct of the 


- Committee at both meetings, but more particularly at the first meeting. 


The first complaint was that he had no notice or no sufficient notice of 
the meeting. Thesecond was that he never knew until after the third 
meeting of the rath January that the Committee had decided against 
him at the first meeting and ordered him to make delivery by the 
6th October. Having regard to the charge of mala fides and to the 
fact that the question of notice might have a bearing upon the ques- 
tion as to whether the plaintiff had a real and proper opportunity of 
producing evidence and of cross-examination. I did not think it 
necessary or advisable to shut out this evidence of new grounds of 
complaint. It was proved before me in the course of the case, how- 
‘ever, that the one person who could give any proper or valuable 
evidence for the defendants as to these new grounds, was the gentle- 
man who at the time acted as secretary to the association, and that 
as he was serving with his Majesty's Forces, his evidence could not 
without some time and difficulms be obtained. In these circums- 

‘tances 1 drew the attention of learned counsel for the plaintiff to the 


‘position “thus created when the question of insufficient notice was 


referred to by him in bis reply. He very properly * and frankly ex- 
plained that the first time he had het&rd of this ground of complaint 
was when the plaintiff gave his evidence in the box and after the 
opening of the case and settlement of the issue. On ‘being put to 


this election whether or not he would ask leave to:amend his plead- 
ings so as to enlarge his case, and upon being told by me that such 


leave if granted would only be granted upon terms as to costs, he 
elected not to ask for such leave but to go on-with his case, as 


‘it was. The two new grounds are both of them in the same posi- 
tion; the only difference between them being that on the evidence I 


am fully satisfied without further evidence from the defendants, that 
the second ground is utterly unfounded in fact. Neither ground is 


now open to the plaintiff. 


. 
P 
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I come now to the meeting ot 27th September, and to the ques- 
tion whether the plaintiff was refused leave to cross-examine the 
complainant's witnesses, In answer to hia own counsel when er 
amined-in-chief, the plaintiff gave the following answers :— 

' Did any question of cross-examination arise ?—No." 

“ Did you want to put any question to anybody ?—I said that 


their statement was incorrect ; and asked the committee to take tho e 


evidence of my witnesses, and that I was in a position to grove it." 
Now, that is the only piece of evidence given by the plaintiff on 
the subject so far as I can find. In my opinion this statepent o 
the plaintiff's is not true. I find it proved that he did in fact cross- 
examine the witnesses for the complainant as is deposed to by the 
Committee members called for the defence, but it is enough to say 
that reading the plaintiff's own evidence by itself, there is not a tittle 
of evidence that the right of cross-examination is demanded by and 
refused to the plaintiff. When challenged to enumerate his griev- 
ances in cross-examination the plaintiff does not include this as one. 
The witnesses summoned, Sham Lal Laha, Girendra Nath Roy, and 
the evidence of the Chairman, Mr. Berridge, taken before this Court 
in June, leave me no room for doubt that the Committee was most 
anxious to be fair to the plaintiff. The mere fact as to what they 
did to give him time to comply with their decision showed that, they 
were willing to be not only fair, but considerate. The plaintif bim 
self disclaimed the suggestion that the Committee were inimical to- 
him and the plaintiff's own counsel withdrew in his seply the sugges 
tion that there was any malice towards the plaintiff. In these cir- 
cumstances it is not easy to sea how the Court can be invited to 
believe that this Committee of representative brokers allowed them- 
selves to deprive the plaintiff of what every onte knows to,be essential 
to the very semblance of a fair trial It gives me a very bad im- 
pression of the plaintiff's case when I find that if I look back to the 
letter of 19th January, 1917, in which, the plaintiff having just been 
excluded from the Exchange and having taken legal advice, his 
attorneys put forward his case for the first time, the allegation that 
"he asked for an opportunity to cross-examine the complainant to 


' falsify the complaint; we were informed that he was not given a 


chance " is the only specific allegation in that letter. It is highly 
improbable—there is no evidence in support of it—the untruth of 
it has been plainly established before me, 

The next complaint is that the defendant was not allowed to call 
witnesses. on his own behalf, The plaintiff's evidence in examina- 
tion in-chief is on pages 4, 5 and 6 of the shorthand notes ; in cross- 


oor 
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Civit. examination his story is the same, add it is often repeated. Pressol . 
E in cross-examination for the names of the witnesses whom he wished 
Valle cddin to call, he gave four names, one of which is Raghubir Chobey. 
s. When recalled into the witness box at a later stage and asked by 
A. B. Stewart. 


— me what these four witnesses were to give evidence about, he answer- 
Rankin, F, ed that they were not witnesses who were present at the time of the 
m e all ed contract, but were to prove that he had taken an oath in the 
name of the Koran, an episode which I find described on page 3 
of the notes. I find it proved by the defendants that the plaintifi'a 
“story here again is utterly untrue. It is quite true that the defen- 
dant's evidence is not so precise or so clear as I should have been 
entitled to expect. The reason is that no proper record of what 
happened at the meeting in the way of calling and examining wit- 
nesses was made at tbe time, and the defendant's witnesses have 
nothing whatever to assist their recollection of what took place some 
two years ago. The Committee certainly would be well advised to 
record such matters if only as a protection to themselves, but still I 
find as a fact that he did call witnesses ; that he could have called, 
and did call as many witnesses as he liked; that one of the wit- 
nesses actually called by him was the very Raghubir Chobey, whose 
name the plaintiff mentioned. No charge could be more clearly a 
charge of malice and bad faith against the members of the Committee 
than tp say that in a dispute as to the existence of a verbal bargain, 
evidence was offered by one side and that evidence was summarily 
shut out and judgment then given against bim. Take away the 
suggestion of malice, and the charge becomes practically incompre- 
henxible. Business men may be amateur lawyers; they may be 
summary in their methods or have inaccurate notions of procedure, 
but to shut out all dependent evidence in a case such as this was 
would not occur to one man in a thousand or even one dishonest 
man in’a hundred. The evidence qf Mr. Somers for example 
acoording to what happened at this meeting was extremely hazy. 
He would hardly pledge himself to any precise and particular fact, 
but I am quite sure, having soon Mr. Somers in the box, that 
if anything such as the ‘plaintiff alleges had taken place, Mr. 
Somers would have noticed it and would have remembered 
it for a very long time, I am quite sure that he would 
not have forgotten what was contrary to all his ‘ideas of fair 
play, ‘ond I am quite satisfied the evidence of Mr. Somers, 
however vague, is strongly in support of the defendant's case upon 
an issue such as this, -I have seen three members of the Committee 
in the box; I have bad°some opportunity of gauging the account 


a 
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given by the Chairman in June. I am convinced not only that they 
were honest, not only that they were reasonable, but that they were 
censcientiously determined that the plaintiff should have fair play. 
My opinion on this is confirmed when I look ‘at the plaintifs 
attorney’s letter of roth January, the letter in which the refusal of 


leave to cross-examine is alleged. There is not & word in that letter . 


of this yet more crude' injustice, the refusal of leave to ca bis "own 
witnesses The letter of oth February is equally without a reference. 


Whatever else might have been left to be covered by general expree-" 


sions, this at least any attorn ey would have put in the forefront of 
his case, and most with caustic comment. I think I should bè 
doing less than justice to the members of the Committee if I failed 
to say that I do not think that the plaintiff's evidence as to the way 
in which their business was conducted at the meeting of the a7th 
September has any degree of credibility at all; that I accept the 
evidence of the defendant's witnesses as vindicating the Committee 
and every member of it from the allegations upon which this action 
has been brought. 

Now, the Committee tried the issue between the plaintiff ind 
complainant once and only once; they decided against the com- 
plainant on the 27th September, Their decision was, and could be 
only one thing in substance, vis., that he bad failed to deliver in due 
course securities sold. In justice, or perhaps in mercy to the plaint- 
iff, instead of putting forward at once the formal expression of their 
finding in such a way that the plaintiff would necessarily be expelled, 
they delayed giving such expresgion to it in order to give him a chance. 
He was given till the 6th October to deliver, and, as we know, 
he did not deliver.. The'next meeting was the snd December. 
Itis common ground that at the meeting of the and December the 
case was notre-heard. The,question, and only question then was 
whether the plaintiff had availed himself of the indulgence accorded 
to him to enable him to gvade the necessity for formal expression 
of the finding come to. at a previous meeting, and to evade the 
penalty which was attached thereto. It is quite clear that his own 
statements at the second meeting showed that be had thrown his 
chance away. The plaintiff now alleges that not even at this moet- 
ing did he know-—-not indeed til after the rath January did he 
know-—what the finding of tha Committee of the syth September 
had been, I disbelieve this altogether. I think that that is a farrago 
of sheer untruth. Iam satisfied that what happened at the meetting 
was that the plaintiff was obstinate that he was reasoned with, and 
was warned. Unfortunately he was reasoned with and warned in vain, 


A. B. Stewart. 
Rankin, F. 
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C. Not only:so, but it appears from the evidence of Sham Lal Laba that 
1930. a kindly suggestion of settlement was pressed both on the plaintiff 
Kalimoddin and complainant Even at this late stage the matter might have 
E "E been settled by agreement between them. Nothing was done, .The 


matter came again before the meeting of the rath January, and not 
Rankin, F , till then when it was evident that the plaintiff bad done notbing, and 
wis’ permanently minded to do no thing—wert the full consequences 





of the decision of 27th September carried into effect The Com . 


e mittee did their best to save him, but he would not be saved. 


_ I must adda word as to another issue which has been abandon- 
ed. That is the issue that plaintiff wa s entitled to take some advan- 
tage of the fact that the complainants were an insolvent firm, arid 
had no right to be members of the association. It turned out before 
me that the complainants were adjudicated insolvents on 27th 
November, 19:2, but that they were discharged prior to the proceed- 
ings about which I am now concerned, vis.; on the 24th March, 
1916, 80 that this point also has failed. Finding as I do that the 
Gommittee’s proceedings were not unfair, that they have been attack- 
ed as to their dvaa fides most unjustly, the plaintiffs case is disprov- 
ed in every point I do not think it my duty to examine into the 
question whether any more points could possibly have been taken 
by way of objection to the proceedings. But I may add that if there 
‘are any more of these cases, the Committee would be well advised 
‘to bear in mind what I have said as to the true construction of 
rule 1o, to remember that a tribunal which is slack about keeping 
a full record of its proceedings,.will always find itself in trouble; 
that they abould be as full, formal and accurate as possible im all 
matters of recording their proceedings giving notice as to complaints 
and decisions, I leave it to them to obtain advice from others as to 
the application in detail of these critiaisms. 

The action must be dismissed with costs. 

Against this decision, the plaintiff appealed. 

Messrs. A. IN. Chaudkuri, B. C. Ghose and S. N. Dutt for th 
Appellants. i 

Messrs. L. James, ond Ameer AH for the Respondents. 

The judgments of the Court were as follows : 
4 * Mookerjee, J.—This isan appeal by the plaintiff in a suit for 

pe declaration that the proceedings of the Committee of the Calcutta 

Stock Exchange Association expelling bim from its membership were 
void and inoperative. Mr, Justice Rankin has dismiseed tho. suit 
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on the ground that the plaintiff has failed to establish that the pro- Cir. 


ceedings were vitiated by illegality. — 
e The tenth paragraph of the Rules and Regulations of the Asso- —* 
ciation contains the following provisions: ‘Cessation of member- 
ship :—A member shall cease to be such on the happening of any uc 
of the following events: (a) Subject to the present existing regula- , — Mosherjee, Y. 
tions regarding adjudication on time bargain contracts, on the Cdm- m 
mittee being of the opinion that he has failed to pay in dye course 
for securities delivered or to deliver in due course any difference in * 
respect of any bargain or fail to pay any money due by him fn any 
way arising from any Stock Exchange transaction, either directly or 
indirectly, or that he has become or been adjudicated a bankrupt : 
(b) On his being found guilty, in the opinion of the Committee, of 
conduct justifying his expulsion.” 
On the rsth September 1916, Ramkisen Dass Soorajmul re 
ported to the Honorary Secretary of the Calcutta Stock Exchange 
Association that on the 6th September they had purchased from 
Mahomed Kelimuddin (the present appellant) yoo Ordinary Empire 
Jute Milla shares at Rs. 37-4-0 per share, delivery for one weeks 
time from the date of sale, and tbat he had failed to deliver the 
shares due, As this was a matter which could be dealt with by the 
Committee under clause (a) of Rule 10, a meeting of the Committes 
was held on the 27th September, 1916, when the following resolution 
was recorded : “Dealt witha complaint of Ramkishen Soorajmull 
against Kalimuddin Khan with regard to an alleged transaction ; 
the Committee being of the opinion that the transaction actually did 
take place, the Honorary Secretary was instructed to inform Maho- 
med Kalimuddin that he must deliver the shares to the complain- 
ant within 6th October.” The matter was next considered at- a 
meeting held on the and December 1916, when the following*reso- 
lution was recorded. “ Further, a letter was received again from 
Ramkissen Dass Soorajmull qomplainant against Mahomed Kalimud- 
din, It was resolved that the decision of the Committee arrived at i 
on the s7th September must be enforced or Mahomed Kalimuddin 
be expelled." Finally, on the 1ath January, 1917, the Committee 
recorded the following resolution: “Received a further complaint 
from Ramkissen Das Soorajmull against Mahomed Kalimuddin and 
it was resolved that in view of the decision of the Committee arrived 
at on the a7th September and again confirmed at a Committee 
méeting on December snd, at both of which meetings the latter 
attended, was duly informed of such decision, the Honorary Secret- 
ary was instructed to notify him that under the Rules of the Asse 
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ciation his membership had ceased fid thereby warned not to sitet 
the rooms of the Committee.” This decision was intimated to the 
plaintiff on the same day ; and he thereafter instituted the presen! 
guit on the 7th September, 1917. 


Mr. Justice Rankin states in his judgment that when the case 


was opened by the plaintiff's counsel, the only issue offered by him 


+. Was as follows and this was accepted by both sides :—" Whether 


the action of the Committee on 27th September 1916 and and 
December 1916 or one or other of these dates was contrary to 


° natural justice in respect of the absence of an opportunity to the 


plaintiff to cross-examine or to call witnesses on his behalf.” At the 
trial, however, two farther facts were stated as matters of complaint 


against the conduct of the Committee at both meetings, namely, 


first, that he had no notice or no sufficient notice of the meeting ; 
and secondly, that he never knew, until after the third meeting of 
the rath January, that the Committee had decided against him at 


the first meeting and ordered him to make delivery by the 6th 


October. The learned Judge held thatif the plainnff désired to 
rely upon these two grounds, the plaint must be amended, and 
expressed his willingness to grant leave to amend on terms as to 
costs. The plaintiff, however, elected not to ask for such leave and 
to go on with the case as it was. Consequently the substantial ques- 


tionjn controversy which has been decided is that formulated in 


the case as opened by the counsel for the plaintiff. The learned 
Judge bas held that the story of the plaintiff cannot be accepted as 
true. We have considered the whole evidence which hag been 
placed before us and commented, upon by the learned Advocate- 
General and we have arrived at the conclusion that the decree made 
by the Court below should not be disturbed. . 

The rules applicable to cases of this character are well settled 
and afe based on the principle that he Committee empowered to 


expel a member must makea fair enquiry into the truth of the 


alleged facts, after giving notice to the member concerned that his 
conduct is about to be enquired into and giving him an opportunity 
of stating his case to them. Tne leading decisions on the subject 
are the judgments of Sir George Jessel in Ladonchere v. Earl of 


Wharncliffe (1); Russell v. Russell (1) ; and Dawkins v, Antrodus (3). 


The first case emphasizes the importance-ot fair enquiry after notice 
to the member concerned and opportunity given to him to meet the 


charge, In the second case Si George Jessel referred with ap- 


(1) (1880) 13 Ch. D. 346 (350). (2) (1880) 14 Ch. D. 471 (478). 
(3) (1879) 17 Ch. D. 615 (623). l 


\ 
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proval to the decision of Kelly C.B. in Weed v. Wood (1) and 
observed as follows: ‘ I must say it contains a vary valuable state- 
ment by the Lord Chief Baron as to his view of the mode of ad- 
ministering justice by persons other than Judges who have judicial 


functions to perform, The passage I mean is this, referring toa . 
- Committee; they are bound in the exercise of their functions, by the 


rple expressed in the rhaxim audi alteram partem, that no man shall 
be condemned to consequences resulting from alleged misconduct 
unheard and without having the opportunity of making his defence. 
This rule is not confined to the conduct of strictly legal tribtnals, 
but is applicable to every tribunal or body of persons invested 
with authority to adjudicate upon matters involving civil conse- 
quences to individuals.” : 

In the third case, stress was laid on the aspect that a power of 
expulsion must be exercised žena fide and not from any indirect.or 
improper motive, and this view was approved by the Court of 
Appeal. These and other decisions were reviewed by Astbury J. 
in Cassel v Inglis (a), where the rule was stated to be that tribunals 


which exercise a punitive jurisdiction on an alleged charge of mir: 


conduct whereby a man may be deprived of his property, must act 
in accordance with the ordinary rules of justice and fair play „end 
fairly listen to both sides. The essence of the matter thus is «hat, 
in order to determine whether a tribunal of this character, in the 
exercise of quasijudicial powers, has given a decisiem which cannot 
be successfully challenged, the Court has to investigate whether they 
have ob*erved the rules of natgral justice and also the particular 
statutory or other rules, if any, prescribed for their guidance: 
Andrews v. Mitchell (3). The rules of naturab justice demand that 
& man is not to be removed from office or membership or otherwise 
dealt with to his disadvantaga, without having a fair and sufficient 
notice of what is alleged against him and an opportunity of making 
his defence ; and that the decision, whatever it is, must be arrived at 
in good faith with a view to the common interest of the society or 
institation concerned. If these conditions are — a Court of 
justice will not interfere with the decision. 

Now, in the case before us, the first meeting of the Committee 
was held on the 27th September, tg16. There is no doubt upon the 
evidence that the plaintiff was present on thht occasion, brought 
forward witnesses, and cross-examined the witnesses who were 
produced by his opponent An objection could have been raised 


(1) (1874) L. R. 9 Ex. 19o (196). '" (» (1916) 3 


Ch. ; 
(3) (1905) A. c. 75. SUM) 
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by him that he had no notice or sufficient and precise notice ; ee 
that was'not: the position taken up by him. . He did not complain 
that he had not such notice and was placed at a disadvantage be- 
cause he did not know what was alleged against him, On the other 
hand, the evidence makes it clear that he knew what the cage 
, against him was; viz, that the complainant alleged that there had. 
* beta & breach of the contract entered into with him on the 6th 
September 1916 for the sale of roo Empire Jute Mills shares to be 

e delivered within a week. He denied the existence of the contract. 
The Committee came to a different conclusion ; and thereupon it was 
within the competence of the Committee to make an order forthwith 
for his expulsion. This, however, they did not do. They instructed 
their honorary secretary to inform the appellant that he must 
deliver the shares to the complainant within the-6th October. The 
Advocate-General has contended that by this the Committee really 
made & new contract between the parties and that the plaintiff has 
been expelled from the association, not because of his failure to 
carry out the original contract, but because of his failure to carry 
out the order of the Committee. We are of opinion that there is 
no force in this contention, and the action of the Committee cannat 
be successfully impugned on this ground. The order of the Com- 
mitte recorded on the rath January shows that the plaintiff had 
attended both the previous meetings and that he had been duly 
informed of thei decision. ‘The oral evidence’ also shews that the 
plaintif was present at the meeting held oh the and December, ' 
1916. , It has been argued, however, there is no satisfactory evidence 
to show that the decision of the Committee, dated the zand Sep- . 
tember, was ever communicated to the plaintiff. But the plaintiff 
did not take up this position on the snd December. He did not 
urge titat he was willing to abide by the decision of the Committee 
and that he had failed to deliver the shares to the complainant on 
Or before the 6th October, because he had no intimation of their 
order. On the other hand, the evidence shows that he-took up a 
determined attitude not to abide by the decision of the Committee. 
Ultimately, on the ratb January 1917, the Committee came to the 
conclusion that the plaintif must be expelled. This expulsion in 
substance was by ‘reason of his failure to carry out his contract 
with the complainant ; and the leniency which the Committee had 
shown to the plaintiff unquestionably did not vitiate the proceedings. 


The result is that the judgment of Mr, Justice Rankin is n 
and this appeal dismissed. with costs, : i 
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* Fletehen JI agree. ~- ` "n -- Cm. 
Babu Probesh Chunder Mitler: Attorney for the Appellant. ! — 
> Messrs. Orr, Dígnam & Co.: Attorneys for the Respondents. Kallnddi 
A. T. X. ^o Appeal dismissed, ^ B. Stewart. 
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Before Sir Asutosh Mookerjes, Knight, Judge, and Sir Ernest. 
Edward Fletcher, Knight, Judge. 


— | RAM KISSEN JOYDOYAL | wi 
. v. — 
5 — — 

POORAN MULL AND o HERS, Pes — 


Perpetual injunction—Spocifle Relief Act (I of 1877), iai 53, 54, 56—New 
point, mhen can be raised in appeal. 

The right to an injunction. depends, ín Indla, upon statute and is governed w 
the provisions of the Specific Relief Act: Titwram v. Cohen (1) followed. 

Section 53 of the Specific Rellef Act defines the mods in which a perpetual 
Injunction can be granted and its restraining effect on the defendant whon W has 
been granted. " 

In order to entitle a litigant to a perpetual: — he most establish that 
the injunction is required to prevent a breach of an obligation. * Tha term * obliga- 
Hon,’ according to section 3 of the Specific Rellef Act, includes bvecy duty enforce- 
able by law, so that when a legal duty is imposed in one person In respect to 
‘another, that other is inve ted with the corresponding legal right. 


The first paragraph of section 54 of the Specific Rellef Act, establishes the 
/ ' broad and general rule that given the breach of an existing legal right which is 
vested in the applicant, the breach thereof may be restrained by Injunction. * 
When a plaintiff applies for an injunction to restrain a violation of an alleged 
right, if the existence of the right be disputed, he must establish that right before 
ho gets the injunction to prevent. the recurrence of its violation i imde Gas 
Light Ce. v. Broadbent (2) referred to. , 


. secHons x4 and 56 of the Specific Rellaf Act are to be read T — CT 
‘ menting each other, "The former defines the circumstances under which perpetual 

injunctions may be granted; the latter enumerates the cases where an infunctioa - 

must not be granted. The right to an injunction cannot be determined indepen- 


* Appeal from Original Decree No. 39 of 1919, against the decision of Mr. 
Justico Greaves, dated the sgth April, 1919. 
(1) (1905) I. L. R. 33 Calc. 303; L. R. 3a I. A. 185; 2 C. L. J. 408, 
" (s) (1859) 7 H. L. C. 600 (613). 
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‘ rd 
dently of the provisions of sections 54 and 56 by reference to the terms of ss:- 
Hon $3. 
An injunction cannot be granted when equally efficacious rellef can certainly 
be obtained by any other usual mode of proceeding (except in case PI breach 
of trust). 


À pure question of law, not depending on the determination of a question of 


* facts though not raised in the primary Court nor mentioned in the memorandum 


of appeal, afi is not one of Jurisdiction In the sense of competency of the Court 
to entertait the suit, can be raised at the hearing of appeal, if it goes to the root 


“of the matter and raises tho question whether the Court was competent to grant 


the relief clalmed bythe plaintiff, 
Appeal by the Defendant. 


Suit for a perpetual injunction to restrain arbitration proceedings 
before the Bengal Chamber of Commerce Tribunel of Arbitration, 
The suit was decreed by the following judgment of 


Greaves, J.—In this suit the plaintiffs seek for a declaration that 
they did not enter into a certain Contract No. 128 with the defend- 
ants dated the 13th December r9'6 and that it is not binding on 
them and for an injunction reatraining the defendants from proceed- 
ing to arbitration thereon before the Bengal Chamber of Commerce 
pursuant to a clause contained in the contract, The only issue 
which arises in the «uit is whether the plaintiffs are ligble on thia 
contract. The evidence is as follows. On behalf of the plaintiff 
Hari Bux who isa partner of Puranmull (the firm named being 
Choonilal Gobordhone Das) stated that his firm did not know the 
defendant firm before they received their letter of the 24th May 1917 
which is contained in Ex. G, that Ais firm were Commission Agents . 
&nd bad no transaction in bessians to which the contract relates. 
He denied’ that his firm asked any body to enter into any contract 
on the*rath December 1916 or that they received any bought and 
sold note or any confirmation letter in respect of the transaction and 
he denied that certain initials shown him, in a peon book of Messrs. 
Pugh and Co, were signed by his firm or by any one belonging 
to the firm or that the initials Că and Ga in the defendants’ peon 
book were in the handwriting of any one in hisflrm. In cross 
examination he stated that one Tansook Roy a broker who was 
living in the ‘same house with him told him in November 19:6 
that he had done a hessian transaction for him that he told Tansook 
Roy that hé had never ordered him to do this and that Tansook 
Roy told him two or three days later that he had arranged about 
the contract and sold to another party and that he signed his firm's 
name on a'cheque drawn in favour of his firm by Bagatram Sew 


~ 
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Brotap at Tansook Roy’s request but that he made no another pay- 
ment He denied having seen one Ramgopal of the firm of Ram- 


gopal Bahitram prior to the 31st May 1917. On behalf of the 


d&fendants Ra mgopal, a member of the firm of Ramgopal Bohitram, 
stated that he sold to the plaintiff firm a lbs of " B" Twills in 
November 1916, the contract being entered into by Tansook Roy 


Pursoram, and that he,went to the plaintiffs for payment agaipst * 


delivery order and met Hari Bux who gave him a cheque and Rs. 75 
in cash and that he made ap entry in his cash book. With regard o 
to the transaction in suit he stated that he was the under broker ^ 
and that he had an entry in his books under date the x3th December - 
1916, that he received instructions from Nitamul of the defendant 
firm to sell the goods referred to in the contract and that he met 
the broker Tansook Roy and made the bargain through him but 
that as he did not trust him absolutely he went to the plaintifi’s Gadi, 
and met Hari Bux who accepted the bargain and that he told the 
defendants that the sale had been effected to the plaintiffs. He 
further stated that in May 1917 he went to see Hari Bux at his Gadi 
and that there was some talk as to a settlement. In cross-examine- 


tion (Q and A 93) he stated that Tansook Roy did not come to the 


defendant firm with an offer from the plaintiffs and in Q and A 

122—125 he stated that in transactions such as the one in sujt it 
was usual to have bought and sold notes and confirmatory letters 
from both sides and receipts for the bought and sold notes but that 
in this transaction the defendants had told bim that there was no 
confirmatory letter from the plaintiffs. 

Nitemull, a son of one of the.pertners in the defendant firm who 
looks after the business of the firm on his father's bebalf, stated that 
prior to the contract in suit he gave an offer to Ramgopa] and that - 
he reported that he had sold the goods to Choonilal Goberdhone | 
Das through Tansook Roy and that they made an entry in their 
books He stated that on the 13th or 14th December he got the 
contract bat that he subsequently sent it to The Bengal Chamber of 


Commerce and had not gotit back. That on the 28th December - 


1916 he sent a paper to the plaintiffs’ Gadi and subsequently saw 
the peon book which had been sent with the paper, that on the 
and or 3rd May Hari Bux came to his firm’s Gadi’ and suggested 
settling for the April loss for Rs. 600. 


Ram Kishore a durwan in the employ of the defendants stated ` 
that he knew the plaintiffs’ Gadi from taking a letter there from the : 


defendant firm about Christmas 31916. He stated that he handed 
the letter over and that after that the initials appearing in the peon 


#6 


py 


Civit. 


1920. 

— N 
Ram Kissen | 

9. 
Greeves, 5. 


M 
— 


Greaves,. F. 


| THE CALCUTTA Law JOURNAL [Vor. TR 
book were put end that he was asked from whom the letter came 
and stated that it came from the defendants. 

Haripada Bose, Messrs. Pugh and Co.'s despatching clerk, gave 
evidence as to the despatch of two letters of the 3oth April and the 
18th May and Jitendra Nath Dutt an assistant in Pugh and Co, 


e produced press copies of these letters and Shamlal and Rahjan 


peons of ths firm gave evidence as to taking lefters to the plaintiff’ 
Gedi. The matarial documentary evidence consists of Exhibit sA 
*the defendants’ entry of the contract in their Sowda book which 
states (hat the sale was effected through the broker Tansook Roy 


and of two entries in the books of Ramgopal Bahitram one being 


in the cash book as to the B Twills transaction purporting to show 
receipt of a cheque and Rs. 75 in cash from the plaintiffs and the 
other being in their Brokerage book of the transaction in suit. 

It is I think clear upon the evidence that the broker Tansook 
Roy did enter into the contract in suit and what I have to decide 
is whether he did so under authority from the plaintiffs and on their 
behalf or if not whether the plaintiffs came to know of the contract. 
and subsequently ratified and accepted it. Unfortunately Tansook 
Roy has disappeared and could not be called and it is not estab- 
lished to my satisfaction that he had authority from the plaintiffs. 
to enter into this contract on their behalf. Ramgopal was not a 
satisfactory witness and I am not prepared to accept his evidence 
on any point and,it is noticeable that his name is not mentioned in 
the evidence on the motion to reatrain the arbitration before the 
Bengal.Chamber of Commerce, the defendants stating in their affi- 
davit that Tansook Roy came with an offer from the plaintiffs which . 
they accepted and which is a different story to that now put forward. 
Nitamull struck me as really knowing very little about the matter 
and I cànnot accept his evidence as reljable, The only thing there- 
fore to connect the plaintiffs with the transaction is the defendants’ 
letter of confirmation of the 28th Degember 1916 which I think 
upon the evidence was delivered at the plaintiffs Gadi and I think 
I must hold was received by them but 1 do not think that this is 
sufficient by itself to make them liable. I think therefore that I 
must make the declaration which I am asked to make and I accord- 
ingly declare that the plaintiffs did not enter into the Contract 
No. 128 of the 13th December 1916 and that the same is not bind- 
ing on them and I restrain the defendants from proceeding with the 
arbitration in respect of ‘the contract before the Bengal Chamber of 
Commerce and the defefidants must pay the costs of this suit on 
Scale No. # which will include reserved costs, if any. 
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` Against this decision, the defendant appealed. 


Messrs. N. Sarkar, Langford James, and S. C. Bose for the 
Appellant. uU 8 
^ Messrs. F. D. Bose, and R. N. Mitter for the Respondents. 

The judgments of the Court were as follows: 


Mooker]ee, J.—This is an appeal by the defendant in a suit for , 


a perpetual injunction to restrain arbitration proceedings before the 
Bengal Chamber of Commerce Tribunal of. Arbitration. The 


plaintiffs instituted this suit for declaration that they did not enter* 


into the contract No, 128 with the defendant dated the 13th Decem- 
ber 1916, that the contract is not binding on them and that they 
are accordingly entitled to an injunction to restrain the defendants 
from proceedings to arbitration pursuant to the ususl arbitration 
clause contained in the contract. The defendants traversed all the 
material allegations in their written statement. "The only issue 
raised in the Court below was, whether the plaintiffs were liable 
on the contract. Mr. Justice Greaves, on the evidence adduced, 
came to the conclusion that the plaintiffs did not enter into the 
contract and that the same was not binding on them ; he accord- 
ingly granted an injunction restraining the defendant from proceed- 
ing with the arbitration before the Bengal Chambe- of Commerce, 
On the present appeal, it has been argued that the plantiffs, on 
the face of the plaint, were not entitled to the relief claimed by them. 
This point was not taken in the Court below and does not appear 
to have been raised in the memorandum of appeal presented to this 
Court. On bebalf of the respondents, it bas been argued that the 
point should not be allowed to ‘be raised for the first time here. 
. We cannot accede to this contention, because although the question 
cannot strictly be deemed as one of jurisdiction in the sense of 
competency of the Court to gntertain the suit, still the objection 
goes to the root of the matter and raises the question whether the 
Court was competent to»grant the'relief claimed by the plaintiffs, 
If the Court was not competent to grant the injunction claimed by 
the plaintiffs, it is manifest that the decree for injunction should not 
be allowed to stand, merely because the point was overlooked and 
neither raised in the ‘Court below nor, mentioned in the memo- 
randum of appeal presented to this Court. That the Court of 


appeal cannot avoid the decision of a pure question of law, of this — 


character, which does not depend on the determination of a ques- 
— tion of fact, and, which, besides, disputes the authority of the Court 
to make an order of a certain description, ‘is clear from the decisions 
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of the Judicial Committee in Meenakshi v. Subvamaniya (1), and 
Connecticut Fire Insurance Co. v. Kavanagh (a). 

In the plaint the plaintiffs asked for the following reliefs : "For. 
a declaration that the plaintiffs did not enter into the said alleged 
contract, and thesame is not bindinz on them, fora declaration that 


"these was no submission to arbitration by the.plaintiffs, and for an 


injunction festraining the defendant firm, its servants and agents fron 
proceeding with the said arbitration before the Bengal Chamber of 
Commerce Tribunal of Arbitration.” It'is plain that this is nota 
suit for & mere declaration of title without consequential relief, 
within the meaning of section 42 of the Specific Relief Act. Con- 
sequently, no question arises as to the scope of that section, as 
explained in the Judgment of Sir Lawrence Jenkias C. J. in the case 
of JDeekhali -Koser v. Kedar Natk (3). The suit is in essence one 
for a perpetual injunction and the prayers for declaration &re merely 
anciliary thereto, Thus the fundamental question for determina- 
tion i& whether the Court was competent to grant the injunction 
sotght for by the plaintiffs. 

_ Now, as was pointed out by Sir Arthur Wilson in the case of 
Tituram Mukerji v. Cohen (4), ‘ The right to an injunction depends, 
in India, upon statute and is governed by the provisions of the 
Spechl Relief Act" We must therefore examine the provisions 
of Chapters IX and X of the Act. Chapter IX is headed ' Of 
Injunctions gefiérally.’ Section 52, the first of the sections com- 


tained in Chapter IX, states that preventive relief is granted 


at the discretion of the Court bp'injunction, temporary Or per- 
petual. Section 53 next defines the injunctions as of two classes. 
The secomd paragraph, which is devoted to perpetual injunc- 
tions, lays down that & perpetual injunction can only be granted 
by the decree made at the hearing and«ipon the merits of the suit. 
The defendant is thereby perpetually enjoined from the assertion of 
a right or from the commission of an acf, which would be contrary 
to the rights of the plaintif This provision consequently defines 


‘the mode in which a perpetual injunction can be granted and its 


restraining effect on the defendant when it has been granted. The 


“next Chapter is headed * Of Perpetual Injunctions’ and opens with 


section 54, which defines when perpetual injunctions can be granted. 
The first paragraph of the section lays down that, subject to the 
other provisions contained in, or referred to by this Chapter, a per- 


(1) (1887) L. R, 14 I. A. 160; I. L. R. 11 Mad, 26, 
(13) (1891) A. C. 473 (480). (3) (1912) I. L. R. 39 Calc. 704." 
(4) (1905) I. L. R. 33 Calc. 203; L. R. gal. A. 188 ; 3 C. L. J. 408, 
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petual injunction may be granted to prevent the breach of an obliga- 
‘tion existing in favour of the applicant, whether expressly or by 
implication. The next two paragraphs deal with two distinct classes 
of cases, namely, first, the case when the obligation arises from con- 
‘tract, and secondly, the case when the defendant invades or threa- 
tens to invade the plaintiff's right to, or enjoyment of, property. In 
the former class of cases, the principle is formulated that the Odurt 
shall be guided by the rules and provisions contained in the second 
Chapter of the statute, In the latter class of cases, it is stated that « 
the Court may grant a perpetual injunction in five specific catagories 
of events. Mr. Bose, for the respondents has not seriously contend- 
ed that the prayer for injunction in the present litigation can be 
brought within the scope of section 54. This is fairly clear from the 
opening and controlling paragraph of the section, which provides 
that in order to entitle & litigant to a perpetual injunction, he must 
establish that the injunction is required to prevent a breach of an 
obligation. The term ‘obligation’ is defined in section 3 to include 
every duty enforceable by law, so that when a legal duty is imposed 
on one person in respect to another, that other is invested with the 
corresponding legal right. The first paragraph of the section thus 
establishes the broad and general rule that given the breach of an 
existing legal right which is vested in the applicant, the breach thereof 
may be restrained by injunction. This is an elementary principle, for 
as Lord Kingsdown said in Zmperia! Gas Light and Coke Co. v. Bread- 
Bent (v), when a plaintiff applies for an injunction to restrain a viola- 
tion of an alleged right, if the existence of the right be disputed, he 
must establish that right before Mb gets the injunction to prevent the 
recurrence of its violation. We accordingly invited the learned 
counsel for the respondents to formulate the ` precise obligation of 
which there had been a breach in the case before us. But he was 
unable to show that there was any legal right in the plaintiffs which 
had been violated or had been threatened with violation by the defen- 
dant. Conssquently, it is plain that no injunction can be claimed 
under section 54. Mr. Bose was thereupon constrained to invoke 
the aid of the second paragraph of section 5; ; he argued in sube- 
tance that the right to an injunction must be determined by 
reference to the provisions of section 53 and that the provisions of 
section 54 should be treated as merely illustrative. We are of 
opinion that there is no foundation for this contention. Sections 54 
and 56 must be read together, as supplementing each other. The 


former defines the circumstances under which perpetual injanctions 
(1) (1859) 7 H. L. C. 600 (611). 
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may be granted; the latter enumerates the cases where an injunc- 
tion must not be granted, It would, in our opinion, be an erroneous 
construction of the statute to hold that the right to an injunction 
should be determined independently of the provisions of sec- 
e tions 54 and $6, by reference to the terms of section 53. As we 
havb* already stated, the injunction in this ease cannot be claimed 
under the, provisions of section 54. We are further of opinion that 
«tho injunction claimed should not be granted in view of the provi 
sion of clause (i) of section 56 which lays down that an injunction 
cannot be granted when equally efficacious relief can certainly be 
obtained by any other usual mode of proceeding (except in case of 
breach of trust). In the case before us, the respondents allege that 
they did not enter into the alleged contract. If that case is well- 
founded, the arbitration proceedings before the Bengel Chamber 
of Commerce, even if they result in an award, can only terminate 
in an award which would be a nullity and could not possibly affect 
the rights of the plaintiffs ; if the arbitrators make an award in 
favour of the defendant, (which itself is doubtful), the plaintiffs 
will have ample opportunity to protect themselves by an appropriate 
proceeding. We are clearly of opinion, on all these grounds, that 
the ihjunction claimed cannot be granted. 

Reference was made on bebalf of the appellant to the decision in 
North London Bailway Coy. v. Great Northern Railway Coy. (1), 
which was follo wed by Ra nkin, J. in Sardarmull v. Agar Chand (a), 
in support of the view that whe n the contract is denied, the Court 
will not grant an interlocutory "injunction to restrain arbitration 

which, according to the applicant, would be nall and 
futile, On behalf of the respondents, reliance was placed on the 
earlier decisions of Sir George Jessel, in the cases of Beddow v. 
Beddow (3) ; Malmsbury Railway Coy. v. Budd (4), and Aslatt 
v. Corporation of Southampton (5), which were all reviewed in the 
case of North Londen Railway Coy. v. Great Northern Rail- 
may Cey. (1). It is not necessary for us to deal with these cases, 
because, as we have already pointed out, the authority of the Court 
to grant an injunction in the present case depends on the true cone 
truction of the provisions of the Specific Relief Act. 

The result is that this appeal must be allowed and the suit dis 
miseed. We direct that the plaintiffs respondents do pay to the 

(1) (1883) 11 Q. B. D. 30.- (a) (1919) 33 C. W. N., 8IL 


(3) (1878) 9 Ch. D. 89. (4) (1876) a Ch; D. 113. — 
(5) (1880) 16 Ch D. 145. 
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defendant appellant the costs of this appeal as also the costs of hear: 
ing for two days in the trial Court. 


* Fletcher, J.—I agree. 
Messrs. Pugh & Co.: Attorneys for the Appellant. 
Messrs. Fox & Mandal: Attorneys for the Respondents. 


&. T. M. es Appeal allowed : Swit dismhted, ^ 
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CRIMINAL REVISION. 


Buore Sir Asutosh Chaudhuri, Knight, Judge, and Mr. Justice 
Nevobeuld. 


JAGANNATH AGARWALLA 
v. : 


THE EMPEROR.* 


Search warrani—Esaminalion of jeliioner— Record—Criminal Procedure 
Coda (Aci V &f 1898), See. 906—'Amn enquiry about to be made- Imperii- 
pation.’ e 
Per Chaudkuri, F.: Although there is no express provision requiring a Magis- 

trate to make a record or keep notes of examinaton of a petitioner for search 

warrant, some record should be kept to enable the appellate Court to form an 
opinion as regards the materials upon which the Magistrate acted, 

A Magistrate is not relieved from his duty by stating that he believed that the 
officer had formed a correct opinion. 

An order under section 96 of the Criminal Procedure Code canhot be made 
to further a police investigation which may or may not result in an enquiry. 

` Per Newbould, F.: Section 96 of the Criminal Procedure Code empowers a 

Magistrate to iuo a search Warrant before any proceedings of any kind are 

initiated and in vlew of an enquiry about to be made. 

The expression “An enquiry about to be made" does not include every in- 
vestigation. 

Application for revision under section 435 of the Criminal Pro- 
cedure Code. 

A search warrant was issued in premises No. 402 Upper Chit- 
pore Road in the dwelling house of the petitioner and books and 
papera were seized, 


* Criminal Revision No. 920, against an order of D. Swinhoe Esq., 
Chief Presidency Magistrate — dated the a1st December, 1919. 


Pooran Mull, 
Mockerjee, F. 


CRIMINAL. 


1910. 
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Sanxary, 16, 30. 
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Mr. Langford James and Badu “Manmatha Nath Mukherjea for 
the Petitioner. 


Hon'ble Mr. T. C. P. Gibbons (The Advocate-General) and Baby 
Monindra Kumar Dose for the Opposite Party. i 
C. Ae V. 
The judgments of the Court were as follows: 

e Çhaudhuri J.—Search warrants were issued on the 21st Decem- 
ber, 1919 tn this and other cases by the Chief Presidency Magistrate 
under seétion 96 Criminal Procedure Code on the application of Mr. 
Armstrong, an officer deputed by the Government of India to investi- 
gate into some alleged fraudulent transactions brought to its notice by 
the Comptroller, Munitions Board, Bengal Circle. We have dealt 
with the warrant which was issued against one Mr. Pratt. We found 
that it was not justified under section 96 of the Criminal Procedure 
Code. The sams ruling would have covered this case had it not been 
for the explanation which the Magistrate has now submitted which 
differs on material points from the explanation then submitted. The 
learned Magistrate now says that he acted upon the petition coupled 
with the statements made by Mr. Armstrong which ha says he had 
every reason to believe and act upon. No reference to any state- 
ment made by Mr. Arstrong was made or even alluded to when he 
submitted his first explanation. All the search warrants were issued 
at th same time and we understand upon thé same materials. The 
matter is one of very recent date and it is strange that the Magistrate 
omitted in the ffHit case to mention that any statement was made by 
Mr. Armstrong when he presented his petition, if such statement 
taken with the allegations in the peattfon was the basis of his order. 

When Mr. Pratt's matter was heard the two lists referred to in 
paragraph «2 of the p&tition were not on the record After the Rule 
was issyed in this case Mr. Armstrong it appears put in a petition 
before the Magistrate on the 13th Jarfuary, 1920, paying for the im- 
corporation of copies of those lista certified by him as correct, if 
the originals could not be found. There i$ no explanation what 
has happened to them. These lists, according to Mr. Armstrong 
gave details of purchases made by Mr Waite of materials for stock 
as also of materials against indents from various firms having deal- 
ings with the Munitions Board after his power of purchase was with- 
drawn: “ that these were very material adjuncts to his application 
for the issue of search warrants as furnishing materials showing the 
necessity of inspection of the books of the firms mentioned in his 
petition." In neither of these two lists the name of the present firm 
occurs. Mr, Armstrong has filed an affidavit before us in which he 
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` gays that when he began inspection of the record of the Munitions 
Board he came across several transactions which he had every rea- 
80h to suspect were fraudulent and dishonest in their character 
and which clearly pointed to the commission of criminal offences 
by several persons independently and acting in concert. ‘That as 
& preliminary to sending up a case for enquiry before the Magistrate 
he found it very necessary to examine and inspect the books of ‘the 
various firms and persons which had dealings with the Munitions 
Board and which were suspected of being concerned in the fraud- 
ulent transactions: that accordingly on the arst December, 1919, he 
applied for search warrants to search and inspect the books of the 
several firms including the firm of Jagannath Agarwalla.” He also 
says “that when he handed his petition for search warrants he also 
handed over the two lists abovementioned and that atthe time he 
handed them over the Chief Presidency Magistrate questioned and 
examined him about the contents of his petition and ister ala speci- 
fically asked him if the various firms and persons set out at the end 
of his petition were fnms and persons who had dealings with the 
Munitions Board, which from his investigation he had reason to 
suspect were dishonest and fraudulent and he answered the same in 
the affirmative.” It is very unfortunate that no record of this exa- 
mination has been kept. No doubt there is no express prowjsien 
requiring the Magistrate to make a record or keep notes of such 
-examination, but it has been repeatedly pointed out, by this Court 
that some record ought to be kept to ena ble us to form an opinion 
as regarda the materials upon which the Magistrate acted. Mr. 
Armstrong says nothing more In his affidavit tban that he told the 
Magistrate that he suspected that the dealings of the firms and 
persons named in his petition were dishonest and fraudulent. It is 
not the Investigating Officey’s suspicion we are concerned with. 
-The Magistrate has to form his own opinion upon the materials 
placed before him. He is not relieved from his duty by stating that 
he believed that the officer had formed a correct opinion. We have 
nothing more than a vague statement from Mr. Armstrong which 
scems to me to be quite inadequate for an order under section 96, | 
The learned Advocate-General was not quite able to make up 
.his mind whether an enquiry was being made or not when the 
warrant was issued, but we understood him finally to say that we 
might take it that no enquiry was being made but he submitted 
that section 96 was applicable, whether an enquiry was about to be 
made or not. The Magistrate however says that an order “was 
necessary for purposes of the enquiry which Mr. ‘Armstrong's investi- 
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gation was likely to lead up to”, but that is not what în my opinion 
the section contemplates. I do not think that an order under 
section 96 can be made to further a police investigation which may 
or may not result in an enquiry. The form of the search warrant 
in the Code refers “to an enquiry now being made or about to 
be made” There are separate provisions in the Code for, investi- 

gation and large powers are given to the police in cognizable cases 
for seizure of documents. The word “ investigation” is defined in 
the Code and is differentiated from an enquiry. Chapter XIV 
Criminal Procedure Code has nothing to do with the proceedings 
we aro now dealing with. 

I think the order for the search warrant in this case was made 
without sufficient consideration of the requirementy of the section 
and upon inadequate materials and ought to be set aside. I hold 
that the materials upon which such an order is made ought to be 
placed on the record. While setting aside the order I need hardly 
add that it will not preclude a further applic ation for pean of 
the books on proper materials. 

. My learned brother has not agreed with my views, but agrees 
frith me in ordering that the Rule be made absolute and that the 
books be returned. Ordered accordingly. 


Newbould, J.— From the explanation submitted by the Chief 
Presidency Magistrate and the affidavit of Mr. Armstrong it appears 


_ that the Chief Presidency Magistrate satisfied himself by enquiries 


from Mr. Armstrong that the issue of this search warrant was neces- 
sary. He did not issue it on the bare statement in Mr. Armstrong’s 
petition that the issue of search wapants against the persons. named 
was necessary. Ho had materials before him on which he considered 
the purpose of an enquiry would be served by a general search or 
inspection. I am unable to hold that in coming to this conclusion 
he did not properly exercise his judicial discretion. 

Section 96 of the Criminal Procedure as explained by the Judi- 
cial Committee of the Privy Council insClarke v, Brajendra Kishore | 


‘Rey Chowdhury (t), empowers a Magistrate to isus a search warrant 


before any proceedings of any kind are initiated and in view of an 
enquiry about to be made. The learned counsel for the petitioner 
contends that no enquiry was about to be made when this search 


‘warrant was issued and draws our attention to a remark in Mr. 


Armstrong’s petition that “ an enquiry is now being made.” Having 

regard to the interpretation given to the words “ enquiry” and 

“investigation” in clauses (4) and (/) of section 4 Criminal Procedure 
(1) (1912) 1. L, Re 39 Cale 9533 16 C. L. J. 231. 


^ 
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Code; i aaa qs Dun ione n? ee 
should have called’. an investigation and not an enquiry. I think a 
distinction must be drawn between “an enquiry about to be made" 
and "an investigation that is being made" and that the former ex- 
pression does not include every investigation. But in the present 
case the allegations in Mr. Armstrong’s petition were so serious thal 
the Magistrate could have no deubt that he would have te hold a 
judicial enquiry. Further it has bean brought to our notice that a 
regular Judicial proceedings has since been instituted. I therefore 
hold that the contention fails that there was an absence of jurisdic- 
tion to issue the search warrant because no enquiry was about to be 
held. The Chief Presidency Magistrate had power to issue the 
search warrant and it has not been shown that the judicial discretion 
was improperly exercised. — 

Though with regret I differ from the view taken by my learned 
brother, I do not refuse to sign the order which he proposes to 
make. The subsequent proceedings in the similar case of Mr. 
Pratt show that it will still be open to the authorities to obtain thes’ 
documents if necessary by an applicaton under section 94 Criminal 
Procedure Code, and the balance of convenience will be served by 
finally disposing of this case now. A difference as to the order to-be 
passed would require a rehearing of the case before a third Judge. : 


I agree in the order of my learned brother but not in the reasons 
given by him for that order. ; 


The Rule is made absolute and the order of the T Court is 


set aside, x , 
: l 
A T. M, t Relu made absolutt, 


" v 
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APPEAL FROM ORIGINAL CIVIL. 


Buors Sir Aiutosh Mookerjes, Knight, Judge, and Sir Ernest. * 
Edgard Fletcher, Knight, Judge. 


KRISHNA KISHORE DE 


à f. 
°- AMAR NATH KHETTRY AND ANOTHER.* 


Sub-moriguge—-Leawe to sue—Letiers Patent, cl. (13)—Morigager's property 
siuate in the mofussil—Moripages’s property situate in the town—One 
suit te realise the sub-morigagee' s dues— Decree ordering sale of merigagor's 
property, Y valid —Sub-merisages, rights «f—Furisdiction, want o/—Ros 
Judicata—Cévi! Procedure Code (Act V ef. 1908), section 11. 

Under clause 13 of the Letters Patent, the High Conrt, in the execcise of Its 
ordinary Original Civil Juridiction, is not competent to grant leave to sub-mort- 
gageo to suo for enforclog right of sale of mofusmsi] properties under the mortgage 


ofthe origina! mortgagor. A decree obtained in such suit by the sub-mortgagee 


after obtaining leave to sue, in so far as it affects properties in the mofussil, is with- 
out jurisdiction ; Harendra Lal v. Haridasi (1) referred to. 

If the decision of the Court is vold for want of jurisdiction over the subject 
matter, it cannot operate se res fadicata ; in order that a judgment may be con- 
clusiye between the parties, the essential pre-requisite is that It should be the 
judgment of a Court of competent jurisdiction within the meaning of section 11 of 
the Code of Civil Procedure. 


Where a Cour has no jurisdiction over the subject matter of the action in which 
an order is made, such order is wholly void, for jurisdiction cannot be conferred 
by consent of parties, and no waiver or acquiescence on their part can make up 
for the lack or defect of jurisdiction: Rajlakvhud v. Katyayani (3) ; Gurdeo v. 
Ckandrikek (3), and Ranjit v. Remudar (4) referred to. 

Where i£ Court judicially considers and adjudicates the question of its jurisdic- 
Hon agd decides that the facts exist which sre necessary to givo Its Jurisdiction 
over the case, the decision is conclusive till itas set aside in an appropriate pro- 
cooding. But where there has been no such adjudication, the decree remains a 
decree without jurisdiction and cannot oporate ag res judicata, i 


A sub-mortgagee is entitled to bring a solt against his mortgagor and to realise 
the dues on his mortgage by salo or foreclosure: Kam Shankar Lal v. Ganesh (5), 
‘and other cases referred to. It Is alco open to a sub-mortgagee, but by no means 
obligatory on him, to frame his suit in such a way as not only to enforce his 


* Appeal from Original Civil No. 30 of 1919, against the decision of Mr. Justice 
Greaves, dated the 4th April, rorg. 

(1) (1914) L. R. 41 I. A. 110; I. L. R. 41 Calc. 973; 19 C. L. J. 484. 

(a) (1910) I. L. R. 38 Calc. 639. 

(3) (1907) I. L. R. 36 Calc. 193; 3 C. L. J. 611. 

(4) (1912) 16 C. L. J. 775; 172 C. W, N. 116. 

(5) (1907) I. L. R. 29 AU, 385. 
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rights undec his own mortgage, but to enforce the origina! mortgage against the 
mortgagor of his mortgagor : Zaki v. Dee Nath (1) referred to. A sub-mortgagoe 
may thus be content to cut off the equity of redemption of his mortgagor, or he 
my at his choice, by a suit properly framed, cut off the equity of redemption not 
merely of his mortgagor but also of the mortgagor of his mortgagor. 
Where a mortgagee transfers his Interest by way of a mortgage, his mortgagee, 
that is, the sub-mortgagee takes it subject to the original mortgagor's Tight to | 
redeem ; consequently, thé sub-mortgages who holds a fragment of the intessut of 
the mortgagee may achieve what the mortgagee might have obtaindd, namely, to 
cut off the equity of redemption of the original mortgagor. i 


w 
When the properties included in the original mortgage are situated in the 


mofuseil and the additional property included in the security granted by the mort- 
gages is situated in the town of Calcutta, the mortgagee, by tho grant of a sab- 
mortgage along with a mortgage of property In the town of Calcutta, is not 
entitled to have the forms altered in relation to. the enforcement of the original 
mortgage. As between the mortgages and the sul-mortgageo, a sult to enforce 
the security should be instituted on the Original Side of the High Court. As the 
sub-mortgages derives his title from his own mortgagor in respect of the mofuseil 


property, he can do neither more nor leas than what his mortgagor could have. 


done towards the original mortgagor. The original mortgagor could be sued by 

his mortgagee in respect of liabilities arising out of the mortgage transaction qnly 

in the mofumil Court. | 
Appeal by the Plainti ff. 


Suit to declare the invalidity of tbe — in a mortgage suit in 
so far as such decree affects land situated beyond the local Émits 
of the Ordinary Original Civil Jurisdiction of the High Court. 

The material facts appear from the judgmertt dismissing the 
plaintiffs suit, of Mr. Justice Greaves, which was as follows: 

Greaves, J.—This is a suity the plaintiff to set aside a mort 
gage decree dated and September 1914 and another decree dated 
the 24th August 1917 in suit No. 1083 of 1912 on the ground that 
the Court had no jurisdiction to pass the decrees that were passed’ 
in that suit. In opening the ĉase counsel for the plaintiff stated 
that he did not desire to proceed against the infant defendants and 
accordingly any order that will be passed in tho suit wil not affect 
the infant defendants. 

On the 30th August 1907 a mortgage was executed by defendants 
Nos. 4, 5 6 and g in favour of defendant No. 3 in respect of an’ 
eleven annas share in two properties situated in the mofussil in the 
district of Howrah known as Santoshpur and Mandalika. The 
mortgage is in the ordinary form of a Bengali mortgage and it states 
that the defendants 4, 5, 6 and 9 had borrowed from the 3rd defend- 

ant a sum of Re, 25,0co on a mortgage of their right in the eleven 


(1)*(1909) to C. L. J. 470. 
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Civi. 


1910, 
Aum 
Krishna 
». 
Amar Nath. 
Greaves, F. 
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annas share of lots Santoshpur and Mandalika. Asis ususlin: 
Bengali mortgages there is no grant or conveyance of the 11 annas 

share in Santoshpur and in Mandalika. On the s3rd September 

1911 the mortgagors redeemed the Mandalika property. On the 13th 

December 1907 the 3rd defendant mortgaged to the rat and and 
defendants his one-third share in two houses in Calcutta and also 
submortgaged to the defendants r and a his interest in the mort- 
gage of thb goth August 1907. It appears from the document that 

Haridas ‘Banerjee, defendant No. 3, assigned to Sunder Dass Khettry 
and Bholanath Khettry (who are defendants Noe. r and 2) or the - 
survivor- of them and their or his heirs, executors, administrators - 
and assigns all the said principal sum of Rs. 25,000 due and owing 
to Haridas Banerjee upon the security of the mortgage of the 3oth 
August 19.7 together with all interest thereon and further interest 
to become due, and the benefit of the covenants, powers and pro- 
Visions therein contained for securing the same, and all the right, 
title, interest, claim and demand of Haridas Bannerjee into and 
upon the premises thereby assigned and every part thereof together 
With full power to demand, sue for, recover and receive the principal 
sum of Rs. 25,000 and interest. On the 25th November 1912 de- 
fendants 1 and 2 commenced a suit No. 1083 of 191a, to enforce 
the mortgage of the 13th December 1907, and they obtained prior 
to the institution of the suit leave under clause 12 of the Charter. 
On the and September 1914 a preliminary decres was passed in that 
suit and no Bödy appeared except the infant defendants who ap- 
peared by their guardian adiitem and submitted their interest to the 


- Court. I should here state that defendant No. ro is à puisne mort- 


gagee by virtue of a mortgage of the 13th February 1915. On the 
soth June» 1916, thd equity of redemption in Santoshpur was pur- 
in the name of Jnanendra Kumar Bose as benamidar for the 
present plaintiff, and on the 25th January 1917 Jnanendra executed 
a declaration that he had purchased the property as benamidar for 
the present plaintiff. On the 24th Ma} 1917 the present plaintiff 
and defendant No. 10 were made parties in suit No. 1083 of 1912, 
and on the 14th August r917 a decree absolute was made in that 
suit Iam told by counsel for the plaintiff, and I accept his state- 
ment, that at that time notice was brought to the Court of the facts 
upon which the present suit is founded but that I'declined to stay 
the passing of the decree absolute on that day and referred the 
plaintiff to a suit, The present suit is therefore brought to set aside 
both the preliminary decree and the decree absolute passed in 
suit No. 1083 of 1918 on the ground that the Court had no jurisdic. 
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tion to deal with the sujt and that there was no jurisdiction in this 
Court to give leave under clause ra of the Charter having a 
to the circumstances of the case. 

The following issues were raised. 

t. Having regard to the prayer (c) to the plaint is the suit main- 
tainable in its present form ? 

s, Is the plaintiff entitled to have the decree of the and — 
ber 1914 and the decree of the a4th August 1917 pasted in suit 
No. 1083 of 1912 and the order of the 24th may 1917 paseed also 
in that suit set aside? and 

3. To what relief, if any, is the plaintiff entitled? A further 
issue was raised, namely, are the Khettry defendants guilty of fraud 
and collusion as alleged in the plaint? And has the plaintiff any 
cause of action against these defendants? But the charges com 
tained in paragraphs r5 and 17 of the plaint of fraud and collusion 
against the Khettry defendants being withdrawn, this issue was not 
persisted in. 

"^ Now, the real question that arises in the suit is whether there 
was jurisdiction in this Court to grant leave under the clause 12 ‘of 
the Charter so that the suit could extend as well as to the Calcutta 
properties which were comprised in the mortgage of the 13th Decem- 
ber 1907 as to the Sontoshpur property in Howrah outside the juris- 
diction of this Court. The main argument raised before me was this, 
that some limit must be placed upon the provisions of the clause 12 
of the Charter, and that although it may be that thé"Court has juris- 
diction, if leave is given, to e1 tertain a suit in respect of property both 


in Calcutta and in the Mu'usmy such a suit cannot be entertained . 


where, as in the present case, the property sub-mortgaged is in the 
mofussil It is said that the original contract between the parties 
who entered into the Bengali mortgage of the goth August, 1907, 
relating as it did only to moftssil properties, contemplated that any 
suit to enforce that mortgage should be brought in the district of 
Howrah, and that it is inequitable on defendants 4, 5, 6 and 9 who 
were the mortgagors in that mortgage that by virtue of the. sub- 
mortgage they should be forced to appear in this Court whereas 
according to their original bargain they could not have besn sued 
here but only in the Howrah Court. And it was faintly argued 
before me that upon the construction of clause 12 of the Charter, 
there is no jurisdiction to give leave where part of the property is 
situate outside the jurisdiction, it being desired to limit clause ra of 
the Charter so far as leave is concerned, to what are described in 
that clause as “all other cases.” So far as this second paint ig 
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concerned, I think it is too late in the day now to raise it and that 
by various decisions of this Court it has been held that the question 
of leave applies as well to a suit for land where part of the property 
is situate within the jurisdiction and part without as to “all other 
cases”-referred to in clause xa. 

So far as the other point is concerned, there appears to be no 


* dimect authority on the point, But it seems to»me that by virtue of 


the mortage of the 13th December 1907 I can only deal with the 


_ question’as being a mortgage of Calcutta properties and also of 


mofussil properties and-that the same principles apply as apply to 
other cases where leave has been obtained where the suit extends to 
land outside Calcutta as well as to land in Calcutta and within the 
jurisdiction of this Court, and I am. not prepared to make the 
limitation which I am asked to make upon the provisions of clause 
ta of the Charter and to say that that must be read subject to a 
proviso that leave shall not be given in a case like the present where 
the property outside the jurisdiction of the Court is comprised in a 
mortgage by way of a sub-mortgage. I think that this really dis 
poses of the main questions that arise in the suit and I do not think 
it is necessary for me to refer in detail to some of the authorities to 
which I was referred. As I have already stated, so far as the main 
point is concerned, there is no express authority and none of the 
authbrities to which I have referred are really helpful with regard to 
that point. 

On behalf GF defendants 1 and s, a further point was raised. It 
is said that inasmuch as the, plaintiff bought pendente lite he is 


- bound by any order that is passed àt the suit whether that order is 


right or wrong and that it is not open to him, as he is a purchaser 
pendente lide; to question the correctness or the validity of any order 
made prior to his purchase. I do not think that I am prepered to 
assent fo that proposition because I tlfink that if the plaintiff were 
right in his present contention then the leave that was given under 
Cause 12 of the Charter was wrong'and the suit was really 
a nullity. 

Two other points were urged but not pressed on behalf of the 
plaintiff. It is said that credit has not been given for a sum of 
Rs. 1,651 referred to in the plaint in taking the mortgage accounts. 
But no evidence was tendered before me upon this point and it was 
open to the parties when the account was taken to have urged this 
contention. They did not chose to urge that contention then nor 
have they chosen to adduce evidence on the point before me ; 
under these circumstances, I cannot now go into that matter, 


— 
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The final point that was raised was with regard to the question’ 
of the guardianship of the two minor defendants in suit No. 1083 of 
1912. It is said that they had a certificated guardian, their mother, 
appointed by the Alipore Court and that under these circumstances 
ghe was the proper person and not an attorney to be their guardian- 


ad-litem in the suit. But a reference to the order of the aoth , 


February, 1914, appointing the guardian ad /i/em and to the petition 
upon which that order was founded shows that it was brought to 


the notice of the Court that the infants had a certificated guardian = 


and that a letter has been written to her asking her whether she was 
prepared to appear in the suit as the guardian ad Ärem of the infant 
defendants and that unless she was prepared to do so an application 
would be made to the Court to appoint as the guardian ad Utes of 
the infants some Officer of the Court. It is in evidence that no 
reply was made to that letter. It seems to me that it is not now 
open to the plaintiff here who has not elected to call any evidence 
on the point to question the correctness of the order of appointment 
of the guardian ad Hie of the aoth Februury 1914. This disposes 
of all the questions that arise in the suit, and in the result, the suit 
fails and must be dismissed with costs on scale No. a. 


Against this decision, the plaintiff appealed. í 
Messrs. M. N. Bose, Pugh and H. D. Bose for the Appellant. 


Messrs. Sarcar and S. C. Chakrabarty for the Respondents. 
C. A V, 


The judgments of the Court were as follows: 


Mooker]ee, J.—This is an appeal by the plaintiff in a suit to 
declare the invalidity of the decree in a mortgage suit in*so far as, 
such decree affects land situated beyond the local limitg of the 
Ordinary Original Civil Jurisdiction of this Court, on the ground that 
leave under Clause 12 could not have been granted and the decré 
was consequently to that extent made without jurisdiction. The 
question raised is of first impression, and the facts material for its. 
determination are not in controversy. 


Qn the goth August, 1907, certain persons who may is called 
the Mookerjees and their trustee, one Bhattacharyya (represented 
by defendants’ Nos. 4-9 in the present litigation), executed a simple 
mortgage in favour of Banerjee (defendant No. 3), to secure the 
repayment of z-loan of Ra. 25,000, which was charged upon a share 
of lots Santoshpore and Mandalika, Patni Mahals in Süb-district 
Howrah within the district of Hughli, On the rath December 


February, 17. 
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1907, Banerjee executed a mortgage in favour of the Khettrys 
(represented by defendants Nos. 1 and a) to secure a' loan of 
Rs. 20,000. The properties conveyed and assured by this mor 
gage included a share of two parcels of land in the town of Calcutta 
as also the interest of Banerjee as mortgagee under the document of 


' ethe 30th August, 1907, On the 23rd September, rgrx, the patni 


tal Mandalika was released and absolutely ‘discharged from the 
mortgage, of the 3oth August, 1907, upon payment of Ra. 10,000 by 
«the original mortgagors and with the concurrence of- all the parties . 
interested. On the 25th November, 191a the Khettrys instituted a 
guit (No. 1c83 of 1912) on the Original Side of this Court to enforce 
their security of the 13th December 1907 against Banerjee, the 
Mooker]ees and Bhattacharyya. It is necessary to observe that the 
suit was brought by the Khettrys, not only against their mortgagor ` 
Banerjee, but also, against the mortgagors of Banerjee under the 
transaction of the 3oth August, 1507. The reason for this was that 
the Khettrys sought, not merely to enforce their security against 
their mortgagor Banerjee and to cut off his equity of redemption 
under the mortgage of the 13th December, 1907, but also to enforce 
the mortgage held by Banerjee against the Mookerjees and Bhatta- 
charyya under the deed of the 30th August, 1907 ; this relief they 
clainted under their derivative title from Banerjee who had granted 
a mortgage of his interest as mortgagee. The suit was thus in 
essence a composite suit wherein two distinct reliefs were claimed by 
the Khettrys, namely, first, to enforce a right of sale of Calcutta 
properties under the mortgage of the 13th December, 1907, and, 
secondly, to enforce a right of sale of mufassil properties under the 
mortgage of the 3oth, August, 1907. The Khettrys accordingly, 
prayed for and obtained leave under clause r2 of the Letters 
Patent eon the assumption that the clause was applicable. The suit 
was decreed «x arts on the and September, I914, and the prei- 
minary decree then passed was made absolute on the a4th August, 
.1917. Meanwhile, the plaintiff De had purchased the right, title 
and interest of the Mookerjees and Bhattacharyya at an execution. 
sale on the aoth June, 1916, and‘on the agth July, 1918, he insti- 
tuted the present suit to impeach the validity of the decree in the 
guit of the Khettrys in so far as it affected land beyond the local 
limits of the Ordinary Original Civil Jurisdiction of this Court. 
Mr. Justice Greaves has held that the Court was competent to grant 
leave under clause 12 and that the decree was consequently made 
with jurisdiction. 
It is now well-settled by decisions in all the Indian High Courts 
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that a sub-mortgagee is entitled to bring a suit against his mortgagor ` 


and to realise the dues on his mortgage by sale or foreclosure: 
Ram Shankar Lal v. Ganesh Prasad (1); Muthu v. Venkata (2) ; 
Narayan v. Ganofi (s) ; Bansi Lal v. Durga Prasad (4). Itis also 
open to a sub-mortgagee, but by no means obligatory on him, to: 


Amar — 


frame his suit in such a way as not only to enforce his rights under , Meeberjer, J. 


his own mortgage, but to enforce the original mortgage agginst the 
mortgagor of his mortgagor: Zaki Hasan v. Deo Nathds). A 


sub-mortgagee may thus be content to cut off the equity of redemp- * 
tion of his mortgagor, or he may at his choice, by a suit properly: 


framed, cut off the equity of redemption not merely of his mortga- 
gor but also of the mortgagor of his mortgagor. This he is able to 
accomplish. by reason of his derivative title. Where a mortgages 
transfers his interest by way of a mortgage, his mortgagee, that is, 
the sub-mortgagee takes it subject to the original mortgagor's right 
to redeem ; consequently, the sub-mortgagee who holds a fragment 
of the interest of the mortgagee may achieve what the mortgagee 
might have obtained, namely, to cut off the equity of redemption of 
the original mortgagor. The form of the decree to be made in 
such a suit, where two-fold relief is claimed by the sub-mortgagee 
against his mortgagor and the mortgagor of that mortgagor is set 
out in Seton on Judgments (1913) p. 2009 (Derivative Mortgages v. 
Mortgagee and Mortgagor) and the Code of Civil Procedure, 
Appendix D, Form 9. No difficulty arises in a suit of this descrip- 
tion when the properties included in the original mortgage as also 
the additional properties, if any, comprised in the mortgage by the 
mortgagee are situated within’ the same jurisdiction. Where, 


however, as here, the properties comprised in the original mortgage — 


are situated in the mufassil and the additional property included in 
the security granted by the mortgagee is situated in the town of 
Calcutta, an important question of some nicety arises. The original 
contract of mortgege plainly contemplates a suit in the mufassil 
Court for its enforcement. Is the mortgages, by the grant ofa 
sub-mortgage along with a mortgage of property in the town of 
Calcutta, entitled to have the forum altered in relation to the 
enforcement of the original mortgage, We are clearly of opinion 
that the answer should be in the negative. As between the mort- 
gagee and the sub-mortgagee, a suit to enforce tho security may 
fittingly be instituted on the Original Side of this Court; this is in 
l (1) (1907) I. L. R. ag All. 485. (f (3) (1896) I. L. R. so Mad. 35, 
(3) (1891) I. L. R. 15 Bom. 693. (4) (19098) g C. E. J. 419. 
(5) (1909) 10 C. Le J. 470. 
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conformity with the (intention of the parties as indicated by the 
inclusion of the Calcutta property in the mortgage. If, however, 
the sub-mortgagee is not content with relief against his mortgagqr 
alone and claims to have a remedy against the mortgagor of his. 
mortgagor, the situation becomes entirely changed. As he can 


: e Claim this relief only by virtue of title derived from his own mort- 


gagor in respect of the mufaseil property, he tan do neither more 
nor les& than what his mortgagor could have done towards the 
* original mortgagor. The original mortgagor, as we have seen, 
could have been sued by his mortgagee in respect of liabilities 
arising out of the mortgage transaction, only in the mufassil Court. 
The mortgagee, by granting a mortgage to a third person, of his. 
interest as mortgagee and by including in that document a property 
in Calcutta cannot be permitted to prejudice the position of his 
mortgagor and to render him liable to be sued in a Court never 
contemplated by the parties at the time of the mortgage contract, 
We are of opinion that this view is consistent with a plain reading 
of clause 12 of the Letters Patent which, so far as it is material for 
our present purpose, provides as follows: 

“ The said High Court of Judicature at Fort William in Bengal 
in the exercise of its Ordinary Original Civil Jurisdiction shall be 
empowered to receive, try and determine suits of every description, 
if, in the case of suits for land or other immovable property, such 
land or property shall be situated, or, in all other cases,.if cause of 
action shall have arisen either wholly, or in case the leave of the 
Court shall bave been first obtained, in part, within the local limits 
of the Ordinary Original Jurisdictifh of the said High Court." 

In the case before us, the Khettrys, as derivative mortgagees from 
Banerjee; could enforce the security of the 3oth August, 1907, 
against the Mookerjees, and Bhattacharyya, just as Banerjee himself 
might have done, in the mufassil Couft. The Khettrys might also, 
as the fnortgagees of Banerjee, have sued him alone on the Original 
Side of this Court and barred his equity of redemption. But the 
Khettrys plainly could not be allowed, by the inclusion of two. 
claims in one suit against two sets of persons in respect of properties 
situated, as regards one set in the- mufassil alone, make the conr 
posite suit against both sets of defendants maintainable on the 
Original Side of this Court. The decisionsin Matigara. Coal Co 
v. Sarugers (1), and Sarat Chandra v. Nakapiet (a), are of no avail. 
to the Khettrys; they merely show that where some of the mortgage- 


(1) (1911) L L. R, 38 Calc. 824. ME ` - 
(2) (1910) I. L, R. 37 Cale. 907 (911), 
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_ ed properties included in the mortgage deed are within ‘and some 


without the local limits of the Ordinary Original Civil Jurisdiction 
ofthe Court, the Court has jarisdiction to grant leave to sae and to 
entertain a suit on the mortgage in respect of all the properties in- 
cluding those situated beyond the local limits. This principle 
might be of assistance to the Khettrys in a suit by them against 
Banerjee alone on the mortgage of the 13th Dacember, 1903, which 
included properties in the town of Calcutta as also mortgagee 
interest in property in the mufassil. But there is no foundation for 
the argument that the suit as framed could properly be treated as 


_one to enforce a cause of action which bad arisen partly within the 


local limits of the Ordinary Original Civil Jurisdiction; the conten- 
tion is fallacious, as the causes of action under the mortgage of the 
30th August, 1907, and 13th December, 1907, were distinct and 
affected different sets of individuals, of whom one set held properties 
situated entirely in the mufassil. We do not think it would be right 
to strain the language of clause r2 of the Letters Patent with a view 


to cover a case of this description. There is thus no escape from 


the conclusion that the Court was not competent to grant leave 
under that clause, and the decree, in so far as it affects properties in 
the mufassil, must be deemed made without jurisdiction (cf. the 
judgment of Lord Moulton in Harendra Lal v. Harisasi (1). í 
As a last resort, it was faintly argued on behalf of the respon- 
dents that the objection as to jurisdiction might and should have 
been raised in the original suit, and as it was not so raised, the rule 
of constructive res judicata should be applied, in other words, that 
the parties should be placed in the same position as if the point had 
been raised, contested and determined in favour of the Khetrys. 
There is obviously no foundation for this contention. It is an ele- 
mentary principle that where a Court has no jurisdiction ovef the 
subject matter of the action in which an order is made, such order 
is wholly void, for Jurisdictionecannot be conferred by consent of 
perties, and no walver or acquiescence on their part can make up 
for the lack or defect of jurisdiction. If any authority were needed 
to support this proposition, reference might be made to the recent 
decisions in Rajlakshmi v. Katyayami (2); Gurdee v. Chandri- 
hak (3) and Ranjit v. Ramudar (4), where the earlier cases will be 
found reviewed. But if the decision of the Court is void for want 


(1) (1914) LOR. 41 I. A. 110 ; I. L, R, 41 Calc. 972 ; 19 C. L J 484. 
(2) (1910) I. L. R, 38 Calc. 639. " 

(3) (1207) I. L. R. 36 Calc. 1935 5 C, L. J. 611. 

(4) (1912) 16 C. L. J. 77; 17 C. W. N. 116. 
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of Jurisdiction over the subject matter, it cannot operate as res judi- 


cafa ; in order that a judgment may bs conclusive between the ' 


parties, the essential pre-requisite is that it should bs th e Judgment 
of a Court of competent jurisdiction within the meaning of section II 
of the Civil Procedure Code. In this case, as already stated, the 
question of jurisdiction was neither raised nor decided; the position 
rhight have been different if the question had'been raised and deci- 
ded, for where a Court judicially considers and adjudicates the ques- 
tion of its-jurisdiction and decides that the facts exist which are 
necessary to give it jurisdiction over the case, the decision is con- 
clusive till it is set aside in an appropriate proceeding. But where 


there has been no such adjudication, the decree remains a decree ` 


without jurisdiction and cannot operate as zes judicata, 


The result is that this appeal is allowed and the preliminary 
decree in suit No. 1083 of 1912 passed oh the and September, 1914, 
the decree absolute made on thé 2;th August, 19:7 and all subse- 
quent orders made on the basis thereof must be set aside. The 
consequence will be that suit No. 1083 of tgia will stand revived 
at the stage when leave under clause 12 was granted. The Khettrys 


as plaintiffs in that suit will be at liberty to amend their plaint if 


they so desire and in such manner as they may beadvised ; if the suit 


is limited as a suit to enforce the mortgage of the 13th December,- 


1907, against Banerjee, it will be tried on the merits. The appellant 
is entitled to Ris costs both here and in the Court below including 
the costs of the order made on the 7th August, 1918. 

Fletcher, J.—I agree. NS "S 


Hi. C. Ghose, Attorney for the Appellant. 
J. &. Dutt : Attorney for the Respondents. 


A. OM. Appeal allowed. 
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Before Sir Asutosh Mookerjst, Knight, Judge, and Sir Ernest 

- Edward Fletcher, Knight, Judge. 

: RADHA KISSEN KHETRY 


t. 
LUKHMI CHAND JHAWAR AND ANOTHER,* 


s 
Suit, maintainability af" — nii lo impeach award made under indian Arbtifation 


Act—Indian Arbitration Act (LX of 1899) Sec. 14—Ground of attack Appeal 
——Fudpment by consent of counselg —Consent given undar inim idation, 
naiure af —Lam, interdretation ef. 


When an award under the Indian Arbitration Act, has been made and filed, a 
party affected thereby can maintain a suit to impeach it on grounds not Included 
within the scope of section 14 of the Indian Arbitration Act. 

Where & ground of attack goos to the root of the matter and arises as it wera 
before the constitution of the domestic forum, a suit is maintainable for the inves- 
tigation and determination of the controversy according to the procedure prescribed 
by law. 

Where the grounds of attack are completely covered by Km I4 of the Indian 
Arbitration Act, an application is the exclusive and not merely an alternative 
remedy, the adjudication by & Court other than a Chartered High Court, will be 
final and not liable to be challenged by way of appeal: Ripley v. Nakapiet (1) 
referred to. . . 

A judgment obtained by consent of counsels acting in Court, in & matter within 
their authority, cannot form the subject of appeal:  Bradish y Gee (2) fgflowed. 

When consent of the Counsels was accorded only when the Judge intimated 
that he would otherwise decline to entertain the motion, it ix pot free and fair but 


constrained and involuntary acquiescence in a mode of trial which the Court has 
decided to adopt. 


A Judge should not interpret ‘statutory law, when it provides for & specific 
procedure, by reference to decisions pronounced under a different system of proce- 
dure. a 

The plaintiff buyer sont to set aside the award of the arbitrators appointed 
under the Indian Arbitration Acteon the ground that there was no valid contract 
between the parties and also imputed fraud to the defendants inasmuch as they 
claimed damages for refusal tosaccept goods which they had never offered and were 
indeed not in a position to deliver. The casa for the defendants sellers was that 
there was & valid contract for the sale of goods, that they delivered the goods 
according to'the contract, and that the plaintiff buyer wrongfully refused to accept 
the goods and then cancelled the contract. They thereupon gave notice of their 
intention to re-sell and actually re-sold the goods three days later. They next 
applied to the Chamber of Commerce for arbitration and notice was served upon 
the buyer; The buyer repudiated the authority of the Arbitratlon Tribunal to 

* Appeal from Original Civil No. gs of 1919, against the decree of Mr. Justice 
Rankin, dated the 19th August, 1919. 

(1) (1912) 6 L. B. R. 88; s Bur. L. T. 15s. - 

(a) (17534) 1 Kenyon 73 (76)-; 1 Amblor 339. - Biba sede. s < 
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deal with the matter, but, under protest, submitted to, them his own version- of the 
affair. The buyer also applied to the tribusal for leave to appear by counsel and 
to tender oral evidence in support of his case. This request, however, was refused, 
and an award was mado against him. The award was forthwith filed in Coart " 
and the buyer instituted the prosent suit : 


Held, that the sult was maintainable. 
* Appeal by the Plaintiffs. i 
Suit to set aside an award, 
The material facts.appear from the judgment, 
The suit was dismissed by the following judgment, of 


Banklh, J.:—By a contract in writing No. 113, dated the and 
August, 1918, the applicant agreed to buy from the respondents 
16 bales of a certain kind of grey Dhoties at Rs. 5-6 per pair. 
These bales were to comprise two sorts distinguished by the num- 
bers 736 and.7o36. The printed contract is headed Forward Con- 
tract but in the writing at the foot of the form are the words “ ship- 
ment May, June, 19:18," The contract contains a submission to 
arbitration which reads, so far as I am concerned with it, as follows :— 
“ Any dispute or claim under this contract is to pe settled by the 
Bengal Chamber of Commerce." 

The goods tendered by the sellers i in fulfilment of contract were 
rej by the buyer on the ground that each bale did not contain 
Dhoties having borders of seven: particular colours. There is no 
dispute about this fact but the sellers say that there is no such sti- 
pulation as to particular colours in the contract of sale. 

Upon this dispute an arbitration wih held under the rules of the: 
Chamber of Commerce and on sth June, 1919, an award was 
‘made against the buyers for Rs. ioo 1o with certain interest 
and costs. 

The buyer now seeks the validity of the award. 

The facts upon which the buyer founds are these. He says that: 
these particular goods are a Dew and not an established line of mer- 
chandise in Calcutta and that at the time of the contract they had 
already arrived. That the contract was made by a broker Idan 
Chandak employed by the sellers to dispose of these goodsand fur- 
nished by them with a shipment sample which is an exhibit in these 
proceedings. That sample contained a specimen of No. 736 and 
No. 7036 each with a coloured border. It also contains seven small 
cuttings each with a coloured border which cuttings can only be 
intended to show the colours of the borders. Included among the 
seven are the same borders as are on the two specimens above 


— 
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mentioned. In the margin opposite, to each cutting and under . the 
heading “assortment” are figures which denote the number of 
pairs having each border. The figures for the seven are 56, 28, 28, 
28, 28, 28, 29 which total 225 and there is a note which states thatin 
each bale there are to be «25 pairs of No. 736 and aa50f No. 7036. 
On the back ofthe cover is a label which contains the figures 126-136. 


‘Lhe buyers cgse'is that he bought on or with reference toethis" 


shipment sample and intended to obtain the assortment of borders 
therein so carefully shown. He files an affidavit of the broker stat-_ 
ing that the sample was given to him to explain to intending buyers 
the assortment of borders as well as the kind of material and that at 


the time of the sale he told this buyer that: the goods would contain, 


the. seven different borders illustrated in the sample. 

The seller’s case on the merits is that the shipment sample refers 
in its entirety to the eleven particular bales whose numbers 126-136 
are on the back; that the contract was for 16 bales not 11 ; that the 
sale was not of individual bales by separate samples appropriate to 
that special lot; that this sample was provided to show the material, 
and that nobody in the piece goods business could believe fot a 
moment that the buyer did not understand perfectly well that he 
was not contracting for these particular bales and could not expect 
to get exactly that assortment of borders. The sellers point to the 


.contract which is in writing and they say that it is not a sale by 


MES at all. 
: How much substance there is in the discrepancy between the 


borders on the goods tendered and the borders illustrated in the 
sample, I do not know. The Buyers chief grievance seems to be 
that a red border illustrated in the sample is not present, at all 
events in due proportion. Inlaw the’ discrepancy is sufficient in 


ary case if the buyer be otherwise in the right. 


This being the general n&ture of the dispute the sellers called an 
arbitration in March. 1919, It is important to see what was the 
defence taken by the buyer in his case, dated 23rd. May, 1919, before 
the arbitrators. The document which is exhibited to his affidavit is 
divided into two parts : objections to the jurisdiction and defence 
on the merits. The objections to jurisdiction are five in number 
and all five are pointless and bad. The only observations which 
need be made about them are two first, that they nowhere contain 
or even adumbrate a suggestion that there was no contract between 
the parties; secondly, that they do contain an allegation that the 
resale on the basis of which the seller's claim for damages is com- 
puted was fraudulent, This latter charge is made without any 
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particulars but I now undérstang it fo mean that the sellers did not 
have the goods and that the resale was only a pretence. The defence 
as to merits isthat already explained ; it ‘contains a statement of, 
an express verbal promise by the broker that the borders in each bale 
would be those shown by the sample, or of an admission verbally 


made to this effect by the broker in the presence of both parties. 


Oh the a8th May, the buyer’s solicitor by lefter to the Tribunal 
Bays this;—'' My client is desirous of being represented by Counsel 


«before the Tribunal when it is sitting to decide on the said questions 


which are highly technical and J have no doubt that your Court will 


avail itself of legal assistance. If you inform me of the date fixed ` 


by the Tribunal for hearing, I will appear with Counsel and client 
and his evidence.” The reply of the same date is this :—''With 
reference to your letter of the 28th May, I am directed by the Court 
which has been constituted to adjudicate on this dispute to say that 
they do not require the attendance of either of the parties with or 


Without Counsel or legal adviser. The arbitration will be held at 


3 p.m. tomorrow, Thursday, the sgth May.” 

"On the sth June the arbitrators found against the buyer who 
now seeks to set aside the award, on grounds which in my mind 
reduce themselves to two. 

The fimt line of attack is one discovered since the arbitration 
and produced for the benefit of this Court. Itis based not indeed. 
upon an allegation that the parties were not ad idem but upon an 
allegation that the contract was as the buyer says, and that the 
broker made the express verbal representation. as to the borders; 
but that if this be wrong, contrafP to the buyer's view, then the 
parties were not ad idem ; then there was no submission and then 
the award falls with the contract. 


Now if the buyer desired to — the contract on the 


grounds of fraud, misrepresentation dr mistake, he could have 
brought his suit and had the arbitration restrained on the rule in 
Kitts v. Meore(t). Ifhe did not desire to adopt this course he 
could prior to the arbitration have claimed that the contract was 

voidable on those grounds and have elected to avoid it. This 
would have been a dispute which went to the existence or validity 
of the submission itself and on such a dispute the arbitrators could 
not at all events finally adjudicate so as to biad him at 
all. Now so far as I know at no time prior to the award did the 
buyer ever even elect to avoid the contract on these grounds or any 
others, He has gone before the arbitrators taking all sorts of 


(1) (1895) 1 Q. B. 353. 


ba a 


Vi 


Vor XXXI.) HIGH COURT. 


objections but these are on the footing that there was a contract and 
on the footing that the submission therein contained was valid. 
Their jurisdiction depended upon what the dispute was and it 

cannot be ousted now by the — seeking to ane something 
seli 

Having no dispute before them as to the existence of the One 
tract or as to the validity as distinct from the scope of the submis- 
sion, the arbitrators rightly rejected the invalid and unsubstantial 
pleas to their jurisdiction. If they have properly dealt with the 
merits, the award cannot in my judgm»nt be impeached at all 
Still less will such a case be entertained as a pis aller when the 
facts to which the buyer swears are that both parties were agreed 
about what they meant, that the sellers are falsely alleging that both 
parties meant something different bat perhaps both parties may be 
wrong. Such a case in my judgment calls for and admits of no 
investigation whatsoever save a comparison of the buyer's case 
before the arbitrators with the contentions which he raises now. 
His statements may be true or false about the merits; they matter 
nothing for this purpose. 

The second line of attack is that the award should be set aside 
under section 14 of the Indian Arbitration Act. On this there are 
two matters for consideration. First, the allegation that the resale 
on the scth February r9rc was fraudulent or only colorable on the 
sellers part and that the award has therefore been improperly 
procured. Secondly, the fact that the arbitrators did not allow 
oral evidence and did not permit the buyer to attend by attorney 
and counsel. 

The alleged fraudulent resale is mentioned in the buyer's case 
before the arbitrators as an objection to their jurisdiction. What 
the buyer states as to the facts in his affidavit on this mdtion is 
wild hearsay from unnamed sources and is not evidence at all. 
The one element of fact iw that the goods were with the Hongkong 
" and Shanghai Bank and this circumstance which is not in the least 
degree suspicious ig fully explained by the sellers. It is manifest 


that the buyer has not now and never has had a tittle of evidence to . 


support his charge. On the measure of damages it does not matter 
whether the sellers resold the dhoties, wore them, or lost them; 
unless the alleged figure of resale was below what the goods should 
have fetched at the date of the breach, the arbitrators who are 
experts on such questions would be quite entitled to award the full 
amount of the seller's claims. This allegation of fraud was intro- 
duced, as the buyer's case shows, for another object altogether 


t 


às 


CIL 


rao, 
Radha K Kissen 


bukhmi Chand. 


Rankin; F. 


THE CALCUTTA LAW -JOURNAL [Vor. XXXI. 


namely, under an erroneous notion that the mere allegation of fraud 
would oust the arbitrators jurisdiction and defeat the arbitration 
clause. If I am now asked to retry the issue on the questioh 
whether the award has been improperly procured I bold that there 
is no evidence worthy of attention to sustain the charge. 

eet his second use of the allegation failing, learned counsel for the 


_ buyers explained to mea third. He said that be was not so much 


relying dpon having proved in this way that the award was procured 
by fraud as contending that this part of the buyer's case made it 
particularly easy to regard as misconduct the arbitrator's refusal to 
hear oral evidence. Whether this is a more reasonable proposition, 
I shall consider later. | 

I pass to the complaint which arises out of the lettera of the a8th 
May exchanged between buyer's solicitors and the Tribunal. 

In the first place the buyer's complaint that he was not allowed 
to appear by counselor attorney may be dismissed. The matter 
is clearly covered by R. XIV of the Chamber of Commerce Rules. 
which are really part of the arbitration clause in the contract. 
Assuming that this rule does not deprive the buyer of the right to 
the proper exercise of & discretion by the arbitrators, and that this 
may be called in question under section 14 of the Arbitration Act, 
I shuld require very plain and solid reasons before finding mis- 
conduct upon such a matter. These arbitrations exist largely to 
obviate protracted and expensive litigation and if this be one of the 
sacred rights of man, this buyer has contracted outofit. `, 

The refusal after demand madegto hear oral evidence at all, is a 


‘more difficult and important matter and the buyers written case must 


be looxed·at carefully and asa whole. - 

The arbitrator's first duty was to examine this. It is not, and -is 
not required to be, a formal pleading: and in it the buyer could and 
did indicate both the facts relied upon and the nature of his evi- 
dence. It canrot be that arbitrators ard guilty of misconduct in not 
entertaining any case which is not fairly and clearly raised. I have 
therefore to put aside altogether any question of there having been 
no contract, or of the contract having been voidable and having 
been avoided ‘by elettion of the buyer. This being so, the funda- 
mental thing for the arbitrators was the fact that this contract was 
in writing. Apart altogether from the 13th clause the ordinary rule 
that it could not be varied or added to by oral evidence was the 
most plain stepping stone to a decision. The writing says nothing 
about a sample. It isa sale by description. ‘‘ Upon a sale of goods 
described-in & written contract evidence that a sample was exhibited 
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at the time of the sale is not admissible for the purpose of showing 
either that the teller was entitled to deliver goods according to the 
sample but not answering to the description or that the buyer was 
entitled to refuse goods answering to the description because ‘not 
corresponding to the sample.” Leake on Contracts, 6th edition 


p. isc, Evidence Act, section 92: Zye v. Fynmore (1); Myer v. , 


Everth (2) ; Syers v. Jonas (3), and Hasnor v. Groves (4). +. +» 
e 


Now on the buyer's case this simple consideration wag in my 
judgment sufficient to decide the only issue raised. If the statements 
of the broker are to be treated as a verbal warranty they could only 
be put in evidence on the footing that they did not add to or vary 
the contract but were a purely collateral matter. The arbitrator's 
duty in face of the buyer's case was simply to hold first, that it 
was not a collateral matter and secondly that ifit was it had 
nothing to do with them. "Their duty was to decide disputes under 
the contract and only these. If again the statements of the broker 
are fendered under the contract as evidence to enable the arbitra- 
tors to apply the contract to its proper subject matter "grey 
Jacconet dhooties No. 736 (16 x 14) and 7036 (17 x 1%) 4g x alo 
yds. 7/16 col,” the arbitrators were quite right to ignore such evidence. 
No one even now contends that the numbers 736 ‘or 7036 import 
& particular assortment of borders or that such an assortment is 


conveyed by the words “ 7/16 coL" or that the 16 bales contracted 
for were the specific bales 126-136 which are eleven only. un 


No doubt it is still possible for the buyer if allowed to invent 
a Dew case to tuggest a custom in the piece goods trade by which 
all sales are sales by sample even when reduced into writing 60 as 
not to express this term. Such a case wee not raised before the 
arbitrators and if it had been I think thet it is just the sort of point 
which these arbitrators could,validly decide by their own kndWledge. 

The truth is that the buyer's case was put forward as a case -of 
sale by sample and the arbitrators were bound in law to rule Mem 
him on this point. 

The whole of the six Taragraphs which form the- Bayete: case 


.upon the meritt—they form the buyer's whole case apart from his 


futile pleas to jurisdiction—are governed and introduced by words 


"which show tbis plainly (without Waiving...ccssessecssevnee TERBODS 


given below). There is not anywhere in the whole case—not in 
the sth plea to jurisdiction, . for example—a trace. of a suggestion 


(1) (813) 3-Camp. 462. : (a) (1814) 4 Camp. 33. 
_ (3) (1848) a Exch. 111. (4) (1855) 34 L. J.C. P. 56-: 
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‘that sellors’ were not able and ready to deliver, apart from the ques- 


tion about assortment of borders. 

The-evidence proffered is described in paragraph 3 “as evidence 
of himself and the said Babu Idan to prove that the sale was by the 
said sample and that it was specifically agreed that goods of 7 diffe- 


a rent borders in & bale according to the and sample would be 


supplied." 

‘So fay as regards the alleged fraud as to the — it is clear 
from the buyer's case that he was not proposing to prove the fraud 
before the arbitrators at all. He says that it can only be proved, 
before the High Court. He says that he “has recently come to 
know” giving no indication of the source. The charge of fraud is 
itself so bald and empty that any tribunal would be well entitled 
to ignore it: Wallingford v. Mutual Society (1). 

Tt is put forward as an allegation which merely as an — 
ought to oust the arbitrators from the case and beyond the function 
it has and professes.to have no other point, sense or purpose. 

In these circumstances 1 have to enquire whether the .arbitratorg 
have exceeded their rights under rule XIII of the Chamber of Com- 
merce Rules. I think they have not The intention is first that the 
parties’ contentions shall be put in writing ; that thereupon the arbi- 
trators shall have jurisdiction to decide whether a formal hearing is 
necessary. If orat evidence beyond the mere proof of documents 
of which the factum is not disputed is on the face of the written 
cases relevant and admissible, I think that upon these rules a 
refusal to hear such evidence would be very difficult to support, ex 
cept perhaps upon such questions af' market values as to which the 
arbitrators may themselves be entitled to act on their own expert 


, knowledge*or (tin der. Tule XVII) that of others I think however 


this cage fails to satisfy the condition which I have stated. The 
letter of 28th May to the Tribunal mult be read with reference to 
the buyers case and is an offer of irrelevant and inadmissible evi- 
dence only, coupled with argument of ‘counsel. "Phe reply is in 
terms of rule XLV and the arbitrators conduct is ‘in my judgment 
within rule XIII as to procedure. I think they were entitled-to 
proceed without a formal hearing and that an award in favour of 
the sellers was the only possible decision. If the allegation of fraud 


as to the resale had been seriously stated and not sns palpate and . 
_if-it had been mooted upon the question of the amount of damage 


I should at last -have remitted the award to the arbitrators to make 


sure that they had not assessed the damages on the strength of the 


(1) (1880) 5 A. C: 685 (697) 


h^ 
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alleged resale, as distinct from merely limiting the figure by the 
amount admitted to bave been received upon resale. It would be 
utterly wrong however to do so in the absence of these conditions 
and I see no reason to think that this assessment of damage was 


not right 


If it was desired to have it set. asidi either as a nullity by reason . 


of its not being withih the scope of a valid submission Ed ufider 
section r4 of the Indian Arbitration Act, the proper courge under 
the rules was to apply by petition to have it taken. off the file 
or to have it set aside. Instead the buyer commenced a suit on 16th 
June and brought on a motion. for an interlocutory injunction. I 
will not here repeat what in previous cases I have said about. this 
particular abuse. Ie is defended sometimes when the submission is 
attacked, on the ground that the application is not within section 
I4 or any other section of the Act. This is ro valid reason. The 
award here was filed under the Act before action brought, and 
became enforceable in execution under the Act as though it were a 
decree. If it is to be taken off the file as a nullity, the application 
should be madé under the Act which bas been abused, In Eng- 
land awards, save by leave obtained on summons, are not enforce- 
able except by an action. It is not usual or necessary therefore to 
apply to set aside an award on the ground of want of jurisdietion 
in the arbitrators. The old English cases however show that this 
was done where a step could be taken to enforce the award and the 
interference of the Court was necessary: Russel, oth Edn. p. 369: 
Turnbull v. Brown (1); Werral v. Deane (s). This under the 
Indian’ Arbitration Act is always the position and all applications to 
set aside an award which bas been filed should. be made by — 
whatever be the ground. 

“At the hearing of the motion I declined to. entertain — 
ob the basis that it be treated both as the trial of the action and as 


„à petition under the Indisn Arbitration Act, To this counsel on 
both sides consented. -I pointed out that-if any oral evidetiéc . 


became necesrary in these cases it is open to the Court on petition 
and either by first directing an issue or otherwise to take stitch oral 
evidence. Also that it is not by any- means intended that such 
matters should be disposed of without full. consideration- "What - is 
intended is that they should be disposed of finally with’ promptness ; 
without unnecessary vexation, delay or expense ; and in a proceed- 
ing in which the power to remit an wadah a — be pro 
perly exercised,  - l - 
) (1816) 5 B. and C. 384. (2) (1833) a Dowl. 261. 
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I see no reason in this case to exercise the power of taking oral 
evidence and I dismisa the motion and the action with costs. 

Against this decision, the plaintiff appealed. 

Messrs, B. Chakravarty and A. K, Ghose for the Appellant. 

Messrs. S. M. Bose and Langford James for the Respondent. 

"The judgments of the Court were aa follows: 
eMookerjee, J.—This is an appeal by the plaintiff in a suit for 

declaration that 2 contract for sale of piece goode, alleged to have 
been made between him and the defendants on the 2nd August, 
1918, was invalid, and that an award made by the arbitration 
tribunal of the Bengal Chamber of Commerce in their favour on the 
eth June, 1919 for damages for breach of the said contract was 
equally void and inoperative. The plaintiff also prayed for a 
perpetual injunction to restrain the defendants from enforcing the 
award. The suit was instituted on the 16th June, 1919. On, the 
acth June, the plaintiff applied for an interlocutory injunction 
during the pendency of the suit and an ad interim injunction during 
the pendency of the Rule on the application. A Rule was issued 
and an ad interim injunction was granted on terms as to security. 
The Rule for interlocutory injunction was heard on the ssth July, 
1919. Mr. Justice Rankin, as appears from his judgment, declined 
to entertain the hearing of the motion “except on the basis that it 


"be treated both as the trial of the action and as a petition under the 


Indian Arbitration Act.” He further thought that counsel on both 
aides consented'to this, and thereafter heard the matter on the 
affidavits, as he saw no reason to exercise the power of taking oral 
evidence. On the 19th August, judgment which had been reserved 
was delivered, whereby the motion and the action were dismissed 
with costa The plaintiff has now appealed against this Judgment. 
We have not been invited to consider the propriety of the order in 
so far as it dismissed the application for interlocutory injunction 
during the pendency of the suit The plaintiff has, it was stated, 
brought into Court the money due on’ the award and no longer 
— an ad interim order. The substantial question argued in 

the appeal is, whether the suit has been properly tried without oral 
evidence, as if the plaint were a petition under the HRS Arbitra- 
tion Act. . : 

We bare at the outset to consider whether the procedure adopt- 
.ed in the Court below was followed with the consent of counsel on 


_ both sides, for, as Lord Hard wicke held in Bradish v. Ges (1), it is 


well-settled that a judgment obtained by consent of dc — 
_ (1) 1754) 1 Kenyon 73 (76). f 


` 


q 
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ini Court, in a matter within their authority, cannot form.the subject emm. 
of an appeal. To determine this question, we shall refer to the 1930. 
Mibute Book where we find the following entry : Hio n 
“Friday, the asth July, torg. v. 
Lukhmf Chand. 
Before the Hon’ble Mr. Justice Rankin. — 
.Radba Kissen Khettry «e t — 7 
U. e 
Lukhmi Chand Jhawar. . 
Mr, James for the Defendant. ‘ - 


Mr. A. K. Ghose for plaintiff appears with Mr. Chukerdu ity. 
Mr. James—I consent that this motion should be treated as 
petition under the Arbitration Act. 
Mr. Ghose—I have no objection, but to prove fraud Your Lord- 
ship will have to hear oral evidence. 
Mr. James—Let Mr. Chukerbutty open the motion. 
Mr. Chukerbutty opens. 
Mr. James reads his affidavits. 
Mr. Chukerbutty replies. 
Midday Adjournment. ? 
_ Mr. Chukerbutty addresses the Court and refers to cases 23 
C W.N, 811, 22 C. W. N. 536, 13 C. W. N. 63. - 
Mr. James addresses tho Court on the Rules of Bengal Chagiber 
of Commerce. 
The Court-—I reserve judgment." 
. The only matter for consideration before the Court on the ssth 
July, 1919 was, as already stated, the application by the plaintiff 
for an interlocutory injunction. Mr. Langford James, who appear- 
ed on bebalf of the defendants, gave his congent that the motion 
should be treated as petition under the Arbitration Act. Mr. 
Ghose, who sppeared for the plaintiff, did not give his unqualified 
consent, for while he stated that he had no objection, he expressly 
added that to prove fraud the Court would have to hear oral evi- 
dence. The case was then opened, the affidavits were read and 
reference was made to the decisions in Aurdwary v. Akmed Musa- 
fi (1); Gajanand v. Shaik Tul (2) and Sardar Mull v. Agar- 
chand (3). After the addresses of the counsels, judgment was 
reserved. Judgment was delivered, twenty-five days later, on the 
roth August. The entries in the Minute Book do not support the 
statement in the judgment that counsel on both sides had consented 
that the hearing of the motion should be treated both as the trial of 
the action and asa — under the Indian Arbitration Act. We 


(1) (1908) 13 C. W. N 
1 13 » fium) a3 C. W.N. 2 (1917) 22 C. W. e 535: 


CivIL., 


1920. 
n 
Radha Kissen 


T. 
Lukhmi Chand. 


Mookerjee, S. 
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cannot, in these circumstances, hold that the procedure followed wai.’ a 


adopted by consent of counsel on both sides. 


But it is material to add that even if the Minute Book had shown 
the factum of consent, it could not be treated as consent freely ^ ` 


given by counsel in the exercise of his discretion as. an advocate 
invested with a general control over the conduct of the case of ihis 
client. The learned Judge states in his judgment that the consent 
(which he thought was given) was accorded only when he intimated 
that he would otherwise decline to entertain the motion. If 
counsel had consented, after the expression of such determination 
by the Court, the consent could not be deemed free and fair, and 
might well be regarded a3 constrained and involuntary acquiescence 
in a ‘mode of trial which the Court had decided to adopt. The 
respondents have argued that, even in such circumstances, the 
counsel should not yield, but let the Judge dismiss the case and 
then appeal with a view to obtain a reversal of his order. It may 
be conceded that this is a possible courte for counsel to adopt. 
But it is important to observe that whichever course were followed, 
the ultimate result would make no difference to the respondents. 
Assuming that counsel had as a matter of fact, consented, if we 
were to set aside the order on the ground that there had been no 
free «consent, the suit would stand restored. If, on the other hand, 
the suit were dismissed because counsel did not agree to adopt the 
course indicated by the Court, the reversal of the order of dismissal 
by the Court of appeal would also result in the revival of the suit. 
But, we need not elaborate this ,asoect of the matter further, 
because, as the Minute Book shows that counsel on behalf of the 
plaintiff did not coment to the course adopted by the learned 


Judge, his decree must be set aside, provided it is established that, 


the plaintiff was entitled to have the action tried, not merely upon 
affidavits but also upon oral evidence. This question must conse- 
quently be now investigated. . 

The plaintiff buyer seeks to set aside the award of the arbitrators 
ón the ground that there wa3 no valid contract between the parties 
and also imputes fraud to the defendants inasmuch as they have 
claimed damages for refusal to accept goods which they never offered 
and were indeed notin a position to deliver. The case for the 
defendants sellers is that there was a valid contract made on the 
and August, 1918, for the sale of 16 bales of grey dhotis, that they 
delivered the goods according to the contract on the 24th Septem- 
ber, that the plaintiff buyer wrongfully refused to accept the goods 
and then cancelled the contract on the ryth October, They there- 
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— gave notiec on the 22nd February of their intention to resale 
“and actually rescid the goods three days later. They next applied. 


tothe Chamber of Commerce on the 7th March for arbitration and 


"notice was served upon the buyer on the rxth March. The. buyer, 


on the :3rd May, repudiated the authority of the Arbitration Tribu- 
nal to deal with the matter, but, under protest, submitted to them 
his own version of the affair. The buyer also applied to thé tribunal 
for leave to appear by counsel and to tender oral evidence in sup- 
port of his case, This request, however, was refused, and an award 
was made against him on the sth June. The award was forthwith 
filed in Court and the buyer instituted the present suit on the 16th 
June. As regards the alleged contract, the buyer and the sellers 
are disagreed upon a fundamental point. The case for the buyer 
i» that the sale was with reference to the shipment sample and was 
intended to- include the assortment of borders therein carefully 
shown. The case for the sellers is that the sample was provided 
only to show the material, and the buyer could not expect to get 


exactly that assortment of borders. In these circumstances, the —. 


plaintiff urges that the parties were not ed idem, and there was no 
valid contract between them in factand in law. The plaintiff further 
urges that the defendants were not ready to deliver goods according 
to san ple and that the claim for assessment of damages on the basis 
of a pretended resale was fraudulent It cannot be seriously main- 
tained for a moment that a suit is not maintainable «for the doter- 
mination of. this controversy between the parties. Section 9 of the 
Code of Civil Procedure provides,that the Courts shall have jurisdic- 
tion to try all suits of a civil nature, excepting suits of which their 
cognizance is either expressly or impliedly berred, This is ur 
questionably a suit of a civil nature, and we bave not been able to 
discover how-its cognizance is harred expressly or impliedly. 

is no provision in the Indian Arbitration Act which bars this suit, 
Section 14 empowers the Gourt to set aside an award where an 
arbitrator or umpire has misconducted himself or-an arbitration 


-award has been improperly procured. Assume for a moment that 


this anthority of the Court may be invoked by way of an application; 


still the question may arise, whether such remedy is exclusive, or, 


whether the party affected may not, at his choice. have recourse to 
& suit as the more preferable course, We need not decide that ques 
tion, because, in the case before us, the grievánce alleged is deeper 
and broader than what is contemplated by section 14. But it may 
be observed parenthetically that if the view is taken that where the 
grounds of attack are completely covered by section 14, an applica- 


e 
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tion is the exclusive and not merely an alternative remedy, the ad- 


judication by a Court other than a Chartered High Court, will be - 


final and not liable to be challenged by way of appeal, as the Indian 
Arbitration Act contains no ‘provision for an appeal: Ripley Y. 
Nahapict (1).- But we need not examine that aspect of the matter 
further, for here the buyer disputes the very existence of the con 
treet and adds: that the claim of the sellers to recover damages is 
tainted by fraud. This is plainly a matter for investigation in a suit. 
The learned Judge bas taken the contrary view for reasons set out 
in the following passage of his judgment: ~ 

“ This award is filed in Court on the r3th June, rgrg. If it was 
desired to. have it set aside either as a nullity by reason of its not 
being within the scope of a valid submission or under section 14 of 
the Indian Arbitration Act, the proper course under the rules was 
to apply by petition to have it.taken off the file or to have it set 
aside. Instead, the buyer commenced a suit on 16th June and 
brought on & motion for an interlocutory injunction. I will not here 
repeat what in previous cases I have said about this particular abuse. 
Tt is defended sometimes when the submission is attacked, on the 


‘ground that the application is not within section 14 or any other 


section of the Act. This is no valid reason. The award here was 
filed under the Act before action brought, and became enforceable - 
in &xecution under the Act as though it were a decree. If it is to be 
taken off the file as a nullity, the application should be made under 
the Act which*has been abused. In England, awards, save by leave 
obtained on summons, are not enforceable except by an action. It 
is not usual or necessary, therefere, to apply to set aside an award 
on the ground of want of Jurisdiction in the arbitrators. The old 
English Cases, however, show that this was done where a step could 
be tazen to enforce the award and the interference of the Court was 
hecessary ; Russel oth Ed. p. 369. Tnbull v. Brown (a); Worrral 
v. Deans (3). This, under the Indian Arbitration Act, is always 
the position and all applications to set aside an award which has 
been filed should be made by petition, whatever be the ground" 

We are not prepared to adopt this as a correct exposition of the - 
law and to hold that an award which has been filed can be set aside 
only by application, whatever the ground on which it is impeached. 
Indeed, the learned counsel for the respondsnts has made no attempt 
to support the proposition. "There is no trace in the Indian Arbi- 
tration: Act of any provision indicating that the Legislature intended 

(1) (1912) 6 L. B. R, 88; 5 Bur. L. T. 155. 


(2) (1826) 5 B. & C. 3843 29 R. R. 375. (3) (1833) a Dowl. 261. 
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. to prescribe such a restrictive rule and to take away the right of suit. 


The learned Judge refers to his observations id previous cases ; our 


' aMention has been drawn to only one such, namely, Sardar Moll Y. 


v. Agarckand (1) There, the question primarily under consi- 
deration related to the grant of interlocutory injunctions to restrain 


| Lakhmi Chand. 


arbitration proceedings commenced on the basis of a contract which * Merkerjes 5» 


was either denied or impeached on equitable grounds. TH earlier 
decisions reviewed in that Judgment do not justify the inferefice that 


' ^ when an award has been made and filed and has -consequently be- 


come enforceablé as a decree of Court, a party affected thereby 
cannot maintain a suit to impeach it on grounds not included within 
thé scope of section 14 of the Indian Arbitration Act, for example, 


. such grounds as that the contract was never made or is not enforce- _ 
able by reason of fraud, mistake or surprise. Nor do the cases of. 


Turnbull v. Brown (3), and' Worrall v. Denas (3), lead to that con- 
clusion. Besides, we should not interpret our statutory law, when 


it provides for a specific procedure, by reference to decisions pro- 


nounced under a different system of procedure. Weneednot decide 


_ whether a suit does or does not lie to set aside an award on grounds 


covered by section 14, which contemplates two classes of cases namely, 

frst where there has been legal misconduct on the part of the arbi- 
trator or umpire, and, secondly, where there has been impropriety on 

the part of the litigant jn the procuring ofthe award, both relating 
plainly to events between the commencement and ter ination of the 
arbitration proceedings. But where the ground of attack goes to the 
root of the matter and arises ss it.jrere before the constitution of the 
domestic forum, a suit is maintainable for the investigation and deter- 

mination of the controversy according to the procedure psestribed 

by law. The case before us clearly falls within this categoty. 
The result is that this appeal is allowed and the suit remanded 


for trial The appellant, will have the costs in this Court ; all thé. 


costs in the Court below menfloned in the decree and : order of the 
roth August, aca gei ii 
Mr. E. P. nu po TET 
Babu M. N. Sen: Attorney for the Respondents. 


ARM | | Appeal allowed, 
(x) (1919) ag COWEN. Bir (a) (1826) 5 B & C. 3843 29 R. Re 313 
(3) (1833) 2 Dowling 261. . 
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PRIV Y COUNCIL? 


PRESENT: Viscount Haldane, Lord Buokmaster, and Lord Dunedin. 
; RANI HEMANTA KUMARI DEBI 


4 


v. 
eTHE MIDNAPUR ZEMINDARI COMPANY, LIMITED. 


[QN APPEAL FROM THE Hicu COURT OF JUDICATURE AT 
Fort WILLIAM IN BENGAL. | 


Decucnent—“ Agreement for a lease;—Registration Act (XVI of 1908), Secs. 

13 (1) and (2), 49—Admissibility of document incorporated in decree which 

_ wculd be otherwise inadmissible unless registered —Comprómise of suit, pre- 
per procedure in—Code of Cieil Procedure (Act XIV of 1884), section 375. 


~ An “agreement for a lease,” which “a lease” t defined by the Registration 
Act, to include, is a document which effects an actual demise and operates as & 
lease. Such a document must be registered as required by the Registration Act. 
An agresmment ‘to grant a lease upon the happening of a contingent event at some 
future indeterminate dato is not such an “agreement for a loass ” within the 
tueaning of the Registration Act, because an '' agreement fora lease" within the 
Act creates a presen? and immediate Interest in the land. 


When a suit is compromised, the whole terms of the compromise should be 
Incorporated in the decree, or in & schedule to the decree, and thea a decree passed 
with regard to the subject-matter of the suit. ` The decree taken as a whole would 
include the agreement which would then be admissible in evidence, even though 


* 


"ftis a document which would otherwise require registration and would be inadmisal- 


ble in evidence H not registered. l 
Prenal Annee v. Lakshmi Annee (1) followed. 
Panchanan Bose v. Chandi Charan * (2) approved. 


Appeal from a judgment and decree of the High Court of Cal- 
tutta (Mookerjee and Beachcroft, JJ.) dated the 6th July, 1914, 


' which’affirmed a judgment and decreq of the Subordinate duce ‘of ' 


Nadia, dated the agth March, 1910. - 


The material facts are sufficiently “stated in nd —— | 


^ judgment. * 
The judgment of the High Court was reported in 22 C. L. J. 44. 
Dunne, K. C. (and Dade) for the Appellant' The compromise 
Was an agreement to grant a lease. The petition is at agreement 
for a lease, and ought to have been registered. It was not regis- 
tered and-(hetefore it is inadmissible in evidence : Section 49 of 


the Registration Act. The decree can only be-operative as to’. 


(1) (1899) L. R. 36 I. A. 101 4 1. Le Re gg Mad, 508, 
(2) (1910) !, L. R. 37 Calc, 848. 


Lus 


AM 
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lands comprised in the decree, not to lands outside. jurisdiction. 
Messrs. Watson were assisting the Government‘ in "breach of the 
agreement. Under section 17 of the Registration Act "lease" in 
includes an "agreement to lease." In India the document would 


‘ be regarded as a lease, and would require registration. In India 


it would be a lease on the doctrine of Walsh v. Lonsdale (1). It is 
a document affecting the property, and therefore it is a 
affecting property : Sarat Chanéra v. Shyam Chand (2); Pejaleh AÑ 


Miah v. Kamarudéin Bhuya (3) ; Hwrjfvan v. Jamesetji (4) ; Purma- 
sanddas v, Dhartey (5); Syed Swídar Resa v. Amsad AR (6), 


referred to, 

` Rathes (and De Gruyther, K. C.) for thé Respondents: As the 
‘comptonise which contains the agreement was incorporated in the 
decreé it does not require registration: Kaghubans Mani Singh v. 
Makabr Singk (7). The agreement for a lease within the meaning 
of the Registration Act must create an immodiate interest in the 
property. In any event the contract was established by oral ovi- 
dence. Pranal Annee v. Lakshmi Annes (8) referred to." : 


No reply was called for. 

The judgment of their Lordships was delivered by 

Lord Buekmaster: The real question on this appeal is whether 
an agreement made in writing between Robert Watson & Company, 
Limited, and the appellant, incorporated in a degree of the Sub- 
ordinate Judge of Nadia but not registered, is admissible in ervi- 
dence, The appellant oe ena ee 
assert that it is. 


The determination of the question depends mainly ppon the 


construction of the Registration Act of 1¢08, but before consider. 
ing the terms of this statute it js desirable to itate shortly the facts 


which have led up to the dispute. In 1895 the appellant instituted 
two suits in the Court of the &ubordinate Judge of Nadia, the ona 
against the Government (No. 72 of 1895) — 
Robert Watson & Company, Limited, being No. 73 of 1895. . 
peri a npr Lage diese Ret ui 
by the appellant. The land had been diluviated owing to er- 
croachments of the river Padma and had then subsequently reappear- 

(1) (1881) a1 Ch. D. 9. ~ (2) (1912) I. L. R. 9 Cake, 663. . 

. (3) (1886-1. L. R. 13 Calc. 170. .— (4) (1884) L. L. R. 9 Bom. 63. 

(5) (1885) I. Le R. 10 Bom. ror. + (6) (1881) L Le R. 7 Cale. 703 F. B. 

* (3) (1905) I, L. R. s8 AIL 48; 

,(8)- (1899) L. R. 36 I: A, 101 ; 1, L, R. s3 Mad. gots 
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ed and formad the areas which were the subject of. controversy. 

The suit No. 7s of 1895 was compromised, the terms of the com- 
promise being that Robert Watson & Company, Limited, were to 
retain possession of the land they occupied, but that the ownership 


j 


of the appellant was to be recognised and Watson & Company's. 


, Posscssion was to be upon certain agreed terms as to payment of 
* rentand otherwise. It was also provided that if in suit No, 7s the 
appellant succeeded in obtaining & decree against tho Government, 
she should grant a jo/s settlement of the lands in such suit to Robert 
Watson & Company upon the same conditions as those agreed with 
regard’ to the land that was in their possession. This agreement 
was rsduced into writing, a petition of compromise based upon it 
was filed by the appellant in suit No. 73, and on the aoth Septem- 
ber, 1897, Judgment was given in terms of the-compromise and a 
decree was drawn up iu pursuance of the Judgment on the same 


date. This decree recites the claims in the suit and the petition 
for compromise and grants a decree in the terms of the compromise, 


which are then set out in full; — 


* The appellant pursued her claim againn the Government and’ 


the litigation proceeded through all the Courts until by His Majesty’s - 


Order in Council of the 4th April, 1906, the appellant was declared 
entiSel to the land. Meanwhile, the rights of Messrs. Watson & 
Company had heen sold to Messrs, Crawford & Gregson, and thay, 
on the srd December, 1906, conveyed all their rights to the present 
respondents, The appellant refused, for various reasons which are 
not now material, to recognise the. obligations into which she had 
entered by the compromise to grant jats settlement of the lands 
the subject of suit No. 72, and the proceedings out of which this 
appeal has'arisen, were instituted by. the reepondents claiming speci- 
fic performance of the agreement in this respect, 
' Apart from matters which need flot now be considered, the 
appellant's defence rested upon the ground that the compromise 


could not be given in evidence, firstly because, treated as an ordi- 


nary contract, it had not been registered, and secondly, if it were 
regarded as & decree, the decree was inoperative in relation to the 
lands in dispute, as they did not relate to the suit in which the 
decree ‘sanctioning the compromise had Been made, l 

— With regard to the first, the Registration Act of 1908 provides 
that “Teas” includes an- agreement to lease, and by section 17 
enacts that leases must be registered, the penalty- for non-registra- 
tion being imposed by section 49, which pfovides that; if not regis 
tered, no document shall affect immovable “property which vit com- 


* 


vt 
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prises or be received as evidence of any transaction affecting such 
property. If ths docamant in question cau bs regarded as a lease 
within thé meaning of this definition it could not be recaived in 
evidence. Their Lordships are of opinion that it cannot be so 
regarded. An “agreement for a lease,” which a lease is by the 
statute declared to include, must, in. their Lordships’ opinion, be 
'a document which efècts an actual demise and operaics as a lêfso. 
They think that Jenkins, C.J., in the case of Pamckamag Bose v. 
Chandi Chhran Misra (1) correctly stated tho interpretation of 
section 17 in this respect The present agresmsnt is an agreement 
that, upon the happening of a contingent event at a date which was 
indeterminate and, having regard to the slow progress of Indian 
litigation, might be far distant, a lease would be granted. Until the 
happening of that event it was impossible to determine. whether 


there would be any lease or not. Such an agreement “does not, in- 


their Lordships’ opinion, satisfy the meaning of the phrase “agree- 
ment for a lease,” which, in the context where it occurs and in. the 
statute in which it is found, must in their opinion relate to some 
document that creates a present and immediate interest in the land. 
So far, therefore, as this decision depends upon the need for registra- 
tion of the document as a lease, the Registration Act places no 


obstacle in the respondents’ way. By-section 17 (1) (b) how&rer, 


it is also provided that other nontestamentary instruments which 
purport or operate to create, whether In present or in future, any 


right, title or interest, vested or contingent, of the value of Rs. 100 


and upwards, to or in immovable property, need registration. But 


this is subject to the exception provided in sub-section (3) of sec- ` 


tion 17, which states that “ Nothing in clauses «) and (c) of sub- 
section (r) ,applies to," among other things, "any decree or order 


of a Court.” If, therefore, the decree in the present case ean be ` 


regarded as a decree within the meaning of that exception, there is 


‘nothing in the Registration Act to affect the matter. It is urged . 


that it cannot be so regarded for this reason, that by section 375 of 
the Code of Civil Procedure (Act XIV of 1882) it is provided i— 

"Tf a suit be adjusted wholly or in part by any Jawful agreement 
or compromise, or if the defendant satisfy the plaintiff in ‘respect .to 
the whole or any part of the matter of the suit, such agreement, com- 
promise or satisfaction shall be . recorded, and the Court shall 
pass a decreo in accordance therewith‘so far as if relates to the’ suit, 
See eee MBA Per ORI HEAR EUR MIO mo ae eee 


(1) (1910) I. L. R, 37 ve 898, : 
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1919. promise or satisfaction." 
Nm 
nane kamia The terms of this section -need — — In the first 
s. place, itis plain, that the agreement_ or compromise, in whole and n 


— not in part, is to be recorded, and the decree is then. -to confine its 
lord , Operation to so much of the subject matter of the suit as is dealt 
: ” with'by that agreement: Their Lordships afe not- aware of the: 
"7 l0 exact system by which documents are recorded in the Courts in 
a India, but a perfectly proper and effectual method of catrying out 
the terms of this section would be for the decree to recite the whole 
of the agreement and then to conclude with an order relative to thet 
part that was the subject of the suit, or it could introduce the agres- 
ment in a schedule to the decree ; but in either case, although the 
operative part of the decree would be properly confined to the actual 
subject-matter of the then existing litigation, the decree taken aë a 
- whole would include the agreement. This in fact is what the decree 
did in the present case. It may be that as a decree it was incapable 
: of being executed outside the lands of the suit, but that does. not 
' prevent it being received in evidence of its contents. 
. Turning now to the Registration Act of 1908, and considering PAS 
the meaning of the word “decree” in section r7 (2) (vi), this must 
be reed in connection with the purpose of the statute, which is to E 
_ provide a method of public registration of documents, and there is, 
^ therefore. no reason why a limit should bs imposed upon the mean- 
ing of the word #0 as to confine it to the operative portion only -of 
the decree. : 
This conclusion is in. _ agreement" with the view expressed by l 
Lord Watson in Praga] Anna v. Lakshmi Annes and others (1), on A 
n l a point in cfose resemblance to that raised in the present appeal In y 
= -that cass a suit was originally raised for possession of certain land, - 
and certain other lands were expressly excluded:from the ambit of ^ 
the claim. That suit was compromised by two documents, the one ` 
: being styled a vasinamak, or agreement of compromise, and the- 
othér an agreement of union. The agreement of. union, which re- 
lated to the lands outside the suit as well as those within, was not 
registered and was^not submitted to the Subordinate Judge before 
o | whom thelitigation depended. The rasínamaA was produced in the 
7 — guit on a petition asking :—" That a decree may be passed in accor- 
dance with the rasisamak which they have bras under sec- 
tion 375 of, the Civil Procedure Act, after settling.” It contained, in 
the first place, a detailed description of the lands which were in `. Y 
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controversy in the suit t of 1885, and stated that the parties had pe: 
agreed to share these lande i in certain proportions. It also indepen- 1919. 
~ dently set out thé effect of the agreement as- to the lands outzide the Hemant Kumari 
suit, and described them in a schedule named schedule D, but the — E: 
order made did not include and had no reference to those lands. Company, I Limited. 


The parties acted upon the entire agreement, and in a subsequent , Lord Buch 

dispute as to the laBds outside the suit of 1885 the quegtion arbse 

as to whether the rusiwemaA could be given in evidence. This 
Board decided that, so faras it was acted upon by the learned Judge, - 
it was properly admissible, but that as the order made-had not in 
fact referred to or narrated the tetmis of the compromise, the .rasina- 
mak being unregistered could not be received in evidence. But in 
expressing the Judgment of the Board upon this point Lord Watson 


` made the following statement ;— 


“Tf the parties, after agreeing to settle the suit of 1885 on the 
footing that they were each to take & half-share of the lands involved 
in that suit, and also a half-share of the lands now in dispute, had 
informed the learned Judge that these were the terms of the com- 
promise, «nd had invited him, by reason of such compromise, to 
dispose of the conclusions of the suif of 1885, their Lordships see i 
no reason to doubt that the order of the.learned Judge; if it had 
referred to or narrated these terms of compromise, would havg'been 
judicial evidence, available to the appellant, that the respondents 
had agreed to transfer to her the molety ofland now in dispute, But 
their Lordships are unable to find that any such course was taken, 
either in the ras/samak or in the judicia] order which gave effect | 
toit. The rasim4saA merely referred, by way of remark, to tho 
lands now in disput ; and the Judge was only asked to give effect_ 
to & compromise which related to the lands then in dispute before . 
him, .This order, &ccordingly, merely concerns the latter,*und has 
no reference whatever to the jands described i in schedule D of the 
rasinama. So far as regarded these lands, the compromise was not i 


submitted to the learned Judge, but was deliberately left by the 


parties to’ stand upon their unregistered agreement of - union,’’ 
Section 375 and its effect were clegrly under the consideration of 
the Board, and the judgment thus expressed showed that,’ merely ` 
jegarding the question as a question of evidence and not as to the 
effect of the decree on lands outside the subject of the suit, such 4 
a document as that in the present case when incorporated in'a 
decree was clearly admissible as judicial evidence. Though this: 
judgment does not in terms refer to section 17 (s) (vi) of the: 
Registration Act, it gives full effect to the opinion that their 
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Lordships have formed as to its interpretation. The decree in 


the present case is a decree which makes no difference whatever 


in its language between one pert and another part of the con® ^ 


promise; it incorporates the whole; and itis, in othet words, a 


‘Company, Limited decree which, though affecting the lands in the suit as'a decree, 


Lord — 


^" 


. incorporates the whole of the agreement which led tothe suit 
beifg compromised. For this reason their Lordahipe think that 
the registration of the agreement was unnecessary and that the 


- decree is sufficient evidence of its terms. 


The learned Subordinate Judge, before whom this matter was 


— fimt hebrd, treated the decree as a nullity and based bis judgment 


in favour of the respondents upon the view that, when once the 
agreement was held not to be a lease, there was nothing to compel 


its registration. He regarded the document as outside the pro- 


visions of sections 1% (1) (b) Their Lordships are unable to take 
this view. They think the document did purport to create a 
contingent right or interest ln immovable property, and they do 
not think that in treating the decree pre tanto as a nullity the 
learned Subordinate Judge yhas given effect to the difference 
between receiving -the decree in evidence as a decree and executing 
its .terms as against. property outside the suit Mr. Justice 
Beachcroft in the High Court took the view on this point which 


their Lordships think accurate, and they are of opinion for the 


reasons they béve given that the appellants contention cannot 
succeed. : ' : 


„The appellant further raised a" question zelating to the cir- : 


cumstances under which the document was” executed. She said 
“the agreemtnt was come to upon, the basis that Watson & Company 
should got assist the Government in their defence of the appellant's 
suit and that they did in act render active assistance, and thereby 
rendered it inequitable on their part to ask specific performance 
of an arrangement which was cnly come to on the terms that such 
assistance should not be afforded. Upon this point it is important 
to observe, in the ‘first place, that if this really were & term of the 


. arrangement, it is not to be found in the agreement; and secondly, 


that, if it affects the contract, it must affect it im /e/o, and that it 
, i impossible for the appellant, having accepted and received the 
" advantage of the compromise so far as it related to the lands in 
the suit, now to resist its effect D ome SUC MAD OR 
- to which it related, ` 


For these reasons their Lordships think thet the appeal should 
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be dismissed with costs, and they will harbiy advise His Majesty P.C. , 
accordingly. : , 1919. 
7 rem 
Barrom, Rogers and Nevill : Solicitors for the Appellant. i — Kumari 
Orr Dignam & Co.- Solicitors for the Respondents. `- Midnapur "Zemindari 
NE Company Limited. 
LER ] - Appeal dismissed. ° 


* E , Lord Buckmaster. 


—— — 


APPELLATE CRIMINAL. 


Before Six Lancelot Sanderson, Knight, Chief Justice, and Mr. Justice 


Walmsley. 
MIR MOUZE ALI : CRIMINAL. 
v. d 1930. 
s d 
KING-EMPEROR.* j February, 17, 18. 


[e 


Hisdirection—Omissten lo warn fury not to pay heed le the resuli of previous 
preceedings—High Court, power of, to deal with accused person nsi dppeal- ; 
ing—Convlction ef non-appealing accused sei aside, while considering the cases $ 
ef anciker-accused, 


An omission by a learned Judge to — jury to pay attention to the 
result of the previous proceedings, amounts to misdirection. 

Under section 439 of the Code ofCriminal Procedure, the High Court bas 
power, In a proper case, while trying the appeal preferred by another accused, to 
deal with the case of an accused person not appealing against his oenriction and 
set aside his conviction: Brejo Rekkal v. The Empress (1) followed. 


Appeal under section 41q of tbe Code of Crimipal Procedure by 
one of the Accused. a 

The appellant was a Head Constable and was convicted at a trial 
by the jury of offences under sections 384, 448, 343 and 323 read: 
with section 109 Indian Penal Code. He was tried along with 
another man who was a constable, called Belat Ali, who was found 
guilty of an offence under seotion 354 Indian Penal Code and was 
convicted of offence under sections 323 and 342 Indian Penal Code. 
This second accused did not appeal. The appellant was sentenced 
to 2 rigorous imprisonment for 6 months. 


* Criminal Appeal No. 663 of 1919, against the order of M. C. Ghosh, Esq., 
Semjons Judge of Barisal, dated the 1st pens: 1919. 


(1) (1900) 5 C. W. N. 330.7 mE ni 
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CRIMINAL. Babus Manmatha Nath Mukherjee, Jyotisk Chandra Guha and 
^ Gao: Radhika Raajan Guka for the Appellant. p 
Mons AL Mr. Orr (Deputy Legal Remembrancer) for the Crown. $ 


_King-Emperor. The judgments of the Court were as follows : 


February rg. . Sanderson, C.J.—In this case the appellant who was a Head 
Coftstable named Mir Mouzs Ali has been corfvicted at a trial by 
the Jury of offences under section 384 (extortion), 448 (house tres- 

- pass.) 342 (wrongful confinement) and 323 read with section 109 
for abetment of the offence of voluntarily causing hurt He was 
tried along with another man who was a constable, called Belat 
All, who was found guilty of an offence under section 254 
which offence is that of assaulting or using criminal force to a 
woman with intent to outrage her modesty. He was also com 

_ victed of- offence under sections 323 and 342 of the Indian Penal 
Code. The second accused has not appealed. 


We have to deal at the present moment with the appeal of Mir 
Mouze Ali alone. 


There were other charges against these two men. in respect of 
which they were acquitted. The first accused was charged with 
abetment of rape under section 375 read with section rog and the 

second accused was charged with rape under section 376. Of these 
charges the accused were acquitted, There was a further charge 
against the first accused under section 354 together with section rog, 
s that is, the abetment of assaulting a woman with intent to outrage 
her modesty. He was acquitted oftpat.charge. There was a charge 
against the second accused under section 384 together with sec. 
tion 109 jhat is, tht abetment of extortion and the second accused 
was acquitted of that charge. 

The learned vakil has argued thal We direction of the learned 

o Judge was wrong inasmuch as he referred to certain previous proceed- 
ings against these two accused and that such reference was inad- 
missible.- The teference which the learned Judgé made is as follows: 
After referring to the visit of Khorshed (the husband of the complain- 
ant) and -bis wife Baroo Bibi (the complainant), who appeared 
before Purna Chandra Mukerji, mukhtear, and told him their story, 
whereupon the mukhtear drafted a petition, Exhibit s, and filed it 
in Court and the Sub-Divisional Magistrate examined the complain- 
ant Baroo Bibi on solemn affirmation on the same day :—the learn- 
ed Judge said ' The Sub-Divisional Magistrate in accordance with 
departmental rules, made a local investigation into the case and on 7Y 
the gth of November, made a report lo the District Magistrate 
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recommending the prosecution of the head. — and the 


constable under sections 342, 384, 448, 354 and 333, Indian Penal l 


Lode. The District Magistrato ordered their prosecution as recom- 
mended and sent the case for trial to the Additional District Magis- 


trate. The Additional District Magistrate tried the case, and on' 
the 23rd of December, 1918 he convicted both the accuved and sòn 


tenced them to 6 nyofths’ imprisonment each under the above secttons. 


. Though the woman repeated to him her story of rape by the cons- 


table and two others he held that the story of rape was an exaggera- . 
tion and a fiction. In appeal the Additional Sessions Judge affirmed 
the conviction and sentence on the 24th February, 1919, There- 
after the two accused men moved the Hon'ble High Court and the 
High Court on roth June reversed the conviction and ordered that 
the case be committed to the Court of Sessions for trial Accord- 
ingly on 18th July, the two. accused men were committed to this 
Court for trial.” My learned brother Mr. Justice. Walmsley was 
& member of the Court which reversed the conviction and ordered 
a new trial, and as I understand the view which he and the other 
‘learned Judge took was that inasmuch as the story on behalf of the 
prosecution involved a charge of rape against one of the accused 
and abetment of rape against the other accused, the case ought to 
have been tried by a Court of Sessions, and ought not to have'been 


* tried by the Additional District Magistrate. Consequently they 


set aside the conviction and directed a- new trial. . zs 

We have been informed by the learned vakil for the appellant 
thas although there may have been during the course of the trial a 
reference made to the evidence | which the individual witnesses gave 
on the previous occasion when the two aceused were tried, there 
was no reference either by the prosecution or the defence-to the 
result of those proceedings and, after reading the summing uf of the 
learned Judge we think we must take it that that was so. The learn- 
ed Judge, as I have shown by reading a part of his jadgment, not 
only referred to the previous proceedings but referred to the result 
of those proceedings and also referred to the fact that the Additional 
District Magistrate convicted them of certain -offences and that his 
decision was upheld by the Additional Sessions Judge. The learned 
vakil has pointed out that there ‘was no warning given to the Jury 
that they must disregard altogether theresult of the previous proceed- 
ings and that the responsibility was upon the Jury and that they must 


“act upon the evidence which was given in the case and upon that 


evidence alone: He urged that the fact-that the learned Judge has 
referred to those previous proceedings and to the result of the previ- 
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ous proceedings and the omission to warn the Jury to pay no atten-, 


tion to the result. of those previous proceedings may have affected 
the minds of the Jury materially in arriving at the corfclusion at which 
they did. In my judgment that does amount to misdirection, In 
: my judgment, if it was necessary. for the learned Judge to refer to the 


Sanderson, C. 9. ,previcus procáedings, he certainly ought to have warned the Jury that . 


^ 


? 


"theyemust not alow the result of those previous proceedings to affect 
their minds. It would have beer much better if all reference to the - 
. previous proceedings « could have been avoided. I am pot i in & posi- 
tion to say whether it was, but assuming for the sake of argument 
that i: was necessary to refer to the previous proceedings then, I - 
think that the learned Judge ought to have dealt with them in such 
a manner as to avoid if possible the minds of the Jury — affected 
by the reeult of the previous proceedings. 

. I need not cotvider the further points raised by the learned vakil, 
ean in my judgment the matter to which I have already referred — 
amounted to misdirection. : 


Then we have to consider what course should be taken. The 


appellant has already stood his trial on two occasions and in my 
judgment it would not be right, having regard to the citcumstances 
of this case, to direct that he should stand his trial a third time. 
Ttremains for me to consider whether I should accede to the 
argunfent of the learned counsel for the Crown that the misdirection 
of the learned Judge was not sufficient to. vitiate the whole of the. 
proceedings and That we ought to uphold the conviction of the appel- 
lant having regard to the evidence which was given in the case. l : 
The facts of this case are, extragrdinary. The charges are that 
the head constable and the constable went t» the house of the 
comple:nant's husband with the main object of ascertaining the 
whereabouts of a man who was supposed to be connected "with «a 
dacoity and who was also supposed fo be a paramour of the com- 
plainant ; that the offences of which these two men were charged 


were committed on that occasion in day-light with a considerable .- 
number of people i in the immediate neighbourhood. The woman's - 


story is that the second accused went into her house, her husband 
having been previously bound in the court-yard of the house by the 


first accused, and that the second. accused ravished her in' her - 


house; that the first accused was close by and tho ravishing practi- 
cally took place under his nose, go ‘to speak; that she called out 
that she was being ravished and losing her honor and begged her. — 
husband to pay money to the head copstable in order that she 
meee be released from the oppression which was — practised 
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“accused. We- asked the learned Deputy Legal Remembrancer if he ` 
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upon her. Thereupon, her husband begged * the first accused to ^  Criminar. 
accept money and release his wife and after some haggling as to 1639; 
what the amount should be, the — of tho » complainant paid to ned 


zi 
tho first accused tho sum of Rs. 8o. ~ 


- - King- Emperor. 
As I have already pointed out, the Jury have rejected the charge 


of rape against the second accused. They have rejected the charge , Seadersen, C. y. 


of abetment of rape’ against the first accused. They have further 
found the second accused to be guilty of an offence finder section 
354 which is assaulting a woman with intent to outrage her * 
modesty, but they have rejected the charge of abetment against the ` 
first accused: end, the learned counsel for the Crown was cons 
trained to admit that he did not understand how they could find the 
second accused guilty of an offence under section 354 and at the 
same time acquit the first accused of the abetment of that offence, | 
which, if it took plaée at all, must have taken place ‘under the noso - + 
so to speak, of the first, accused. The facts of this case are 60 
bound up together and the evidence with regard to them is so 
dependent, one part upon the other, that I find it very difficult to 
say,—seeing that the evidence with regard to the rape and the 
abetment of rape is taken by the Jury to be unreliable and seeing 


[ 


= 


‘that the evidence with regard to the abetment of an offence under 


section 354 against the first accused is taken by the Tury tq be 
unreliable with regard to the rest of the evidence, that the other 

charges were made out, In my judgment in this casa,when part of. 

the evidence as regards tho main charges against the accused men 

must be rejected, it would not be safe to convict the. accused upon . 

the rest of the evidence. : s 


For these reasons in my — the cortviction and sentence 


`of the appellant must be set aside and'he must be released. If. he 


is on bail, his bail bond must be discharged. 3 dE x 
With regard to the second accused Belat Ali Khan, who has not ` 


appealed, the judgment which we have just delivered with regard to 


the miedirection will affect his case asmuch as the case of the first 


had anything to say why we should not set aside the conviction in 
his case also. He having nothing to, say, we are of opinion that we 
ought to exercise the powers vested in us under section 439 of the 
Criminal Procedure ‘Code and, relying upon the authority of the 


. case of Broja Rakhal Mosumdar v. Ths, Empress (1), wo exercise — = 3 
. the powers vested in us under that section dnd set aside the com. 


(1) (1900) 5 C. W. N. 330. 
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CRIMINAL. E viction of and the dentence passed on the second accused Belat Ali 
1920. ' Khan, and direct that he be released. 
Moura All Walmsley, J.—1 agree. ZEE . 
Kiss Eti pero: A, T. M. Appeal allowed ; Convictions set aside. E: 


"iSandertou, Cu Ý, : 


Before Sir Lancelot Sanderson, Knight, Chief Justice and Mr. Justics 
e . W. almsley. 
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Reine ,  KING-EM-EROR. 3— , 
i Penal Code (Act XLV of. 1560), Sec. 11 —Poisession—' Recently! stoleu— Reasen- 
able exlanation — Burden of proof. 

*Under section 411 of the Indian Penal Code, the possession of stolen goods by 
the accused must be possession soon after the theft or the stolen goods must have 
been ‘recently’ stolen 

Where the prisoner is charged with receiving stolen property, when the prose- 
cution,has proved the possession by the prisoner, and the goods had been recently 
d stolen, the Jury may be told that they way, not that they mast, in the abeence of 
any reasonable expjanation, find the prisoner guilty. But if an explanation is 
gives which may be true, ít is for the Jury to say on the whole evidence whether 
the accused is guilty or not; that is to say, if the Jury think that the explanation 
may reasooably be true, though they are not convinced that it is true, the prisoner 
is entitled to an acquittal, because the Crown has not diach argoũ the e»xs of 
^ proof imposgl upon it of satisfying the Jury beyond reasonable doubt of the 
prisoner’s guilt, That onus never changes; it always rests on the prosecution : 

R. v. /zdac Schama (1) referred to. 


Appeal under section 410 of the Criminal Procedure Code by 
the Accused. e 

The accused was caved under section 411 of the Indian Penal. 

Code „for dishonestly receiving stolen property, knowing the same 

to be stolen property. He was convicted and sentenced to 4 years 

rigorous imprisonment and was ordered under section 565 of thé 

j Code of Criminal Procedure to notify his residence and any change 

of residence after release. 
* Application for admission ‘of Criminal Appeal No. 15 of 1920, against the 
order of G. C. Sankey Esq, dfclating Seemions Judge, dated the 24rd December, 


1919. 
(1) (1914) 11 Cr. App. Rep. 45 (49). 
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Babu Prolodh Chandra Ray for the Appellant 
The judgments of the Court were as follows :— _ 
* Sanderson, C. J.—In this case we do not admit the appeal. 
The charge against the accused was under section 411 Indian Penal 


Code riz. dishonestly receiving stolen property, knowing or having 
reason to believe the aamo to be stolen property. *e 


The only questian which had any real importance in, this case 
was the identity of the person who was in possession of the bundle, 
which contained the stolen articjes at Jessore station on the rst of 
Gctobér last year : and, there is no misdirection, as far as I can see, 


in the learned Judge’s charge to the Jury in that respect. The Jury ` 


came to the conclusion that the accused person'was the individual 
who was in possession of the bundle containing the stolen articles 
on the rst of October, the burglaries having been committed be- 
tween the 28th of September and the 1st of October. Therefore, 
it may be said that (he accused was in possession of recently stolen 
articles. The Jury found that the accused person was in possession 


of them, and he offered no explanation of such possession. Conse- 


' quently, we see no reason to admit this ‘appeal. 


But there isa passage inthe learned Judge’s charge which in 
our judgment is not a correct direction: and, although it is immaterial 
to this case, we think it is desirable to draw attention to the mis- 
direction, in order that it may not be repeated, on subsequent 
occasions. The learned Judge says this: “It is the business of 
the prosecution to prove its case entirely ; and no inference should 
be made against an accused because he examines no witnesses, and 
does not attempt to explain the evidence against bim, But the 
matter is different ina case under section 411 Indian Penal Code. 
When itis established that an accused is found in possefsion of 
stolen property, itis his business to show that he came by it 
honestly, and that he did not know that it was stolen property. In 
the present case the accused denies his possession altogether : he 
therefore does not make any attempt to show that he was in honest 
possession of the property.” Therefore (unless “there appears strong 
reason to the contrary) if the jury find that the accused was in 
possession of the property and that the property was stolen they 
should presume that the possession of accused was dishonest and 
that he had reason to believe that the property was stolen.” In 
our judgment, that is not a correct direction. In the first place 
it is not pointed out that the possession of stolen goods referred 
to must te possession. soem afier the theft, or that the stolen 
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CyiutNÁL. goods must have been "recemily” stolen. Further, the charge is not 
— in our judgment sufficient in other respects. I think the best way 
T — xy 28K dealing with itis to draw attention toa judgment of the Lort 
s. Chief Justice of England in the case of KV. v» Jraae Schama and 
Bp Spem Jacob Abramovitch (1), and as that book may not be available in all 
Sanderson, C. F.-* Courts, I propose to read what the Lord Chief Justice said. Having 
Bom stated the*facts, he seid: “Itis clear that on those facts, and on a 
proper direction, there was sufficient evidence on which the Jury, if 
- zo minded, could convict the appellents. It is admitted by counsel 
l for both appellants that there was evidence to go to tbe Jury. The 
case really resolves itself into one question, whether the Judge gave 
a proper direction to the.jury before they arrived at their decision. 
Cases of this kind have come frequently before: this Court com- 
plaining of language used by the Judge at the trial in pointing out 
the principle of law for the guidance of the Jury. Itis essential in 
cases of this character that there should bea careful and proper 
direction. Where the prisoner is-charged with receiving recently 
stolen property, when the prosecution has proved the possession by 
the prisoner, and that the goods had been recently stolen, the Jury 
may be told that they may, not that they must, in the absence of any 
reagonable explanation, find the prisoner guilty. But if an explana- 
tioneis given which may be- true, it is for thé Jury to say on the 
whole evidence whether the accused is guilty or not ; that is to say, 
ifthe Jury think that the explanation may reasonably be true, 
though they are not convinced that it is true; the prisoner is entitled 
to an acquittal, because the Crown has not discharged the saws of 
proof imposed upon it of satisfying the Jury beyond reasonable 
Aoubt ofthe prisoners guilt. That owws never changes ; it always 
rests on the prosecution. That is the law; the Court is not pro- 
nouncing new law,: but is merely restating it, and it is hoped that 
this re-statement may be of assistance to those Who preside at the 
trial of such cases.” I concur in:the Lord Chief Justice’s Rope that 
this statement may be of assistance to those who preside at the 
trial of such cass, 7 
The “application for admission‘of this appeal must be rejected 
; - for the reasons that I have already mentioned. l 
` Walmsley, J.—I agree. 


~ A. T. M. Appeal dismissed. ^ 
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APPRAL PROM ORIGINAL CIVIL. 


` ` Bofors Sir Asutosh Mooberjen, Knight, Judge, and Sir Ermst. 
, Kdmoaré. Fletcher, Knight, Judge. 


JACOB & CO, 
. y. ! oe 
: RASH BEHARY GHOSR* « 
Counsel — Prefessipal work—Litipant, {f can instruct cowmsel—Selicitor—Aó- 
è foals from mejassil—Profexsional usage and etiquette— Fudge, if cem hear a 
eios in which ke mas Counsel — Judge, if can decide a case, in which he was 
” Comusel for óne of the partion in other matiers. 


The weage and otigustte of the profession require that in all but some excet- 
tional ogses, Counsel should not undertake any professiona! work as regards which 
the relation of Counsel and client can arise except on the instructions of a solicitor. 
There is no statutory rule of law to prevent a iltigant “from instructing Counsel 
directly or to prevent Counsel so Instructed from appearing on bobalf of a litigant ; 
but Jadges of the highest eminence have emphasized tho importaace of strict 
adherence to the long ostablished "professional usage in this matter. In the Cal- 
cutta High Court, departure from this practice bas boon allowed only in the casaof 
appeals from the mofassiL Y 

There must be & real and not merely a formal complisncé with the requirements 
of professional usage in this respect, which is “expedient in the- interest of suitors 
and for the satisfactory administration of Justice.” Consequently, commrunichtions 
should pass betwoen Counsel and attorney, and not between Counsel and the lay 


client without the intervention of the attormey; otherwise, the salutary principle 
that the attorney stands between the client and his Counsel ix all legal proceedings, 


` might in substance be abrogated by means of personal communications between . 


Counsel and client. 


The practice which induces Judges voluntarily to decilpe to hear cases with 
which they were connected as Cougsel before thelr elevatien to the Bench, is but 
an evolution of the elementary maxim that no man should be a Judgo in his owh 


suit and preside in a case In which he is not wholly free, disinterested, impartial : 


and independent. But this principI$ has no application when objection is taken to 
Judge trying a cause on the groend that be had, before his appointment, acted as 
Counsel In other matters for one ofthe parties, 

The fact that quisa oro slo: conti tw in ies ena tactic 


particular cause, is no disqualification, though, according to custom sanctioned by i 


long usage, a Judge would refuse to adjudicate upon t čis if he had been eng» 


_ agod as Counsel therein or if a matter intimately connected therewith, 
. It is no objection to a Judge trying a case that before hie appotatment he was, 


Counsel in other matters for ono of the partios. E 
Appeal by the Defendants. . 


Suit for recovery of money due or the ule of shares in the 
Nalbona Coal Co. 


*Appeal from Original. Civil No. 93. of 1919, dgalnst the doctos of Mr. Justice 


o 2 . 
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Gyt o7 The material facts appear from the judgment of Mooker]ee, J. 
1920. Mr. A. K. Ghose for the Appellants. 
Box k Cos Messrs, Pugh and Langford James for the Respondent. - 


v. t - . C. A, TY. 

Rash Beh. ~. Tho judgments of the Court were as follows : 

Marck, 23. — "Wookerjoe, J.—This is an appeal from the judgment of Mr. 
J Justice Ghosh in a suit ingtituted. by the réxpondent Rashbehari 
ee Ghose against the appellant Jacob & Co. for recovery of money 

E due on.tlie sale of shares in the Nalbona Coal Co. When the ap, 

) aa dee Weal tesco MisS M Ghosh, 
e counsel for'appellant, made an application for adjournment, -which 
.was opposed. on behalf-of the respondent, At the same time, our 
attention was drawn by Mr. Pugh, the leading connsel for the- 

i respandent, to the: first ground taken in the Memorandum of Ap 
. ‘peal. The application for adjournment did not appear to be 


- teasonable and _Was refused. Counsel for appellant thereupon . 


2 stated that he was not prepared to open the appeal, but added that 
« My * * who had conducted the case for the defence in ths. 


Court- below and had certified the grounds of appeal, might perhaps - 


appear to support them, Mr, * * came later; and intimated that 

. he had not .been. instructed to proceed with the appeal. In reply 
o a guestion put by the Court, with reference to the first ground in 
the Memorandám of Appeal, he mentioned that he had inserted it 
on instruction received, not from the Attorney on record, but from 
one of the ‘partners , of the defendant firm, In answer to a further 

* « question from the Court as to whether he had, in the Court below,. 


taken exception to the trial of the suit by Mr. Justice Ghosh for the — 


reasons specified in the first ground, he stated that to the best of 
* bis recollection objection had not been taken in that precise form ; 
but that he bad intimated to Mr, Justice Ghosh that the defendant - 
desired not tp have the case tried by him. Mr. Langford James, ` 
‘ho hdd coit the case in the Cougt below on behalf of ‘the 
plaintif, thereupon stated that Mr. * * had added that his own 
Wishes did not coincide with those of his client, with the result that 
the. trial proceeded in due course. Mr. *, * was then asked, why, . 


in view of what had taken place in the Court below, he had includ- -~ 
" gd the first ground in- the, Memorandum of Appeal, Mr.‘* -* 
d - — answered that the lay client mito gave him the instruction asiured" 


him that new facts bad been discovered whith were not known when 
the trial commenced in the lower Court and which-were iset out ‘in 


the first- ground of appeal: After this explanation,-as:Counsal for - 
Appellant expressed his inability to proceed with ihe appeal, we 


i A 
r . * o 


* 


» 
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"dismissed the appeal withrcosts ; but we intimated at the same time. 


that we would pass orders later, With reference to the contents of 


the first ground and the manner in which it came to be inserted in. 


the Memorandum. We shall now ptoceed to deal with this aspect 


of the matter; .but before we do so, it will be als to set out 


the ground which was in these terms: 


"L For that the learned Judge should not have tried. the casa 
at all having regard.to the fact that when he was at the bad he ‘was 
Counsel for Sukblal Kermani! who was the real plaintiff in this care 
instructed by Mers. Pugh and Co. in several suits in which the 
defendant firm were the opposite party, and also having regard tó. 
the fact that the very question involved in this case was ‘incjdentally 
raised in one of such suits when the said learned Judge must have 
received instructions from his said client adversé to the defendant 
firm and also having regard to the fact that the said learned Judge 


was Counsel for W. A. Lee in a suit in this Honourable Court - 


' which was looked after and managed by the present plaintifi's father 
Nitye Charan Ghosh who instructed the said learned Judge: SR 
. as Counsel". 


We are of opinion that when Mr. * * ed istration 


direct from the client, he acted in contravention of the well-establish: 


ed usage and etiquette of the- profession. The usage -and etiquette 
of the profession require that in ' all but some exceptional cases 
(which need not be enumerated here, as the present case is not one 


of them), Counsel should. not undertake any profeesional work as. 


regards which the relation of Geunsel and -client can arise except 
on the instructions of-a solicitor. There is no statutory rule of law 
to prevent alitigant from instructing. counsef directly ‘os to prevent 
counsel so instructed from appearing on behalf of a litigant ; but 


' Judges of the highest émimence; such ‘as Lord Campbell, C.J. in f 


Doe. d. Bennett v. Hale (1), and Pigot, C. B. in Hebart v. Butler (2) 
- have emphasised the impoftance of strict adherence to the long 
established professional usage in this matter, In this Court, depar; 
ture-from this practice has been allowed only in the case of appeals 
from the -Mofassil : Gadindo v. Hendry 3) Moran ‘vy, Dewan 
Ali (4). | 

rbi ah tse el beg rbd alg ha ak 


pliance , with . the requirements of professional usage in this respect, 
which, abbas een aiaiod, is ope in the interest of snitors 


6) (1850) 15 Q. B. 171 5 i R. R. 140. &) (1859) 9 Ir. C. Le R. 157 (aya). ! 


(3) (1875) 14 B. L. R, 13 (App) -~ (0 (1872) 8 Br L. R. 413. 
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and for the satiafactory administration of justice.” Consequently, - 
communications should pass between Counsel and Attorney, and 


not between Counsel and the lay client without the intervention of 
the Attrorney ; otherwise, the salutary principle that the attorney. 
stands between the client and his counsel in all legal proceedings, 
might in substance be abrograted by means of personal communica- 
tiong. between counsel and client. Judged by this test, the conduct 
of Mr. * "* cannot possibly be approved. — 

The gravity of the matter, however, is intensified by the nature 
of the communication accepted by the counsel direct from his client. 
On the strength of that communication, Mr. * * inserted in the 


‘memorandum a ground which constitutes a libel on the leamed 


Judge in the Court below. There can be no room for controversy 
that this ground imputes bias and partiality to the learned Judge ; 
this is made clear beyond the possibility of doubt by two other 


. grounds in the memorandum, to which Mr. * * has attached a 


certificate "that in his opinion tho ee are good grounds of , 


` appeal "— 


" fs. For that the said learned Judge did not approach or deal 
with thecasein a judicial or unbiased frameof mind but was biased 


‘in favour of the plaintiff and against the defendant firm and his 


judgment was affected and was erroneous as a result thereof." - 

" 24.* For that the said learned Judge's dicta regarding the evi- 
dence of the defendants and their witnesses and the way they gave 
it, are the result'of.blas, and are arbitrary, perverse, and unsupport- 


- . ed by any assigned reason or any reason in fact, whereas he should 


have accepted and acted on the said"evidence." 
Let us pause for a moment to, analyse the - ‘contents of the first 


„ground, ine the Memorandum of Appeal Tt is maintained that the 


learned, Judge should not have tried the case for a threefold reason : 


(1) That when he-was at the Bar, Ne was counsel for Sukhlal 


Kernani (who is alleged by the defendant to be the real plaintiff in 
this case) instructed by Pugh & Co; in several suits in which tha 
defendant firm were the opposite party ; 

(2) That the.very question involved in the présent case was inci- 
dentally raised in one. of such wuits, when the learned Judge must 


~ bave received instructions from his client i id Kernani) adverso 
. to the defendant firm ; 


(3) That the-leamed Judge war cocina for one W.. A. Leo i in 
a suit in this-Court which was looked after and managed by the 
_ Present plaintiffs father Nitaicharan Ghost who iis him there- 
' jn gs counsel, ^ EUN È 
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Now, an advocate of Mr. * * s standing in the profession 


- should have known that the first of these allegations, even if trus, 


is no ground why the learned Judge should not have tried the 
present case. It iè no objection to a Judge ‘trying a case that before 
his appointment he. was counsel in other matters for one of the 
parties, Indeed, as late as 1859, the House of Lords held that the 
fact that a Judge was, prior to his elevation to the Bench, engaged 
in the particular cause was no disqualification, though, according to 
custom sanctioned by long usage, a Judge would refuse to adjudi- 


' cate upon a case if he had been engaged as Counsel therein or in 


a matter intimately connected therewith, Z4/sssem v. Rendle- 
skam (1). The observations of Lord St. Leonards, Lord Chelmsford 


and Lord Brougham in the case just mentioned may be usefully’ m 


called hete t 
" When these appeals were called on, 

Lord St. Leonards took the opportunity of observing that he had 
been counsel in various branches of this causeon different occa- 
sions ; in 1825, on the question of the right of „presentation to the 
advowson, and again in 1831 when he argued a point which was not 
now in dispute; he mentioned these facts, but as he did not com 
ceive that they absolved him from doing his duty in giving advice 
to their Lordships in the appeal now to bo heard, he intended to 
take part in the hearing. * i 

The Lord Chancellor (Lord Chelmsford) - said, there could be 


bed 


_ no doubt about the propriety of the course adopted by his noble and : 
learned friend, but he felt himself to be in a different position, > 


While at the Bar, he was counsePin the very case, the decision in 
which was now the subject of appeal, and he should therefore take 
no part in the judgment upon it. He should merely sit as Lord 
Chancellor, but should not deliver any opinion. - 

Lord Brougham trusted that it would not be — that 


having been counsel in a „causo operated as a disqualification to- 


prevent the same person, when raised to the Bench, from taking 
part in the decision of that cause ; for, if that was the rule, it might, 
vida cota creioane, produce taribi dolay in expense to 


` the suitor, and even an absolute denial of justice, especially if appli- 
ed to a Judge of the Court of Chancery. It so happened, that short- : 


ly after he became’ Lard Chancellor, the case of Tatham v. Wright, 


in which he had been counsel on the Northern Circuit, came before - 


him in Chancery, on a matter which involved the exercise of the 
Judge's discretion, namely, an application for a new trial. He could 


' (1) (1858-1859) 7 H. L. C. 419; 115 R. R, 229. 
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not Save refused to hoar it without causing graat expanss and delay, 
and almost a denial of justice to the suitor ; he therefore heard it ; 


and what he did to satisfy his own mind was this, he obtained tha ~ 


assistance of two learned Judges, Lord Chief Justice Tindal and Mr. 
Baron Alderson, and having done that, he himself took part in po: 


. Bouncing the decision. 


*The Lard Chancellor feara] that he had "bison sOxiewhat mis- 
taken. He did not suggest that he laboured under any disquilifica- 


œ tion, for that would be putting the matter much to» strongly. If he 


had been ths only Juige having the authority to hear the cause, he 
should have been in the situation in which Lord Brougham had been. 


in the case of Tatham v. Wright, and should have acted in ths sami 
way. "Here there were noble and learned Lords who had not been 
counsel in'the case and could hear and decide it, and therefore asa 


matter of personal feeling he should abstain from taking any part 
in it." 


As illustrations of the statement that if counsel who has advised 


- og or been engaged i in a case is raised to the Bench, and the same 
. case comes before him, the practice is for him to refuse ta adjudi- 
cate on it, reference may be made to Paillips v. Headlam (1) where 


Patteson J., and emis v. Branthwaite (1) where Taunton J., gave 
no opinion, having been counsel in the rósp3ctive causes. - This, 


however, has not always been 80; for in Townsend v. Hughes (3) - 


Scioggs J. quaiatly observed “that he was of counsel with the plain- 


tiff before “he was called to the Banth, and might therefore be 
supposed to give judgment in favogr of his forms client, being 


prepossessed in the cause, or else (to show himielf more signally 
just) might without eonsidering the matter give judgment afainst 


" him; but that now he had forgot all former relation, thereunto”, 


and tfen proceeded to deliver his ppinion But Whatever view 
might have prevailed at-one time, the greatest delicacy is now 
coristantly observed on the part of judges when matters come before 
them, with which they had been connected as counsel before their 
elevation to the Bench. The practice which induces Judges volun- 
tarily to decline to hear such cases is but an.evolution of the ele- 
mentary ` maxim that no min should bea Judge in his own suit and 
" preside in a case in which he 4s not wholly free, disinterested, impar- 
tial and independent. But this principle has manifestly no applica- 
tion when objection is taken-to a Judge trying a cause on the ground 
_ that he had before his appointment, acted as counsel in other matters 


(1) (1831) 3 B. & Ad, 380 (335). .. (a) (0831) 2B & Ad. 437 45 
(3) (1676) a Mod. 150 (151). " 2" 
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for one of the parties. As an. instance where such an objection was 

' unsuccessfully taken. we may mention the case of Carr v. Fife t), 
where the Supreme Court of the United States -negatived the conten 

"tion and added that the Judge alone could decide for himself whe- 

ther it was improper for him to sit in trial of the suit, Wo are clear- 

ly of opinion that the first reason included in the first grdund of 


~ / appeal is entirely unsfbstantial The third reason stands onthe 
same footing and-is, if possible, even more unfounded. It is ,solemn-. 


ly maintained that the learned Judge should not have tried the case, 


not only because he had been counsel, in some other suit, for the, 


person alleged to be the real plaintiff in this case, but also because 
he had been counsel in another. suit which was looked after by the 
father of the plaintiff who is said.to be only the nominal plaintiff iu 
this litigation, The second reason is based upon an indefinite and 


unproved assertions, and, asno details are furnished regarding the ` 


suit referred to, it is impossible for anybody to test jts truth. It is 


consequently manifest! that the first ground in its entirety is not a - 


good ground Of appeal as certified by Mr. * * bnt consti- 
tutes a tissue of reckless aspersions on one of the- Judges of . this 
Court. Wedo-not overlook or minimise the vital importance of 


allowing to Counsels freedom and latitude both in speech and in the . 
conduct of the cases of their clients ; but, we must hold that inthe 


` present instance there. has been a flagrant transgression of all cor 


ceivable bounds of propriety. Wo have accordingly anxiously consi- ` 
_dered whether disciplinary measures should be tsken.- We have, 
however, decided, not, altogether without hesitation, that we should, ' 
on the present occasion, content our ourselves with an emphatic. 


expression of our disapprobation of the conduct of the Counsel con- 

cerned, in the hope that the censure which this implies will servo 

as a warning and prevent the recurrence of similar abuse. e 
Fleteher, J.—I agree. 


f. A. Arnetoits : Attorney for the Appellants: 


e 


or 5 vt = 07 Meal dismissed, 
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APPELLATE CIVite« =. 


Before Sir Asutosh Mookerjes, Knight, Judge, and Mr, Justice 


MP | Wabwiey, `- 
* Ovi. b a PRAFULLA NATH TAGORE AND OTHERS 
* 1930. 3 v 
— SECRETARY OF STATE FOR INDIA'IN COUNCIL.* 


- March, 17. Revenus, pelilement of-—Beds of public navigable river--Dueden of proef— 
. Lands included in Permanent Sstilemant—Proansipien—Survey a 
Facts stated on Thak or survey map.“ 
` Beds of public navigable river are the property of the Crowa, ` 
A party alleging thet at the tims of the Permanent Settlomoat, tha disputed 


lands wero included in permanently settled estates and were settled with his pro~, 


décessors as part and parcel of the estate granted to him, must prove ft. The 


burden of proof lies on him, on the.principle that if his allegation is not made’ - 


out, the decision of the revenue authorities a not displaced and remains unaffected. 

A sirvey map may be presumed to be correct when made and to furnish valu- 
able evidence of the state of things at that time. But this does not necessarily 
enable a party who asserts that a particular parcel -of land-was amemed with 


revenue in 1793, to discharge the burden which lles upon him to establish the: 


affirmative of this proposition. 


‘The question whether the facts stated on a ‘kab gr survey map were in exis 
tence, fs edsentially oco of fact eon be comes SEAS epee 


tances of cach case. 


Where the plaintiffs sue the Government for wrongful assessment of lands alleged 


to be part of thelr pocmanently settled estate, it cannot be lajd down æ priori that 


He e a UM QUIC a myer 


defendant. b. i ) 
Appeals by the Plaintiffs, ° 


Suits for “declaration that the disputed lands in each suit, word 
included in permanently settled estates held by them, that they 


wero not liable to be assessed, as they were assessod, with revenue 
by the Collector undar tho eee eee ae rT Act. 1847, - 


and for consequential reliefs, . 
The material facis aro stated in the judgment. 


- 


Babus Dwarka Nath Chucherhutty, Broja Lal Chucherbutty, ` 


' Halal Chuckerbutty and Pankaj Kamar Ganguli for the Appel 
pn DUST 


— 


w 


- ' C A. Y, 


idc aud Odio Decrees Nos. 13 and 137 of 1918, agalust the deci. ^ 
sibn of Baba Moumohan Niyogi, Subocdinato Judge of Backorgasj] dated the 


'  azth August, 1917. . p 


~ 


Babus Ram Charan Mitra and Sris Chunder Chaudhuri for the — 
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The judgment of the Court was delivered by 


. Wookerjee, J.—The litigations which have culminated in thése' ` 


tro appeals were commenced by the appellants against the Sacre- 
tary of State for India in Council, for declaration that the disputed 
lands in each suit were included in permanently settled estates held 
by them, that they were not liable to be assessed, as they have ° 
been assessed, with reveni® by the Collector under the Bengal 
Allüvion and Diluyion Act, 1847, and for consequential reliefs. 
The defence of the Secretary of State in substance was that the 
disputed lands were not settled with the predecessors of the plain- 
tiffs at the time of the Permanent Settlement and that they lay, 
at that time, in the bed of public tidal navigable rivers. The 
Subordinate Judge has dismissed the suits on the ground that the 
plaintiffs had failed to ‘prove that the lands were included in the 
permanently settled estates held by them, and that consequently 
the proceedings for assessment of revende could not be deemed 
illegal and without jurisdiction, This conclusion has been assailed 
before us as opposed to the facts established by the evidence RM 
to well-recognised principles of law. 

The lands in suit No. 5 of 19:5 and appe&l No. 12 of 1918 are 
claimed as part of the permanently settled estate No. 2599; they 
have been formed by the recession of the rivers Kaliganga kod 
Dhulia and are situated in Mouxas Bhatsala, Nailtala and Chota 
Buichakati. The lands in suit No. 6 of rors and sppeal No. 1127 
of 1918 are alleged to appertain to the permanently settled estate 


No. 2694; they have emerged out of the bed of the river Chara- 


muddi and are situated in Mousas Char Hijaltala, South Char 


Hijaltala and. Chandpura. It will be convenient to refer to the 


facts of tho two suits separately. 

As regards-the first suit, there can be no doubt.that the dispated 
larids did in recent times form part of tlie beds of the rivers Kali- 
ganga and Dhulia and are now dry lands because the rivers have 


. recoded from their former beds. The:substantial question in- 
controversy is whether at the- time of the Permanent settlement, 


these river beds were settiod with the predecessors ofthe 
plaintiffs as part and parcel of the éstate granted. to themi 
The plaintifs can succeed, only if they can establish the 
affirmative of this proposition. . The burden of proof lies on 
them, onthe elementary principle thatif their allegation is not 
made out, the decision of the revenue authorities is not displaced 
and remains unaffected. The Permanent settlement papers-have not 
been produced in this suit The plaintiffs have consequently been 


~ 
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constrained to rely upon the thak and survey maps,' made in r859 . 
and 1860. On a scrutiny of these mape. two cardinal facts aro dis- 
‘covered, which have an important bearing.upon the so! ation oF the 
controversy between the parties. 
In the first place, it is clear that the river Dhulia which adjoins 
Bhajsala as also the river Kaliganga (sometimes called Adajari) 
which passes by Mouxzas Nailtala and &hota Buichakati, were both - 
large tidal navigable rivers at the time of the gurveys. The Kali- 
ganga was 405 feet wide, while the breadth of the Dhulia at ‘different 
places was 810, 960 and 1200 ft respectively. The plaintiffs have 
endeavoured to negative the effect of this evidence, by an assertion 
that at the time of the Permanent Settlement these rivers were 
narrow channels; no evidence has been adduced in support of this 
allegation, The oral evidence, as might have been anticipated, is of 
no value. On the other hand, Rennell’s map which is based on 
surveys made between 1764 and.1773, and has been produced on 
behalf of the Secretary of State, indicates the existence of Kaliganga . 
amd Dhulia as large navigable rivers in those days, The' map of 


'. Alexander Hodges prepared in 1831, in so far as any conclusion can 


be. drawn therefrom regarding the general outlines of the locality, 


‘indicates that at that time Jhulia was a large navigable river. The 


congusion may, consequently be drawn with approach to such 
certainty as may reasonably be expected in this class of cases, that 
Dhulia and NKaliganga were large tidal navigable rivers at the time 
of the Permanent Settlement. In this connection, it is impottant to 
bear in: mind that when the mattgr was under consideratión by the 
revenue authorities; the Collector overruled the contention- that the 


 Kallgange river wi» not a public navigable channel at the tim of 


the Permanent Settlement, on the ground that the present plaintiffs 
had froduced no evidence to support their allegation. when the 
case was taker on appeal to the Board of Revenue, the view of the 
Collector was not seriously challenged ; it was indeed explicitly. 


. stated in the order of the s5th December, 191, that “there is not 


a shadow of & doubt, and this point has not been questionéd at the 
hearing before the Board, that the Kaliganga river was a large navi- 
gable one at the time of thé Permanent Settlement.” In the face of 
this order, it was of vital importance for the plaintiffs to produce 
evidence, as nearly as possible conclusive in character, that the’ 
Dhulia and the Kaliganga were not at the date of the Decennial ot 
the Permanent Settlenient (1789-93)—as they undoubtedly were at 
the time of the thak and revenue surveys (1859-60)—public tidal 
navigable river& ‘This the plaintiffs have completely failed to 
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establish ; it is clearly not sufficient for them to reiterate, without Civi. 
the support of tangible evidence, a contention which was found un- . 1930. 
tenable by the Collector and was practically abandoned before the Prafulla 
, Board of Revenue. We must accordingly proceed on the besis that iuni 
the Dhulia and the Kaliganga were, atthe time of the Permanent Pda Ta Council 
Settlement, public tidal navigable rivers, This necessarily cares, iro, * 
the implication that the river beds were then the property of *the — 
Crown, and, it must be deemed grima facie improbable, unless y 
` there is satisfactory evidence to the contrary, that' they were settled — 
with a private individual. We must now investigate whether such 
evidence has been produced, and this brings us to the consideration 
of the second fact alleged by the plaintiffs to be deducible from an . 
inspection of the thak and survey maps. a i 

In the second place, the thak and survey maps show that the . 
rivers Kaliganga and Dhulia were included within the boundary of - * 
estate No, 2699. On this, the plaintiffs base their contention that the 
river beds must have been settled with their predecessors as part of 
their permanently settled estate, as the thak and revenue survey 
maps furnish Arima facie reliable evidenca of the condition of things 
at the time of the Permanant Settlement This, indeed, is the shoet- 
anchor of the claim put forward by the plaintiffs in these litigations. 
The identical argument had beerf pressed without success b&fore : 
the revenue authorities and proved equally unavailing before the _ 
Subordinate Judge.. The Settlement officer stated ip hist order of 
the roth November, 1911, that “ for convenience-of measurement, ; 
,most of the tidal navigable rivers were included in the Mouras >- - 
through which they passed " ‘and added that “assuming that the - 
revenue and thak maps show that this navigabla river was included 
in the Mouzas as surveyed in the thak and revenue surveys, it does 
not follow that the river was settled as part of the estate at the time 
of the Permanent Settlement" When the question was ultimately ` 
mooted before the Board: pf Revenue, Mr. D. J. Macpherson, 
Member of the Board, with his large experience of revenus matters, 
made the following observations : 

“The main objection pressed before the Board is that river a 

Kaliganga was included in the above Mouzas at the time of the 

Thak and Revenue Surveys, as the maps of these. Surveys show. 
These Mouzas lis only on one bank of the river and it is true that 
the maps: show lines taken across the river at the extremities of the 
Mouzas This was not an unusual practice at these Surveys in 
various parts of Bengs! and Bihar, and if one thing is more certain 
than another, it ia that i; wa» uat due t) any sdua that the bed of 
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the river really formed part of the riparian Mouzas, The lines were 
taken across the large rivera simply to connect up the Survey 
stations on both.bauks, It is absurd to suppose that at the time of 

the Revenue Survey the whole land of this wide navigable river was 
included within the ambit of these Mouzas situated only on one 
bank of it. Had the lines been intended to mark the real boundaries 
of Mouras they would have shown part of tħe bed of the river as 
included also in the Mouzas on the other side of the river. The 


~, Decennial Settlement papers . do not show that the bed of the river 


N 


was included within the eetate of the objector.” 
It is remarkable that the plaintiffs have made no attempt whatso-’ 


. ever to minimise, much less to neutralise, the effect of this weighty 


pronouncement. The burden rested upon them to establish that 
the conclusion of the revenue authorities was vitiated by a funda- 
mental error; this burden has clearly not been discharged by the: 
mere repetition of a contention which was rejected as groundless by 
the revenue authorities. On the other hand, the decision of the 


,, Judicial Committee in Jagadindra v. Secretary of State (1), as we 


shall presently see, supports tho view adopted by the revenue autho- 
rities and by the Subordinate Judge. ; 
. In the case just mentioned, the plaintiff contended before the 
primary Court that as the survey maps showed that the entire bed 
of the river Brahmaputra was within his estate, the lands in the bed: 


' of the river must be taken to have been settled with his predecessors 


at the time of tha Permanent Settlement.- The Subordinate Judge: 
gave effect to this contention on the ground that, according to the _ 
decisions in Ramjewun v. Collector of Shahabad (2); Sarat Sundari 
v. Secretary ef State (3); Syama Sundari v. Jogoburdku (4), and 
Sattowri v. Serttary of State (5), the Thak and survey boundaries, 
show the boundaries of permanently settled estates. The District 
Judge on appeal dissented from this view and in reversing the deci- 
sion of the trial Judge observed as follows : 

“The facts that the river passed through some of these estates in: 
1852 and that the area of the water was calculated and the whole 
shown in the one survey map of the village, are not, as far as I am 
aware, any admission by the appellant (the Secretary of State) that 
the river was part of the estate; it was shown together with the 
estate, and the two areas were calculated together or rather.in the 


samé map, purely for statistical purposes and for convenience.” 


- 1) (1902) L. R. 30 T. = 441 1. L. Re 30 Calc. agr. 
(a) (1873) 19 W. R. (3) (1885) I. LYR. 11 Calc. 784 ' 
(4) (1888) T. L. R. 16 alc. 186. '(5) (1894) I. L, R, 22 Calc. 252. 
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- On second appeal to this Court, it was urged that-the District - 
Judge had committed an error of law in misconstruing the maps and 


- ig refusing to give them their legal effect. Macpherson and Hill, 


JJ. overruled this contention and held that the District Judge had 
not committed any erroe of law in refusing to hold “ that the Thak 
and survey maps furnish in themselves sufficient proof of the plain- . 
tiffs case, because they show that the river then flowed throtigh or 
alongside the villages in question and that it was included in the 
Mouza-both according to the map and the surveyed ‘area as stated 
in it? The Court added that the District Judge was right in say- 
ing that the statements in the map did not amount to an admission, 


on the part of the Government, of the fact which it was necessary 
for the plaintiff to prover The maps might be evidence against the . 


Government to the same extent that they would be evidence against: 
the proprietor of an adjoining estate ; and assuming them to be so 


and that they showed that the large navigable river was included in^ 


the Mouzas as surveyed, it did not follow that the river was settled 
as a part of the estate at the time of the Permanent Settlement. 
The maps were evidence of possession at the time when they were 
made and as such might be evidence of title, but they were not in 
themselves necessarily sufficient to prove the plaintiffs case. The 
second appeal to this Court. was consequently dismissed. The,case 
was ultimately taken before the Judicial Committee, where Lord: 
Lindley observed that when the question arises whetber larids shown 
on a particular Thak or survey map made since 1793 were or were 
not included in the lands. ed with the asseesment permanently 


— State for 
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fixed in 1793, the Judge of first instarice cannot in point of-law be : 


directed that he ought in all cases to act on the last Thak or survey 
map and.to-treat it as decisive in the absence of evidence to the 
contrary. It could not certainly be assumed that the disputed lands 
were dry land in 1793 or that the land forming the bed of a public 
‘havigable river was included in the assessment then permanently 
fixed, In this view, the Judicial Committee held that on the “evi- 
dence as it stood, the decision of the District Judge was right and: 
was not vitiated by an error in point of law. Itis manifest that‘ the 
ee dario er Air dde C d 
to the case before the Judicial Committee. 

Our attention has - ‘been invited to the decision in Nae Goemar 
v. Gobind Chunder (1), to show that & survey map is good evidence 
of possession according to the boundaty demarcated thereupon. 
This is,not disputed, and a survey map - be prened to De 

(1) (1881) 9 C. L. R. $05. 
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correct. when made and tó furnish valuable evidence of the state of 
things at that tims. But.this does not necesserily enable a party 
who asserts that a particular parcel of land was assessed. with 
revenue in 1793, to discharge the burden which lies upon him to 
establish the affirmative of this proposition. The decisions in. 
Kali Krishna v. Secretary ef State (1) ; Abdul Hamid v. Kiran 
Chthára (3); Maísuédi v. Iskan (3); Gokil ‘Chandra v. Hara 
Sundari (4); Ananda Hari v. Secretary of State (3); Duwne v. 
Dharani Kanta (6); Faskur Rakim v. Nabendra Krishna (]); 


` Syam Lal v. Luckmas (8); and Haradas v. Secretary of State (9); 


‘do not lay down any general inflexible rule of law that the facts 


stated on a Thak or survey map must be presumed to have been in - 
, existence at the time of the Permanent Settidment. The question is 


essentially one of fact and must bé determined on the facts and 
circumstances of each case. Where, as here, the plaintiffs sue the 
Government for wrongful assessment of lands alleged to be part “of. 
their permanently settled estate, it cannót be laid down a lori that 
the relevant survey maps are or are not sufficient to shift the onus 
on to the defendant: The decision in Secretary of State v, 
Bijaychend (10) is of no real assistance in this connection, as the 


. river in that case was not navigable, and there were ihdications, that . 


the *revenue derived from the river (such as water duties and ferry 
income) entered into the calculation when the Government Revenue 
was settled. 

We hold accordingly that the Subordinate _Judge has correctly 
held that the plaintiffs have failed to prove that the disputed lands 


, formed an Integral part of their perthanently settled estate. 


We have next tp consider the. lands in dispute in suit No. 6. 
The mouzas in that litigation are on the bank of the river Chara- 


muddi» That river was 660 ft. broad at the time of the Revenue | 


Survey and was doubtless a large navigable tidal river, Indeed, 


.it was not seriously denied before the revenue authorities that the 


river had been tidal and navigable from the time of the Permanent. 
Settlement, as is amply indicated by the maps of Renne! and 
Hodges. Here also the question arises, whether the delineation of 


‘the boundary in that thak and survey maps justifies the inference 


that the river bed was included in the permanently settled estate 
held by the plaintiff; The only distinction between tho two cases 
Ds 1. Le Ro 16 Calc. 173; L. R. 15 I. A. 186. 

3 7C. W.N. 849. . (3) (1910) 13 C. L. J. 105, 15 C. W. Ne 706 
à aetna N. 8835. d 1905-8) 3 «316 (326). 
m I 1. L. R. gs Calc. Gar. 10 CO. IX." — 

(8) (1888) I. L. R. 15 Calc. 353. , (9) (1917) 26 C. L. J. 590 P. C. 

(xo) (1918) aa C. W. N. 871. — — 
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Is that here the boundary line ofthe motizas does’ nòt include the 


“whole of the river bed but passes through it. This, m our opinion, 


wakes no substantial difference, as there is no indication that what 
formed the bed of a large public tidal navigable river at the time 


‘of the Permanent Settlement was settled with the private individuals 
who becams proprietors of: the dry lands on the two banks. Con- 


sequently, "here also, asin the case of the rivers Kaliganga kind 
Dhulis, we must bold that the plaintiffs have failed to prove that 


the disputed lands were in 1193 included in thelr ponent -— 


settled estate. — 
Thereis only one other point which requires mention. The 
plaintiffs have argued that even on the assumption that their main 


contention has failed, they have proved that the revenue authorities 


have assessed revenue on what was dry land in 1793. We have 


carefully examined the maps and have arrived at the conclusion 


that there is no foundation for this contention. "The report of the 
Commissioner and the facts elicited in bis examination in Court, 
do not Inspire absolute confidente in his procsédings, and we gre 
not prepared to hold that they throw any doubt ipon the accuracy 
of the work of the revenue ‘authorities. Nor are we prepared, in 
view of.what took place in the Court below, to direct & freeh 
enquiry and reconsideration of the whole case. j 
The result is tbat these appeals fail and are dismissed with 
costs. i uu ce 127 is assessed, at three gold 
inohurs, ` | 
A. T. M, Appeals dismiss. 
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- The expreasion “Carry on- business’? in clause 12 of the Letters Patent of the 
Caicutta High Court, is a very elastic one, „almost incapable of definition, so that 
the tribunal mustin each case look to the — clreumstances 1 Gorman 


Manindra Ct Chundr&  Girdkeriji v. Ceyardkanialji (1). 


` Chandi Charan. 


umet, " 


A suit was brought for recovery of damages for breach of contract In’ the 
original sido & the Calcutta High Court. Ths defendant, who was the: owner of 


e- soverg] collierlos in Jhecia and fn tho Rancegan] coal fieljls situated in the Burdwan 


district, didwot reside within the jurisdiction of the Court. Tho defendant Ín 
1911 appointed Mess. H. V. Low & Co, as his managing agents for all his collie- 


~ ries in the Jherla and Rancegan} coal fields, The firm was a private [imited lia- 


bility company, having an office at 19 Dalhouste Square, Calcutta, and acting as 
managing agents for variows concerns. By 2 memorandum of agreement entered 
Into between the defendant and the company (H. V. Low & Co.) the sole, absolute 
and unfettered control of the management and working of the collieries and of the 
izle of the output theréof, were conferred See ——— 


' the agreement i 


Held, that the defendant was not liable to be sued on the original side of the 
High Court, as he could not be sald to carry on business in Calcutta, merely bo- 
cane bo granted certain rights to Low & Co. under the said agreement. 2S 


Under order 49 ralo 3 of the Code of Civil Procedure order 7 rule to (1) being 


| inapplicable, an order for return of the plaint for presentation to the proper Court, 


in suits inattnted on the original side of the High Court cannot be made, 
Appeal by the Defendant. E 
AM a eee ee i 
‘The material facts appear from the judgment of 
Greaves, J.—In this suit the plaintiff sues to recover from the 


| defendant damages which he alleges that he has suffered by reasons, 


I understand, of a lease, ‘which he held from the defendant of cer- 
tain coal lands having been wrongfully terminated De 
fendant. * 


A pecina etic hl ty de dilectu de Mule 
of the süit, namely, that tbis- Court has no jurisdiction to entertald - 
the suit. The point really turns on an agreement of the s4th June, 
I911, made between the defendant Moharaja of "the one part and 
Messrs. H. V. Low & Co, of the other part, The plaintiff contends 
that by virtue of this agreement the Moharaja is carrying on busi- 
ness within the jurisdiction of this Court within the meaning of that 
phrase in clause 12 of the Letters Patent of 1865, The defendant 
on the other hand contends that by virtue of that agreement he can- 
not be deemed to be carrying on business within the meaning’ of 
clause 1s. It is admitted thatthe Moharaja resides outside the 
Jurisdiction of this Court and that gas he is carrying oD cane : 


() (1893) I- L. R. 18 Bom: rn en Ar 13. 
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: by-virtüsotthie RE Para ha cat Cm, 
jurisdiction to entertain the suit. — 
B 
y the agreement af ihe sit june: dort by clause tue Mab. — 


raja appoints Messrs. H. V. Low & Co. of 12 Dalhousie Square as 

the managing agents of all his collieries a list whereof is set out in —— 
the schedule thereto. By clause 3 it is provided that Mesers, H. "Y. l Greaves, F. 
Low & Co. shall during the continuance of the agreement hgre tho 

, tole absolute and unfettered control of the management and ‘working sI 
of the sald collieries and of the sale of the output thereof., ‘By clause 

4 it Is provided that Messrs. H. V. Low & Co. shall undertake the 
management of the collieries as therein stated and that they shall be ` 
responsible for and indemnify the Moharaje . against all claims and 
demands whatsoever in respect of the non-delivery or short delivery 

of coal or of demurrage on waggons or bad or underloading. By- 
clause 5 Messrs. H. V. Low & Co. are to provide at their own er- 

pense the necessary staff for the collieries and stores and implements 

for raising the coal and selling the output thereof, and of generally 
conducting the management including the payment of the costs of | 

the establishment of their Calcutta office. Clause 6 provides that 
Messrs. H. V. Low & Co. shall-at all times during the continuance . 

ofthe agreement use their best endeavours to raise the largest 
amount of coal and to sell the same at the best available prices, and 

Clause 7 sets out the minimum prices at which the firm undertake to 

sell the steam coal and hard coke therein referred to. Clause 8 
provides for the retention by Messrs. H- V. Low & Co. of the cost 

of working at certain rates therein specified. Clause 9 provides that 
Messrs. H. V. Low & Co. are to pay to the Moharaja five annas six - 

pies for each ton of rubble smithy dust and slack coal raised and 
despatched by them irrespective of the coat df raising the same, and ; l 
_the clause farther provides that4he firm are to be entitled to this 

coal after the payment of five annas six pies per tonto the Mobaraja. 
Clause 10 provides for the payfnent of certain commissions on coal 

to Mesars. H. V. Low & Co. for their management of the collieries 

and for their conduct of the sale of the coal. Clause rr provides 

` for Messrs. HL V. Low & Co. keeping full and correct accounts of 

the sale of coel. Clause 12 provides for the minimum quantity of i 
coal to be raised and for the payment to be made to the Mobaraja - 

upon the basis of this minimum. “Clausé so” provides that Messrs, 
Low & Co. shall regularly despatch and deliver coal to different 
parties in pursuance of certain contracts already entered into by the 
Moharaja and that the firm are to be entitled to their commission ` 

upon such coal and they are bound to make good to the Moharsja 


— = 
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thie loss suffered ‘by him for- nonsdativety of such con aè noni 
ment of«the contracts. 

1 have before ‘me: 
‘HL. V. Low and Co. in'respect of the sale of coal from ‘one of the 
‘Maharaja's ‘collieries and admittedly all contratis are entered into | 


by Mesas. H. V. Low and Co at their offi in Dalhousie Square 


‘ind sve‘similar in form swfai’s ws/amilis, The'contraci is produced 
by Mt. Pattinson vho at the date of the contract was a partner in 
the ‘firm of H. V. Low and Co. which is now à limited private com- 
peny. Now this contract is beétwaeriths Hast Indian Railway ‘by 


‘their agent of the one part ghd Movers | Low and Co. who are 


described ‘as the siariaging ayefits of the Ekra Khas Colliery ‘of the 
other part, It is not necessary for me to refer to'the clauses of the 
Contract in detail &xcept to clause 7 which provides that if the con- 
actor fails to "deliver any coal iñ the quahtiies and at the time 


and in the manner provided in the contract'he is to make good to 
ethe company the Ides sustained by the company upon the terms 
theréin stated. I thik it is clear from the cases.to which I hare 
, been referred ‘that in order to carry on business within the meaning 


of that phrase in clause 1s of the Chatter itis not necessary th&t any 
ope should personally carry on business himáelf. I need only refer 


to three cases cited before me: CHancumal v. Tulwhansatammal 


and sikers (19, to Muthaya Cheiti v. John. Harrison Allan (s), and 
to Kiemji Damedar Jairam v. Kkim]i Jairam (3). In the case of 
Chinnammal (1), tho defendant consigned goods from the mólfusil 
fo Madras for.sale by a general agent, and it was there held that 


luder bs ciecusstincce actori ih ibo case Lh stands did not 


carry on business within the Jurisdiction of the Madras High Court. 
In the case of Afwthaya (s) the defendant there had agents in wari- 
ous places in India and was sued upon Charter party made at Cal- ' 
cutta by one & his agents in respect of a ship lying at Madras ; it 
was held in that case, the terms of the contract are nót stated in the 
report, that the defendant was carrying business within the jurisdic- 
tion of ‘the Madras High Court In Gesami Shri ro8 Sasi 
Girtharji Makaraj v. Shri Govaréhenlalji Giridherifi (4), it is 
stated in the judgment at page 298 that the phrase "carry on busi- 


.ness" in dause. 12 of the Charter of the Bombay Court which con- 


tains the same words as clause 12 of the Charter is a very clastic 
one and incapable of definition, but that the tribunal must in each 


. case look to the particular circumstances and then the: passage goes 


.. Q) (1966) Mad. H. C, R. 146. (2) (1880) I. L. R. 4 Mad. tog- 
~ (3) (1888) 1. L. R. 13 Bom, 507. (gt (1893) I; Ls R, 18 Bom: s94- 
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. on in these terms "It appears to their Lordships that the Eottors 
Patent intended it to relate to business in.which a man might com 
tract debts, End QUEUE To ba PASIGO Do rud OS parool Woo Dag 
business transactione with him.” 

I now return to the agreement of tha: s4th June, 1953.. On 
behalf of the Moharaje it is said that by. virtue of that agreement 
had no control over the selling. of the coab by Mam H, V. Low F 
and Co. and that they were merely ‘persons who were selling cosl*on 
commission for him and. that that does not make him ppraqnally 
carry on, business Watin He jumadiciion: within ne naanin of ie 
decided caos 

On behalf of the plaintiff it is, said, that having regard to. the 
terms of: clause 4, namely, the indemnity. to. the Moharaja. and. the 
difference that is drawm between. the steam coal referred to in clause 
7 and the rubble smithy. dust and slack coal. referred toin. clause 9, 
that it ‘is clear that in respect of the steam coal at any rate Menara. 
Low and Co, were not general agents of the Moharaja, but-wore. his 
special agents under the terms of the contract, and although they 
might be ‘under the terms of clause 4 liable to indemnify him. ss 
between him;and themselves yet that im respect of the. contracte. for 
the sale of coal the Moharaje remained.a principal and must there- 
fore be deemed to be. carrying on business within, the meaning of 
clause rs of the Charter, I think having regard. to the form.of the 
contract which. is exhibit r and to. which I have already referred 
that the contention of the plaintiff is correct. It seems to me that 
the contracts entered into, of which exhibit p ie a sample, . were 
entered. into by Moses. H. V. Low and Co, as managing, agents in 
respect of certain collieries. named in the contracts, Having regasd 
to the terms of clause, sgo of the Indian Contract Act it seems to 
me that.although the other contracting party under, the “agreement 
in. exhibit 1 r might hare bad a right of recourse against themanagy 
ing, agents they, wore hot preciuded if it became. necessary from. pro- 
Khas Colliery Co; who admittedly is the Moharaje.. Under these 
circumstances it seems to me that within the, meaning of the passage 
to which I have already referred Gasand SAri 108 Girdhariji, v. 
Shri. Gevardhanialji, (1). the. Moharaja was, mporson Hable to be 
sued. by the person who entered-linto contracts with his. managing 
agents and that consequently he falls within the provisions of:clause. 
_ 12 of the Charter as carrying.on businéss within the. jurisdiction. of, 
` this Court, E a 

(1) (1899) I. L. R. 18 Bom, 294 (299), 
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and the form of contract entered into by the agents. I. accordingly 


hold that the preliminary objection -fails add that-the suit must , 
Manada Camda Proceed. 


Against this decision, the defendant appealed, ? 
Afr. A. N. Chaudhuri (with him Messrs. B. DRE K. 
: Zakiri and H. K. Mitter) for the Appellant, 
Meses, N. Sarap apd S. C. Bose for the Respondent. 
= C. AY. 
The ule of the Comtmcnau allows: i 
Eookerjoo, J.:—This is -an appeal under clause 15 of the 
Letters Patent-agninst a judgment of Mr. Justice Greaves deter- 


mining that this Court ip the exercise of its ordinary original civil 
"juridiction is competent to entertain the suit under clause 12 of 
the Letters Patent. The- suit was instituted on the 8th January, ` 


1915, for recovery of damages for breach of a contract alleged to 
have been entered into between the plaintiff and the defendant 


_on'the roth December, 1912. The case for the plaintiff is that the — 


contract ‘was wrongfully broken by the defendant on tho- a6th 
January, 1913, and that -he has thereby suffered loss to'the extent 
of Rs. 5,134,300. The defendant does not reside within the juris- 


diction of this Court and itis not disputed that this Court has no 


jurisdiction to entertain this suit unless it is established that the 
v defehdant carries on business within the local limits of the ordinary 
original jurisdiction of the Court within the meaning of clauso 12 
Of the Letters Patent. 

The defendant is the owner of several collieries in Jheriz and 


in the Raneegun] coal fields situated in the district of Burdwan. | 
On the s4th June, rgrr, the deféndant appoined Messrs. H. V. 


Low &.Co, as his managing agents for all his collieries in the Jherla 


. and-Raneegun) coal fisids. The firm ‘is a private limited liability 


Company, having an office at ra Dalhousie Square, Calcutta; and 
acting as managing agents for various concerns, "The case for the 
plaintiff is that by virtue of the memorandum of agreement be- .. 
tween the defendant and the company, the defendnnt must be 
deemed to carry on business in Calcutta’ within the meaning of 
clause 12 of the ‘Letters Patent. ‘The expression “carry on busi- 
noss” is not defined in the Letters Patent, and, as was observed by 


Lord Morris in- Goswami Girdharifi v. Gevardhanlalji (1), where - 
the Judicial Committee affirmed the decision of the Bombay High: 
Court in SAri Gesvami v. Gevardhanlalji (2), ee ; 


(1) (1893) I. LR. 18 Bom. 294: Le R. SEDAN s 
(s) (1890) 1. Le R. 14 Bom. 541. 
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elastic one,. almost incapable of definition, so that the tribunal 
must in each cate look to the particular circumstances. In the 
case then before the Judicial Committde, the question arose whether 
the high priest of & shrine who received personal offerings in money 
from his followers could be said to'carry on business. The quee- 


tion was answered in tho negative it was with reference to such . 


offerings that tho Judieial Corimittee observed that the phrase ‘cktry 
on business’ was intended to relate to'büsiness in which a man 
might contract debts and ought to be liable to be sued by persons 
who had business transactions with him. - The facts of the case 
' before us are fundamentally differrent from those of the case before 
the Judicial Committee, and we must détermine with regard to 
its particular circumstances, whether the defendant can fairly be 
said to carry on business in Calcutta by reason of the memorandum 
of agreement between him and Low & Co. 

We have carefully examined the various clauses of the agreement 
which confers on the firm, during the continuance of the agreement, 
the sole, absolute and unfettered control of the management and 
working of the collieries and of the sale of the output thereof. We 
have also considered the contract between Low & Co. and the East 
Indian Railway Co. dated the 26th July, 19:5. We are unable 
to hold that the defendant can be said to carry on busines#in 
Calcutta, merely because he granted certain rights to Low & Co. 


under the agreement already mentioned. Our conclusion i is that . 


the plaintiff has failed to. satisfy the Court that the defendant is 
liable to be sued on the original side of this Court. 
-The result is that this appeal is allowed with costs both here 
and in the Court below. : T 
The suit will stand dismissed; ` ° 
Sanderson, C. J.:—I agree. 
Fleteher, J.:--I agree. * 
Messrs. Watkins & Co. : Attorneys for the Appellant. 
R, C. Bose xA UE the Respondent. 


A. T. M. Appeal allowed: Suit dismissed. 


[An application for review was made on the rst March, 1920, 
on the ground that the Court should have ordered the plaint to be 
returned for presentation to the proper Court. 

Mr. S. C. Bose for the Respondent Petitioner: relied on order 
7, rule 1o(1) of the Code of Civil Procedure - and referred to Zodsa 
Collery Co. La. v. Besin Bihari Bose (1), where Fletcher J. made 
an order for return of the plaint., - 


(0 (1913) I. L. R. 39 Cak. 739. 
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aa Mr; A. M Chaudhuri fox the Appellant Opposite Party: pointed 
1930. ur gu M 
of the High Court, sud ented Gat ay tho pont tad adc been argued? 
‘Chana Charan. in Lodna Colliery Co. L4. v. Bipin Bikari Bose Çu), the ordén im. 
Mecherjee, F that case for the return. of the. plaint mist be deemed: to hava been 
” madd by. oversight. , 
The Court thereüpors dismissed the application. for review with 
~~  costz—Rejp.]. i l 
(t} (1g1ay 1. L. R. 39 Calc. 739. EP - 
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~ ^ APPRAL FROM ORIGINAL QIVIL. < 


a Before Sir Asutosh Mosher} ee, Knight, Judge, and Sir Earnest | 


jg» Edward Fletiker, Knight, Judge. 
Civic . BEPIN REHARY SEN 
1930. v. | 
January, 13 E R FOR THE IMPROVEMENT OF 
C — i CALCUTTA amp OTHERS." 
Building sitse —Calcutta Improvement Act (V B. C. of. 1911), See. "99— Han, if 
to be delineatod before sanction of scheme—Enguiry under sub-esction (2) ef 
secilen 78 ef the Calcutta Improvement. Act, if disentities the Trust to reject 
7 the application subsequently, . 
m Tho Board of Improvement Trust are not requlred' to delineate on the- plan the 
building sites before the scheme is submitted to Government for sanction: 
Pie tach of Hourdie making cogulries audac dbaections of section 78 of. ‘the. 
Calcutta Improvement Act, does not disentitie them ultimatnly’to reject the applica- 
a a aa a a 
Appeal by the Plaintiff. l l l 
= - Suit to test the validity‘of an order made by the Calcutta Improve- 
i mont Trust rejecting the plaintiffs application ru i 
section 78 of the Calcutta Improvement Act, 
Soren suit, 
of Mr. Justice Rankin, which was as follows : 
I919 Rankin, J. —In my opinian the ; defendants the Calcutta. Im- 
—* provement ‘Trust, must be dismissed. from this action with: costs 


. Appealjirom Original Decree No. 83 of 1919, esie tho dectes o£ Mr. 
Jestice Rankin, dated the goth July, 1919. 


Li P a 


» è 
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. The plaintiffs claim as against ‘them is in respect of two houses, 


talled 41-3-2, Jeliatotla Street and 7-1 Forapuker Lane, which, though | 
they do not abut upon, are very closely adjacent to a new Street - 


khown as the Central Avenue, brought into existence by the Improve- 
ment Trust under ‘a New Street Scheme known as Scheme No. 7. 


These premises are in this position, that No. 41-3-$ is. removed by . 
a small strip from what I will cgll the building line, the otttzide 


edge of the proposed new Street, and as regards premises, No. 7-1, 
that is rethoved by a strip that is rather larger. No part of the face 
of dither of these two properties comes up-to the line which is to 
mark the outside edge of the new Street, there being therefore an 
irregular strip of land between the plaintiffs premises and thé new 
building line: In these tircumstances what happened was that “the 
: plaintiff ‘in due time made an ‘apptication under section 78 of the 
Calcutta Improvement Trust Act-and it is because this application 
under section 78 was wrongly ‘rejected, (in fact it was rejected on 
the 18th December), that-he ‘brings this action.” The reason given 
for rejecting the plaintifs application was that the holding did not 
fit in with thelay aut" but-at the same time an offer of reinstatement 
in Bhowanipore was given to the plaintiff which offer he was hot 
_ obliged to accept, At the hearing before me the case looked as if it 
might bristle with other difficulties besides the question whether or 
pot that rejection wis wrongful, but owing to the action of the Em- 
provement Trust in saying that if it is ultimately held in this pro- 
ceedings that they have acted wrongly, they will, when they get the 
land from the land Acquisition Collector return it to the plaintiff, it 
is unnecessary for me to enter into legal points arising on the quos 
tion whether the plaintiff bas claimed a proper form of relief, joined 
the proper parties etc, The issue I am confining 'inyself to is 
whether the rejection of the plaintiff's application under seftion- 78 
was wrongful or -not and it is by agreement that the matter has been 
f reduced to that, e I. 7 ° 
^ Section 78 on the face of it applied only to ‘places whether the 
local Government has sanctioned the acquisition of land in-any area 
-comprised under an Improvement Scheme and whether-the land is 
not required for the execution of that Scheme. The point therefore 
upon which the plaintiff has to satisfy me, is; that the land which is 
his own property is not required for the execution ‘of the scheme 
which is sanctioned by the Government. For that purposes the first 
- thing the plaintiff has to-do is to produce the scheme and put in 
evidence showing the Government sanction"and he has put in evi- 
dence a document Exhibit F as being the Scheme, In the cross- 
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examination of Mr, Bompas, one of the witnesses for the defendants; 
he obtained the admission that in the strictest sense of the expres- 
sion, probably from paragraph 6 on page 8 down to a few lines frome 
the bottom of page 13 may be said in a special sense to be the 
scheme if it is taken together with the plans, which have been put 
in evidence. On these materials I ask myself, Am I satisfied on 
“that, that the plaintiff has proved to me that bis"land was not requir 
edfor the execution of the scheme. Now in the first place the 
Plaintiff has endeavoured to succeed by complaints as regards the 


form in which the schéme has been produced. I could suggest : im- 


provements as to compliance with the local Actas regards the scheme 
and I have no doubt that the persons who are more intimately com 
cerned .with the matter than I am might usefully give a little time 
and trouble to this matter, But-whatis quite: certain is that when- 
ever the local Government has sanctioned. an Improvement scheme, 
that is conclusive evidence that the scheme has been duly framed 
and sanctioned. Jam not thereford concerned with the : question 
whether the scheme ought not to have been framed as it has been. 
I hive got to take the scheme as it stands; what is more, the plaintiff 
bas got to take the scheme as it is ; and has to satisfy me on that, 
that this land was not required for the execution of that scheme. 
Now if I confine myself for the present to that part of the scheme 
on pages 8 to rs of Exhibit F, I find it is laid down there that 


. building sites provided will be plotted in accordance with public. 


demand “It should be said generally that there should be a ready 
market for plots from 6 cottahs to x -bigha.” I find secondly that 
in the estimate which immediately folfows on page 9 there is & nett 
expenditure of 134 lacs.contemplated ; that the gross value of the 
land is put*as 44 lacs Recovery 304 lacs, belance 134 lacs is put 
opposite the word “nett.” Mr. Bompas informed me that it is upon 


. the basis tha? all the land scheduled is gofhg to be acquired and none 
of it is going to be returned and that it is going to be dealt with for. 


the purpose of building sites—to be sold or leased out to persons 
who desire to deal with Improvement Trust in respect thereof. It 
is on the assumption that no land is going to be released upon 
special terms and that it is all going to be dealt with. Now these. 
are the two indications which are important when I como to look at. 
the plan and to take that plan in connection with the scheme. , In 


so doing. I find the plan provides for a road in the middle of the. ` 


scheduled grea and at & distance which is more or less at an even 
distance on every side, there comes a blue verge at t/e extreme edge , 


of the area which it Is proposed to acquire, Mr, Bompas says that 


-—— 
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the whole meaning of the scheme originally was that the part between 
the edge of the road and the extreme verge of acquisition are- the 


bureng sites which are spoken of. “These plans show that a largo ` 


*number of these building sites could be added and divided up into 
sites of one sizefor another. Mr Pugh says thatthe numbers have 
reference to the property as it exists to-day. That is equally true of 
the property that is going to be made part of tbe road as it is ef- thd 
property that is going to be at the side of the road. The argument 
for the plaintiff is that it is not part of the’ scheme that has been 
sanctioned that there should be any building sites at all because the 
maps show the property existing as it-did then, though it is conceded 
that the mapa must mean that there is to be demolition ‘in order to 
make room for the actual road itself. I think there is no possible 
construction of the scheme to be discovered on any such lines. Įt 
is certainly very unsatisfactory that a formal scheme taking power 
definitely to do all that may be necessary and carefully complying 
in this respect with the Local Act by making explicit provision not 
only of course for every thing that the Trust expects to do but for 
everything that it wants power to do, has not been put down‘in a 
definite and workmanlike document. Research among minutes, 
resolutions and reports is apt to result in the discovery that quite 
obvious things have been left in some obscurity. Iam very far in- 
deed from suggesting that such & scheme should not be drawn up 
in terms wide enough to have full discretion to the Trustees ‘to 
release land, to define, cut up or specify particular building sites, and 


to decide other important matters. They have too their statutory 


powers of modifying the scheme. I confine myself to the observa- 


tion that it is a little extraordinary that there should be any difficulty 
in ascertaining whether it was part of the scheme to convert a . parti- 


cular property into a new building site—to lay it out or not, Still in 
the end I find that the scheme is as Mr. Bompas described it, to 
make a new road with new building sites to reach as far as the edge 
of the Scheduled property"and for that purpose the properties are 
to be laid out so as to be suitable for such a road. If in the course 
of those proceedings, a number of special modifications are made, 
well and good. If the Improvement Trust is induced to abandon 
their purpose, and modify their scheme with regard to any part, 


, there will be land which will be not ired by reason of such 


modification. That seems to have been done in several cases which 
the Improvement Trpst have had to deal with. So far from being 
satisfied upon this scheme and upon the evidence that the plaintiffs 
property is property which is not required for the execution of the 
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scheme, 1 think there is ne evidence of that fact whatever, and the 
result is that as against these defdéndants this action must fail. . These 
defendants must be dismissed from the action with costs. Fhe 


action may be continued if it is thought worthwhile against the other ° 


defendant between whom and the plaintiff there are - other aia 
ane motion is also dismissed with coets. 


Against this decision, the plaintiff appealed. j 

Afr. Pugh for the Appellant. 

Mr, S R. Das (with Mr. Sarcar) for the Respondents. 
‘Phe judgments of the Court were as fo]lows : 


Mooker]oe, J.—This ‘is an appeal by the plaintiff in a suit to. 


test the validity of an order made by the Calcutta Improvement 
Trust rejecting his application for exemption under section 78 of the 
Calcutta Improvement Act, 1911. The plaintiff made an applica- 
tion on the 31st August, 1918, on the assumption that the land in 
dispute was not required for the execution of the scheme within the 
meaning of sub-eection (1) of section 78. Reference was thereupon 
made to the Land Acquisition Collector and the Deputy Valuer 


and the proceedings for. acquisition were temporarily stayed. The 


Board, after enquiry, came to the conclusion that the land was 
requised for the execution of the scheme and rejected the applica- 
‘tion, “The plaintiff accordingly instituted this suit, for two-fold © 
relief, namely, First. "that the proceedings for the acquisition ofthe. 
said: premises No. 41- 3 Jeliatola Street and No. 7-1 Jorapukur lane 
by or on behalf of the defendants the Trustoes may be ordered to 
be finally stayed and the defendants the Trustees ordered and 


_ decreed to conform to and carry out the provisions of section 78 in `` 
"manner stated in the fifteenth paragraph of the plaint and abandon 


the progeedings for the acquisition of the said two premises in 


~accordance with the provisions of the said section ;" and, séondly, ` 


for “the declaration that the said resolution of the defendants the 


trustees in so-far as it rejected the plaintiff's *aid application was 


and is illegal and aZ/ra vires and void and that SCAN iis 
ordered to be set aside." 
Mr. Justice Rankin has dismissed the suit on the ground that 


-the plaintiff had failed to satisfy him by evidence that the property 
‘was not required ‘for the execution of the. scheme. The appellant. 
‘has contended that the burden of proof should not-have beén 
_ thrown upon him and that in view of the proceedings taken by the 


Board ‘under section 78 -it should have been presumed that the 
land was not required for the execution of the scheme, Our atten- 


¥ 
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tior has also been drawn to section 39 of the Act which sete out the 
circamstances under which a street scheme may -bo framed; as also 
*o section 4r which sets out the matters required te be provided 
fer in improvement schemes. “Section 39 prevides that whenever 
the Board are of opinion that, for thé: propose of (s) providing 


building sites, or (b) remedying defective ventilation or (c) creating * 
new, or improving existing, means of communication asd facilities . 


for traffic or (d) affording better facilities for conservancy, it is ex- 
pedient to lay out new streets or to alter existing streets (including 
bridges, causeways and culverts), the Board may pass « resolution 
to thaf effect. and shall then proceed to frame a street scheme for 
such area as they may think fit. Section 41' provides ister alia that 
every improvement-scheme shall provide for(a) the acquisition by the 
Board of any land, in the area comprised in the scheme, which will, 
in their opinion, be required for the execution of the scheme ; ; And 


(b) the laying out or relaying out of the land in the said arca. In: 
the case before us, a scheme was prepared by the Board under 


section 39. and was submitted to the Government for approval. The 
scheme is not set out in a compactform and it is difficult to deter- 
mine from the various papers embodying it the precise scope of the 
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scheme ; but this much is clear that the scheme was undertaken _ 


because the Board were of opinion that for the purposes of peovid- 
ing building-sites, remedying defective ventilation, or creating new, 
or improving existing means of communication, Xt was expedient 
to lay out new streets or to alter existing streets in Ward No. VI 
and its neighbourhood. The scheme further stated that building- 
sites should be provided and would be plotted in accordance -with 
public demand and this was supplemented by" the obsemration that 
generally there would be a ready-market for plots of from 6 kattahs 
to r bigha. It has been centended by the Advocate General on 


behalf of the claimant that the scheme was sira orres, because - 


buildin g-sites were not denfarcated on the plans. We are unable to 
give effect to this contention. We can find nothing in the Act 
which compels the Trust to ‘delineate on the: plan: thes building: 
sites before the scheme is submitted to Government for sanction. 


In this. case, when the matter was under investigation by the Board, ` 


the Assistant Valuer stated that the disputed property was too 
small to form an independent buildingaite on a roo feet main 
thoroughfare. He recommended accordingly that the properties 
should be amalgamated with neighbouring parcels to form a suitable 
plot. The Board came to the conclusion that this view was correct 
andi iat if the application were granted the result would be that 
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Civit., — ' the holding would not fit in with the layout The plan placod 
1930, before ns shows that this opinion was reasonable and well-founded. - 
Bepin There can thus be no doubt that the Board came to this conclusion* 


?. bona fide, and, Mr. Justice Rankin correctly held that there was no 

i canny evidence to show that the land was not required for the execution 

Scu ae eof the scheme , within the meaning of sub-sectign (1) of section 78. 

Mookerjee, F. Consequently, there was no basis for the application to the Truse 
— tees; nor m there any ground for complaint in -this suit, for the fact 
that hy made enquiries under sub-section s of section 78 does not. 
disentitle them ultimately to reject the application on .the ground 
that it does not come within sub-section r of that section. P 

"The result is that the decree of Mr, Justice Rankin is affirmed 
and this appeal dismissed with costs. J 
~~ Fletcher, J.—I agree. E 
Messrs. Watkins & Co. : Attorneys for the Appellants. 

. Massrs. Morgan & Co. : Attorneys for the Respondents. 


ME E # , Appeal dismissed. 
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... CIVIL. MATRIMONIAL JURISDICTION. 


Befors Sir Lancelot Sanderen, Knight, Chief Justice, Sir Asutosh 
Mosherjee, Knight, Judge and Sir Ernest Edward 


— Fletcher, Knight, Judge. 

re : ^ . SINGRAI SANTHAL — 
1920. » 5, : j 
ra d 

March, 1. .PURAIGI SANTHALNI AND ANOTHXZ.* 2 


uL abana Disorce Act (IV of 1869), Sec. 14— Marriage, 
solemuisation a—Marriage, date of. 


_ Ina divorce case before a final decree Is mado the Pant qut Gute x di: 
tinct finding upon the question whether the marriage was solemnized In India and 
upon what date, though there ls a statement In a verified petition for dissolution of 
marriage that the parties were married to each other In British India according 
to the doctrine of Christianity. x 


— 


— 


—— No. 1 of 1919 decided by J. Johnston SONA District Judge of 
Rungpur, dated the 25th March, 1919. 


"- 
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. . For confirmation of order under section 17 of the Indian Divorce Civi. 
Act. ~ l ` 1930. 
-. ' ©The petitioner, Singrai Santhal brought a suit for ths dissolution Sing 


of his marriage on the ground that his wife Purigi Santhalni,owas 

guilty of adultery and joined the alleged adalteror, Jnana or Gena , ^» ZE Santhal 

Santhal as a'co-respondent in his petition. A decree for dissolutign ° 

of his marriage was made. The record was then sent to High Court 

for confirmation of the order, when the following order was pasted 

E bs l , 

* Sanderson, C. J.—There is no finding in the learned Judge's 
judgment of the marriage of the parties. There is a statement in 
the petition that. they were matried to each other in British India 
according to the doctrine of Christianity, and it is true that that. 
petition has been verified. But it is the well established practice - 
that the learned Judge should come toa distinct finding upon the 
question whether the marriage has been solemnized in India‘ and 

< upon what- date. Consequently we send this case back to:the 
learned Judge in order thathe may come toa finding upon that 

* point 
We hope that in future learned Judges dealing with these Divorce 
cages will follow the Judgmsnt that has just been given and that it 


will not be necessary for us to send cates i: for this reason iif the ` 
future, : 

When the’ Sidings « came after remand, the following order was 
passed by o 


Sanderson, C. J.—This malter was remanded to the learned 
Judge for a distinct finding upon the question, whether the marriage 
had been solemnized in India and upon what date. The learned 
$ judge has now found that the petitioner and the respondent were | i 
married in India according fo the rites of the Christian Baptist 
: Church, both being Christigns by religion, and thal the marriage 
took place on the gth of June, 1910. Consequently we confirm the 
decree. , 


ATEO Order for dissolution of marriage confirmed. 
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CRIMINAL REVISION. 
Before Sir Lancelot Sanderson, Knight, Chief Justice and Mr. «^ 
Justice Walmsley. 


F „n à NANDO LAL GUHA . 
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e CORPORATION OF CALCU PTA.* 


Drainage—Calextia Municipal Act (III B.C. of 1899), Secs. 299, 575—Procend- 
ings, abandonment e—Delay. 

The petitioner was convjcted on the 28th of fatus 1916 for not having com-" 
filled with the requisition which was served upon him in May 1915, requiring him 
to do certain things in connection with his premises and relating to the'drálnage 
therein’: and, ho was fined Rs. a. He did not comply with the requisition and on 
the 15th of August 1916, w fosă complaint was made agains him. The charge 
was for falling to comply with the requisition under soction 169 of the Calcutta, 
Municipal Act requiring. him within 6o days to make a "house drain emptylng into 
the sewer and to do other matters (alter being convicted -nnd fined Ra. a on the 
39h January, 1916). These proceedings were taken under section 575 of the Act. 
On the 19th. of August, the accused's son appeared and said he was making 


arrangement for departmental execution of work. The order was—''Two weeks" 
time allowed. Bix rath Septeinher, 1916." On the rath September proceedings 


werngtnyod, for one month at the instance of the prosecution. On the a5th Febru- 
ary 1919, an application was made to the Municipal Magistrate foc the revival of 
the proceedings which were stayed in fhe case pending the disposal of party's 
application for departmental execution of work. On that the Magistrate made the 
following order on the 18th September ‘‘case revived. Issue summons for 16th 
October, 1919." On the 20th November, the petitioner was convicted and was 
sentenced. to a daily.fine of eight annas for fo days from the 16th of May, 3916, 
that is, Rs.*rs in all: 


Held, ubder the special circumstances of the tase and the very great delay that 


i occurred, namely, from the 12th of September 1916 till the asth of February 19195 


as nothing was done with regard to the proceedingn,-the proceedings were abandon. 
ed, and the order pf the Magistrate convicting the petitioner of offences, committed 
from the 16th of May and 30 days afterwards, was Invalid. 

' Application for reyision' under section 435 of the Code of 
Criminal Procedure. l P 

The material facts appear from the — l 

- Babu ‘Manmatha Nath Mukherjee for the Petitioner. 

No one appeared for the other side. E — 


The judgments of the Court were as follows: 


*Criminal. Revision No. 59 of 1920, against the order of Khan Bahadnt Abu’ 
Nam Muhammad Ali, 2nd Municipal Magistrate ‘of Calcutta, dated the 30th 
November, 1919. t 
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Sanderson, C. J.—This is. a rule calling upon the Chairman of ~ China. 
«the Corporation and the Municipal Magistrate to show cause why: . 1920. 
the ordet complained of should not be set aside or why such other Nando 
order should not be made in the matter as may seem fit to this «om 
Court The order complained ef is dated the soth of November alcutia. 
1919, and by that ordef the Municipal Magistrate sentenced the . LA — * 
petitioner to a daily fine of eight anbas for 3o days from the 16th — 
of May 1916, that is, Re. rs, in -all, under section 575 read with 
eactian 299 of the -Calcutta Municipal Act, III of r899. ` i 
The facts of this case areto my mind exceptional: and the - 
decision, at which we have arrived depends upon the exceptional 
facts of this case, and should not be taken as ——— any other ` 
case m which the facts are different. 
It appears. that the petitioner was. convicted on the z8th of - 
January 1916 for not having complied with the requisition which 200007 
was served upon him in May 1915, requiring him .to-do certain 
_, cbings m connection -with bis premises and relating to the drainage 
' therein: and, he was fined Rs, 2, Apparently he did not even then 
comply with the requisition and on the 15th of August 1916, a hesh g 
complaint was made against him. The charge was for failing to ' 
comply’ with the requisition under section #99 of the Act requiring 
him within 60 days'to make a house-drain emptying into the sewer E 
and to do other matters "(after being convicted and fined Rs, 2 on 
che 28th January, rg:6)" These proceedings were taken urder  - 
section 575 of the Act On the agth of August, the '"accused's son ` i 
appeared and said he was making arrangements for departmental 
execution-of work. The order was—“Two weeks’ time allowed: 
Fix rath September 1916.™ Then, on the rath of September pro- 
ceedings were stayed for one month át the instance of the ° prosecu- 
tion.” Apparently, negotiations were then entered upon between the 
petitioner and the Municipal authorities, the petitioner alleging’ that’ 
he was too poor to carry out the requisition. It is not necessary for — . 
me to-go into the details of the negotiations, but they seem to have ^ 
lasted for a very long time. Eventually, they fell through and 
nothing came of them. Then, on the asth of February 1919, more 
than two years after the proceedin gs bad been stayed, an“application 
was made to the Municipal Magistrate ;—I will read the application, 
because, the wording of it to my mind is somewhat unusual: :— 
‘The prosecutor prays that case No. 2580 in which proceedings 
were stayed in this Court on the rath of September 1916 may be re- 
vived as the accused bas not complied with the requisition of notice 
served. Proceeding was elayed in the case pending the disposal ‘of 
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the party's application for departmental execution of work ; as the 
application for departmental action has been refused, the present 


application for revival of proceedings is being made." Upon that 


application, the Magistrate made this order “case revived. Is#ie 
summons for 16th October rgrg. Inform Sub-Inspector of the 
date.” On the 18th of September the application was granted and 


the case was revived. Then on the aoth of November, as I have 


already. stated, the petitioner was convicted and the period for which 
he was fined was for 30 days commencing from the 16th May, 1916, 
The Municipal Magistrate stated in his judgment “the period for 
which the accused has been prosecuted is mentioned as the agth of 
January to the 4th of August ; but as the complaint was filed on the 
15th of August, I cannot take into consideration the days previous 
to the 16th of May.” Presumably he was acting under the provi- 
sions of section 631 and he wasof opinion that hecould not deal with 
any period more than 3 months prior to the 15th of August 1916. 
The Rule that has been obtained has been supported upon the 


. grounds, first, that inasmuch as the proceedings were stayed on the 
Tath of September 1916 for one month at the instance of the prose- 


cution and as at the expiration of that one month nothing was done 
by the complainant, and ashe did not appear at the expiration of 
that month, it was the duty of the Magistrate under section 247 of 
the Criminal Procedure Code to acquit the accused unless the 
Magistrate thought proper to adjourn the hearing of the case to some 
other day, The Magistrate did not adjourn the case and the com- 
plainant did not ‘appear at the end of the month. It was, further, 


argued that having regard to the great delay which had occurred: 


from the date when the proceedings were stayed until the application 
for arrival (namely ' from the 12th of September 1916 to the 25th of 
February 1919) it must be assumed ,that those proceedings were 


- abandoned and that the application for revival on the asth of Feb- 


ruary, if it is to be regarded at all as courpetent proceeding, must 
be regarded as a fresh complaint  ? prefer to rest my judgment 
upon the second ground, namely, that having regard to the special 
circumstances of this case, the very great delay that has occurred, 
namely, that from the 14th of September 1916 till the esth February 
1919 nothing was done with regard to the proceedings it must be 
taken that those proceedings were abandoned : and, consequently 
I am of opinion that the order of the Municipal Magistrate con- 
victing the petitioner of offences committed from the 16th of May 
and 30 days afterwards, which conviction was made on the aoth 
November 1919, was invalid. 


F 
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This Rule must, therefore be made absolute. — 3 * Cumt. 
The fine, if paid, must be refunded. E 1990. 


” Walmsley, J.—I agree in the order-proposed. -I should like Naio 

to add that such reluctance as I may feel in interfering in this case @orporatlon of 
springs from thé fact that it was the petitioner who in the first — 
instance caused the poe M us i ° 


abeyance, . 
A. T, M. M j Rule mods absolute 


Before Sir Asutesh Chaudhuri, Knight, Judge, and Mr. Justice 


Newbould.. -~ - 2 
GR PRATT d e O CRIMINAL- 
. t0 | — 
THE RMPEROR.* | dE eee 


Warrent—Musition Board, dealings with—Issue af. general search warrapi— 
Criminal Procedure Cade (Act V af 1898), Sec. 96. Eu x 


~ Per Chaudhari, F.: : An issue of warrant referring to an Roquiry which à 
“now being made,” whed there was no enquiry by the Magistrate, le illega). i 

A laa ot gener] search warrant referring to all accounts, ledgers, stock 
books &c., correspondence and documents which may have a bearing on the 
transactions withthe Munition Board, does fot come under section 96 gao (3) 
of the Criminal Procedure Code. 

A great weight is to be attached to the statements made in the’ petition Sy the 
officer engaged In the investigation. " 

Per Newbould, J.: A Magistrate should not imuo a Lou warrant simply 
because à Police officer asks him to do so. 

Application for revision under section 435 of the Criminal Pro- r 
cedure Code. ? 

A search watrant was issued on the petitioner for production of 
certain documents at premises Nos. 301, 362, 303, Bowbazar Street, n 
Calcuts, in connection with certain complaints under sections 469, 
467/109, 161, 409, 379 379/109 &c. 


~ 


® Criminal Revision NS 3 of 1920, against the order of D. Swinhoe, Esq.) 
Chief Presidency Magistrate of Calcutta, dated the a215t December, 1919. 


S MC l 4 i k * ' * . : E i 
445 The CÁLCUTTA LAW JOURNAL. (Von. XXXI. - 
Crimimat. ` Mr, Langford Jamis and Babs Manmatha Nath sii A for 
4 — the Petitioner. 
T.R. Put . The Adoocate-General, Sir B. C. Mitter and Babu" Hemtadrac — 
The — ~ Natk Mitter for the Opposite Party. 
T aA tae The judgments of the Court were as follows: 


Fansa 7. | ^ Chaudhuri, J.: We do not think that wo càn uphold the order 
which has been passed by the learned Magistrate in this matter, 
The warrant which has been actually issued refers to an enquiry 
- which is “now being made.” Itis conceded that no enquiry is 
being made by the Magistrate and the enquiry which is therein men- 
tidned, probably refers to the investigation which is being made by 
the officer appointed by the Government to enquire into the dealings .. 
with the munition Board. The warrant does not refer to an enquiry 
' about to be made," What was prayed for was a general search 
warrant in respect of books and documents mentioned in the peti- 
tion namely, for the years 1917,1918 and 1919. The warrant as 
issued is a general warrant referring to a// accounts, ledgers, stock- 
books, etc.. correspondenc& and documents which may have a bear- 
- ing on the transactions with the Munition Board. It is said that 
" the order was made under section 96, clause 3 of the Criminal Pro- 
cedure Code, that is to say, when the Court considers that: the pur- — 
, poses of any enquiry, trial or other proceedings under the Code will 
ee dui ee ee oe EL dir 
or trial or other proceeding under the Code. 

Then, as regards the Court " considering ” the matter, — is 
nothing stated in the-petition about T. R. Pratt having any business 
transactions with the Munition «Board. It is urged that- from the’ 
name of that Firm appearing in the Schedule to. the petition, it 

" ought ¢o be inferred that there were business transactions between 
T. R. Pratt and the Munition Board. We do not find that there is 
any. material in the petition which the Magistrate could have con- 

- sidered in connection with the issue of a search warrant so far as T... 
R. Pratt is.concerned. No doubt, great weight is to be attached to 

e the statements made, in the petition, by the officer engaged in 

_the. investigation. There is nothing to suggest that he is not 

doing his very best in the matter and itis mot the intention of 

the - investigation officer to cause any damage to the parties . 

named in the petition. In fact the petition has been very carefully — 

worded so far as that is concerned. - It seems to us, however, to be ` 

an investigation conducted by the officer to find, out what offence 

if any was committed and by whom upon inspection of the books 


* 


Pu 
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and other papers if cbtainable of firms which had business transac- 
tion with the Munition Board.’ It is not suggested that this is a 


qase, under Chapter 14 of the Criminal Procedure Code, and there- 


fore it is unnecessary for usto deal with it. Reference has been made 
to the case, Clarke v. Brajtndra.(1), but-we do not think that the 
decision {a that case affects the question arising in the case before us. - 


We therefore make the rule absolute and direct that a]l the books - 
and documents taken from T. R. Pratt be returned to him forthwith. 


 Newbould, J.:—As I look at the case the rule must be made 
absolute on the following ground. That there were no materials 
before the Magistrate on which he could decide that a search warrant 
should be issued. A long petition was presented stating that certain 
offences appeared to have been committed. There is nothing in the 
petition to connect T. R. Pratt with these offences. All that is stated 
to support the application for a search warrant against him is con- 
tained in paragraph 17 of the petition which runs thus :— 

' Enquiry, is now being made into the offences mentioned above 
and it is essential for that purpose that the production of the bobks 
and accounts for the years 1917, 1918 and i919 up to date,. of 
the firms stated below should be enforced by a search warrant, as, 
for obvious reasons, the firms concerned are not likely to prodyce 


. them otherwise.” In other words the Magistrate granted a search 


warrant simply because the Police officer informed him that it wss 
necessary ; when the law requires thesanction of a Magistrate before 


the issue of & search warrant that means that the Magistrate ‘should . 


apply his mind to the íact$é-and he ought not to issue a search 
warrant simply because a Police officer asks him to do so. On this 
ground, I agree with my learned brother that the SEIS ae by 


_ the Magistrate is illegal and ought to be set aside. 


& 


A. T. M. : : l Rule made absolute, 
(1) (1912) 1. L. R, 39 Calc. 953 1 16 C. L. J. 231, ' . 
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APPELLATE CIVIL. 


Before Mr. Justica Walmsley and Sir Syed Shamsul Huda 
Kaight, Judge. - 
PROSONNOMOYI GHOSHANI | 
` ; v. ~ | 
" . GOPAL LÁL SINHA.* 


— dus for werk dene—Delay in paying—No writing—No proof 


of actual less—Ceniract Act (IX of 1873), Ste. 73—Intereat Act (Act XXXII 
qf 1839), Sec. 1. 
_ A creditor, if not entitled to any interest aader the Interest, Act, is not debarred 


from claiming interest by way of damages ander section 73 of the Contract Act. 


Section 73 of the Contract Act requires the creditor to prove actual loss : 
Surja v. Pratap (1) followed. 
bereet byway ol 66 wrongful detention 


J of an ordisary debt : Surendra v. Kunja (2) followed. 


Tho plaintiff built a house for the defendant and sued to recover Re. 606-7 as. 
for labour hod materials and Rs, 188 for Iptorest. There was‘no written contract 
and no demand in writing of interest. It was not, alleged that the plaintiff sus- 
tained actual lbas by the detention of money : 


4: 


Held, that neither under the Contract Act, noc under the interest Act, the ` 


 pla[ntiff was entitled to interest for the money due, 


Appeal by Defendant No. 4. 7 
' Suitforregpvery of money, — ot 
The material facts appear from thé Judgment. 


Babus S. K. Sinka and Gejendea Nath Dass for the Appellant. ` 


ae aa Bhattacharyya for the Respondent. 
oC A. Y. 
The judgmenta of the Court were as follows : y UE 
Walmsley, J.—This appeal arises out of a dispute stout the 
cost of erecting a house, The plaintiff built a house for the defen-. 
dant, and'he sued to recover Rs. 606-7-0 for labotr and materials 
and Rs, 188 for interest. The first Court gave him a decree for 
Rs. 308-14-0 with interest at 6 per centum.  Both' sides appealed ; 
and the learned District Judge made a slight EIOGIBCRHOD i layon 
of the plaintiff, but dismissed the defendant's appeal. 


* Appeal from Appellate Decree No. 1353 of 1917, against. the decree of 
M. Yosnf, Esq., District Judge of Murshidabad, dated the s7th March, 1917, 
modifying that of Babu Bishnupada Rai, Munsiff, Additional Court at Kandi, 
dated the 31st July, 1916. EM 

(1) (1899) I. L. R. 26 Calc. 955 (965). . (a) (1900) IL L. R.,37 Calc. 814. 


- 


e^ d 
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The defendant has preferred this second appeal. Two argu- 
ments are put forward on her behalf: one relates to the amount to 
be deducted from the plaintiffs bill in consideration of the bricks 
” provided by the defendant, and the other is as to the defendant's 
liability for interest. 

So far as the bricks are — the — d Judge's finding 
as tothe number supplied is one which cannot be oak 
this Court, 

The argument that the defendant is not liable osse. 
a more substantial question. The learned Munsif allowed interest 
as the sum was withheld from the plaintiff for along time, The 
learned Judge takes the same view : he says that the sum due to the 
plaintiff was due for work done, and that for the unlawful detention 
of that money the plaintiff is entitled to interest by way of damages, 
and in support of this view he oe A E ANAE 
v, Rukmini Koer (1). > 

It is to be observed that no EE E TEN 
awarding interest by reference to Act XXXII of 1839. It would, 
in fact, be impossible to do so, for- there i no written instrament, 
and no demand in writing. 

"Agila tithe of the Court blow pole to rely on section 73 
pf the Contract Act. The learned Vakil who appears for the res- 
pondent however argues that that section, especially in the Eight of 
illustration (*), warrants the order. That argument was answered 
by the learned Judges who decided the case of Kanalammal v. 
Peeru Metra Legoai Rewihen (2). I may also refer to the Judgment 
of Banerjee, J. in the case of Suvja Naraii Mukhopadhyay. Pratap 
Narain Mukkepadhya (3), whero he pointed out that section 73 of 
the contract Act requires the creditor to prove actual leds. In the 
present case it is not alleged that the plaintiff sustained actual loss ; 
s£ that'he had to borrow money to carry on his business while he 
waited for the defendant to pay him. In my view therefore the 
order making defendant ligble for iai cannot be sustained under 
the contract Act. . 

..We are thrown back on a third ground, a so-called equitable 
principle that when a debtor withholds payment of money due the 
creditor is entitled to interest. The learned Judge does not use the 
words equitable principle, but they have been used in addresses tó 
the Court in cases where the sameargument has been advanced. The 
principle sounds reasonable, but it runs counter to the general 


(1) (1911) 17 C. L. J. 87. (2) (1897) I. L. R. 20 Mad, 481. 
(3) (1899) I. L. R. 36 Calc. 955 (965). 
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rule of English law that interest by way of damages is not recover- 
able for the mere wrongful detention of an ordinary "debt. It -was 


— examined in the Madras case already quoted, and it was rejected, 


— 


Walmsley, 9. 


/ 


and the Calcutta case which the learned District Judge’ says is 
. distinguishable veems to me very important, In that case the’ trial 
> Judge said, "There is no express contract to pay interest *- * Co 
however I erould allow the plaintiff to recover interest as he has 
been so long deprived of his use óf the money." This Court set 
aside the order awarding interest, and Maclean, C. J., after holding 
that the case could not come under Act XXXII, and remarking that 
the order was not supported by reference to the contract Act, said 
that it was difficult to see upon what ground interest had been 
allowed. . 7 ' 

It is true that there are several reported cases in which a cor 
trary view appears to have been taken. Among them is the deci- 
sion of ‘the Privy Council inthe case of Chajmal Das Y. Brij 
Bhukan Lal (1), but that asa case came within the provisions of 
Att XXXIL -Somd of the other-cases can be distinguished ; others 
I must admit it would be difficult to distinguish. 

I think. we ought to follow the decision in Surendra Kumar 
Basw's cake (8) and allow the appeal so far as the claim in respect 
of interest is concerned. As success is divided I would order each 
party to bear his own coste - 

Shams-ul-Huda, J.—The plaintiff in this case is clearly not 
entiti*d to any interest under the Interest Act. But that in my 
opinion, does not debar him from claiming interest by way of 
damages under section 73 of thé Contract Act: In this case, hows- 
ever, the plaintiff did not claim interest by way of damages in the 


-plaint nor does it appear that the question regarding the measure of 


damafes was raised in the issues. = 4 
Under these circumstances I agree with my learned brother in 
holding that the plaintiff is not entitled to any interest before the 
date of suit. 
A. T. M. - 0 Appeal allowed in part. 
(1) (1895) I. L Ri 17 All. gu P. C. . 
(a) (1900) I. L, R, 27 Calc. 814. i j 


- 
" `~ * 


^» 


yn 


Von XXAL] - nion COUÁT. . 
CIVIL RULE. EP 


` Before Sir Asutosh Mookerjis, Knight, Judge, and Mr. Justice 
* Panton. 


4 


Li 


RATNAMALA DASI 


v. 
KAMAKSHYA NATH SEN.* : 
Pauper uli —Civil Procedure Code (Act V of 1908), :O. 33, Rr. 5, 6, 79 15—95uii 
fer mainienance by — Cause of action’— VON fo rue —Maintenance, 
right is. 


Rule 15, order 33 of the Code-of Civil Procedure is to be read along with the 
provisions of rules 5, 6 and y. . Rule 5 contemplates à sammary rejection by the 
Court at the earliest stage of the proceeding. Rule 7 contemplates a refusal of the 
application to suo as & pauper on the fourth -ground mentioned in rule 5, namely, 
that the allegations of the petitioner do not show, a cause of action. 


Rule 15, order 33 contemplates the refusal of a second M T when it , 
Win respect of the same right to sue; that is, the right to sue which formed the 


basis of the previous application. 


An application for leave to sue in ferma pauperis by tho petitioner, who whs 
the wife of the opposito party, for maintenance from hee husbend fas dismissed 
on the ground that the allegations in the plaint did not show a cause of action. 
More than two years afterwards, she made the, present application on the sth 
August, 1918, for leave to sue in forma pænperis. to recover maintenance from her 
husband for a period of more than two years vibesquent to the date whên the 
previous application was filed : 4 


Hold, that the subeequent application to suo In forme pauparls was not barred 


“by rule 15, order 33 of the Code of Civil Procedure, 
There is no substantial distinctio between ‘a right to sue’ In rule 15 and ^a. 


cause of action’ [n rules, order 33. 


A right to malatenance fs a recurring right, aired SEPETE OS It may 
be extinguished or modified by a change of circumstances, iy 


Application for revision by the Petitioner. 
Application for leave to aue in forma pauperis, — ^ 
The material facts appear from the judgment, 


* 


Babus Manmatha Nath Rey and Surja Kumar Aich for the | 


Petitioner. à 

Babus Brejo Lal Chabrabulty. and Ambicapada Di for 
the Opposite Party. 

Babu Ram Charan Mitra for the Government. 

The judgment of the Court was delivered by 


* Civi] Rule No. 330 of toig, aguinst the order of Babu S. Chakrabarti, 
Subordinate Judge, rst of #j-Percganas, dated the 8th March, 1919. 


" 
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Bookerjee, J. We are invited in this rule to consider the lega- 


lity of an order dismissing an application for leave to sue in forma l 


pauperis on the ground that it is barred by Order 33 Rule 15 Civil, 
Procedure Code. The petitioner is the wife of the opposite party. In 
1916, she applied for leave to sue in Jerma pauperis to recover 
maintenance from her husband from April 1916 to the date of the - 
institution qf the suit On that application, notice was issued 
to the opposite party and the application was refused on the ground 


mentioned in Rule 5 clause (4) namely, that the allegations in 


the plaint did not show a cause of action. More than two years after- 
wards, she made the present application on the sth August 1918 


_ for leave to sue in ferma Zawferis to recover.maintenance from her 


husband from April 1916 to the date of the institution of this suit. 
The Subordinate Judge has held that -the application is barred 
under Order 33 Rule 15; and, in support of this view, has relied 


- upon the decision in Remchad Morar v. Besanft Edulji (x)... 


Order 33 Rule 15'is in these terms : An order refusing to allow 
the applicant to sue as a pauper shall be a. bar to any subsequent 
application Qf the like nature by him in respect of the same right to 
sue. This rule must be read along with the provisions of Rules 5, 
G and 7. Rule 5 authorises the Court ro reject an application for 


permission to sue as & pauper on one or more of five specified : 


grounds. The fourth of these grounds is that the allegations do 
not show a cause of action, This rule evidently contemplates a 


summary rejection by the Court at the earliest stage of the proceed- 
"ings. Rule 6 next provides that where the Court sees no reason to 


reject the. application oh any of the grounds stated in Rule 5, it 
shall fix a day, of which at teast ten days’ clear notite shall be given 
to the oppoite party and the Government pleader, for receiving 
such evjdence as the applicant may adduce in proof of his pauper- 
ism and for having any evidence which nfay be adduced iñ disproof 


thereof, Rule 7 lays down that on the day so fixed or as soon ` 


thereafter as may be convenient, the Court shall examine the wit- 
nesses, if any, produced by either party and may examine the appli- 


cant or his agent and shall make a memorandum of the substance > 


of their evidence. The Court shall also hear any argument which 
the parties may desire to offer on the question, whether, on the face 


of the application and of the evidence, if any, taken by the Court as j 


herein provided, the applicant is or is not subject to any of the 

prohibitiens specified in Rule 5. The Court shall then either allow 

SETS neon nee AET tis d that 
(1) (1894) L L. R. 20 Bom. 86, 
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Rule 7 contemplates a refusal of the application ‘on the fourth 
ground mentioned in Rule 5 namely that the allegations of the peti- 
pner do not showa cauge of action. This is what happened here 
in tbe first instance. The petitioner thereupon moved this Court. 
This Court rejected the application and made an observation to the 
following effect: “The applicant may, however apply to sue as a 


pauper on another plaint which shows a cause of action." This ' 
observation was made «x sarteand does not consequently operato 


as a binding decision between the parties. But we are not prepared 


to ignore the observation which was made by Mr. Justice Woodroffe’ 


and Mr, Justice Shamsul Huda, We have, however, independently 
of this observation, arrived at the conclusion that it was open to. the 
petitioner to make a fresh application for leave to sue in forma 
pauperis in the circumstances which have happened in this case. 


The first plaint was rejected on the ground that the allegations did 


not show a cause of action. Thereupoh the petitioner applied to 
the Court for leave to sue in forma pauperis on the basis of a plaint 
which, she alleged, disclosed a cause of action. : In our opinion, 
Rule 15 does not ber a second application in such circumstances. 
That rule contemplates the refusal of a second application when it 
is in respect of the same right to sue ; that is the right to sue which 
formed the besis of the previous application, Now, admittedly the 


previous application did not show a cause of action. We ar8“not - 


unmindful that the expression used in Rule 5 is ‘cause of action,’ 
whereas the phrase which appears in Rule 15 is ‘right to gue.’ But, 
plainly the two rules are intended to cover the same ground, and, 
for the purposes of this matter, there is no sübstantial distinction 
between ‘a right to sue’ and ‘a cause of action,’ which refer to the 
same thing considered from different points of view. There is a 


„further difficulty in the’ way of the opposite party. The second 


application is in respect of a buit in which maintenance is claimed 


for a period of more than two years subsequent to the date when — 


the previous application was filed. Now aright to maintenance is 
a recurring right, accruing from day to day. It maybe extinguished 
or modified by a change of circumstances. It cannot by any stratch 
of language be suggested that the claim to maintenance for the 


. period subsequent to thé presentation of the previous application is" 
. the same right to sue'as furnished or would have furnished a cause 


of action for the previous application. On both these grounds, we 
hold that the Sytordinate Judge should have dealt with the applica- 
tion on the merits and should not have dismissed it as barred under 
M x 15. 


c 
Pd 
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Ths r&ultnis that: this rule is made absolute,|the.order of the . 
Subordinate!Judge set aside‘and'the case: remitted to, him.in order * 
that. hå- may; deal with thé'case in accordance with law, The peti. , ; 
tioner is entitled to hencosts of this rulo to be realised from the ý 
opposte partye Wo- assess thé: hearing-fee at one gold mohur. 


ALT; Me Aule made absoluts. 
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APPELLATE CIVIL. 
Bifore Mr. Justice Richardson. and Mt: Justice Beacheroft: TM 


_BASUMATI DEBI ms 
ij t. " i 
TARITBASANI DASI AND, OTH ERS, * , 


: Aspen —Order remanding a suii —Civil Procedire Code (Aci V «f 1908), O. 41, 


A. £3, O. 43, R. I (#)—Order irregularly made—Cause, determination of— 
“Appellate Court, power of—New points, raising of. ~ 


. An appeal’ lios against — remanding acase by the appellate Court, 
which, In form and substance, isan order undes rule 23, order 41 of the Code of 
Civil Procedure, whether regularly or irregul arly made. 


. Thé detertnination of causes depends on the allegations and the proof. 

An appellate Court is not entitled to raise new points involving fresh evidence 
In appeal and to refhand the case for the — which never occurred 
to the parties previously. 


‘Appeal by the Defendant. : 


_ Suit to establish the plaintiff's right of way over certain plots of 
land belchting to the “defendant. 


The thàteriál facts appear from the judgment. | s 
Mr. S. N. Banerjee and. Babu Taraheswar Pal Clewihu)y for 
the Appell&nt. ; 
Dr. Jadu Nath Kanjilal for the Respondents, 
The judgments of the Court were as follows : ' " Jai 
 Hiehardson, J.—This ig an appeal from an order of the Sub- 
ordinate Judge of Hodghly, dated the roth March, 1916, : The order > 
is an‘otdet of remand made ina suit brought by the plaintiff to 


establish her right of way over certain plots of belonging ‘to the 


* Appeal from Appellate Order No. 107 of 1916, an order of the Sub- 
ordibate Judge ‘of Hooghly, dated ‘tho toth March, 1916, reversing that of the 1 
Mupsi of Hooghly, dated the sspd December, 1913. ' 


- 
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“defendant Srimati Basumati ‘Debi, the appellant before us. In the Cm 
'iria case the suit was tréated by the learnéd ‘Munsif ‘and by tho aoib: 


“parties as a suit to establish ad easement over the land in the nature ` Basmati Deb 
‘of a right of ‘way acquired by “prescription under the provision of 
"section 26'of ‘the’ ‘Indian Linhitatton Act or in the nature of wright | 
“of way of necessity. Jn the’ Trial Court the plaintiff failed and the « Richardson; 5. 
"suit was disthissed. "When ‘the cise came before the Court below, . 
the learned Subordinate Judge concurred with the"Munslf in hold- 

‘ing that on the evidence on the record the plaintiff had failed to 


—— Desi, 


' prove that she^ was entitled toa right of way either on the basis of 
‘prescription or onthe ^basis'of necessity, . Looking at the pleadings 


>and the issues E'should have thought that when he came to that cor- 


~ clusion, the learned Subordinate Judge would bave at once dismissed 


the appeal ‘and~‘cénfirmed - the*decrse of ‘the’ Munsif. - Instead of ` 
-doing this, however, he went on'tó discuss other questions which do 


"not appear to have’ occurred to: the parties or their legal advisers or 


to'the Court'atthe trial He suggested’ that even if there was no - 
easement-made out under the: provisions of: section 's6 or oven if the - 
claim in so far as it was dependent on that section was barred by 

limitation, not having been ` brought -within.two years of the time 

when the right of way was obstructed, nevertheless the plaintiff might 
"have:some title founded ‘either on custom or grant or-some right to ~ 


"use this.way as village road or even as & public road. If the plaint y 


be read as'à whole with ‘reference to the--statement of- facts to-be 
‘found there, it is- «quite «clear. that:the plaintiff based-her case either 
on section 26 or on. necessity and on no other ground. "The Sub- i 
" ordinate : Judge- refers to paragraph 7 of: the ‘plaint, - ‘which asserts 


‘generally: that the!plaintiff has acquired an: indefeasible right of user 


to pass and re-pass over the plots in dispute and that no one has a 
‘right tó prevent, her by- putting up. fences or in-any-other manner. 
? That assertion, however, is- merely x summary of the claim as it is 


, put forward in the:' preceding - paragraphs of -the‘plaint. + It is quite 


- -Cloar, as I have said, from! the preceding paragraphs that the plain- 
tifs claim is^ founded: either’ on- prescription under the act or on 
. necessity. The learned Judge furthet-: refers to iuste No. -s as that 
, issde was framed by. the-Munaif, The issue runs as follows :— 
“Has the plaintiff a right of éasement of way or of necessity over 
the disputed land." It may be that reading the issue apart fron 
the pleadings and apart from the allegations ‘of facts on which the 
plaintiff founded her claim, it would be wide enough to cover ques- ; 
tiona`of grant or custom or dedication, But it is an elementary rule = 
Hat the determina ation of causes — on the allegations and tho 


* 
4 T e P d 


` 


* 


THE CALCUTTA LAW JOURNAL. ' [Vor. - Xxxi 
proof, In one- part of his judgment dealing with issue No. s, the , 
learned Munsif says : “On the whole, the plaintiff's witnesses speak ` 
about the public- user of the pathway which is not the plaintiffs 

case": It is plein that the path was not claimed by the plaintiff as 
x village path or ta E public path and the learned Subordinate Judge 


. Was not entitled to raise new points involving fresh evidence in 


appeal and to remand the case for the trial of questions which had 
never occurred to the parties previously. 

It has been suggested by the learned Pleader who has appeared 
for the respondent that this order of remand made by the learned 
“Subordinate Judge was not an order under rule s3 of Order XLI 
' from which an appeal would lie, but under rule a5 of the same 
Order from which no appeal would lie. In form, however, the order ' 
is an ordér under rule 23. The suit bas been remitted to the Trial > 
Court to be re-heard not only on the evidence already recordéd but , 
` on such further evidence asthe parties may desire to adduce. It. 
may be that regard being had to the terms of rule 23, this is not a 
aso in which'it was, strictly speaking, open to the learned Subordi- 
nate Judge to make an order under ‘that rule. But whether the 
order was regularly made or irregularly made it appears to me to be 
in form and rudstance an order under that rule. That being so the 
order must to treated asan order under rule ss. from which an 
appeal lies. On this point Iam unable to accept the contention 
of the learned.Pleader for the respondent, ^ 

The result is that in my opinion, the order of remand must be 


+ 


. set aside and the suit remitted to the Court of the Subordinate Judge 


- in order that the appeal to “that Court may be finally disposed of 


: with reference to the observation Ihave made. In setting aside that ` 


part of the judgment of the Subordinate Judge which remands the 


. suit ere leave untouched his findings on the rest of the case. It may, ` 


therefore, be unnecessary in that court to do more than to make & 
decree but, as I «have said, it will be for the Subordinate Judge to _ 
_ dispose of the appeal The appellant is entitled to the costs of thii 
appeal. We assess the hearing-fee at three-gold” mohurs. 2. de 
‘Beacheroft, J.—1 agree. í 
^ A, T. M. : |. ^ Appeal alleroed + Cast remanded. 
is : jw 
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Before Mr. Justice Walmilg and Sir Syed Skaimsu! Huda, Knight, 
Judge. 


-e |  MOHENDRA NATH CHAKRAVARTI 
v. 
' . RAMTARAN BANDOPADHYA AND ANOTBER.* 


Appeal—Order remanding a ssii—Chil Procedure Code (Aci V ef 1908), O. 437 


R. 1 (n . 


No appeal lies against an order passed by an Appellate Court enhn aue 
otherwise than under order 41 rule 24 of the Code of Civil Procedure. 
a : L 


Appeal by the Plaintiff. 
Suit for possession.  - uA 


The material facts will appear from the following extracts from. 


the jidgment of the lower Appellate Court :—  - 
| “This appeal arises out of ,an unfortunate litigation started in 


September, 1910, and the end is still far from sight. The plaintiff. 


and the Defendant No. x each purchased a moiety .of premises 
No. 15, Mullick Lane, by two separate Aej«Jes, within about a 
month of each other, from a third party, The plaintiff agreed to 
take the northern half, with a passage opening out to the Mullick 
Lane, and the defendant. No. 1: agreed to take the southern half 
abutting on thé.sajd lane. "The contending parties are in pogfession 
of their respective portions, and the plaintiffs complaint is that .the 
defendant No. r has encroached upon a piece of dand appertaining 
to the plaintiffs portion, measuring 7 chattacks ss square feet as 
alleged ig the plaint. The, plaintiff also claims some title deeds. 
The defendant No. 1 contends that the disputed land appertains 
to his own portion and that the necessary title déeds haye already 
| been delivered, and that the suit is not-maintainable as framed. 


_ “The suit was- partly «decreed in the lower Court bn sand 
December, 1911, on the basis of a local enquiry by g- Commissioner. 

An appeal and a cross-abpeal were filed and the Appellate Court 
‘remanded the suit for new trial after a fresh local enquiry, by its 
order, dated 48th February, 1913. The Munsiff tried tho suit afresh, 
but found that the result of the fresh local enquiry was wrong. The 
lower Court struck out a boundary line "of its ‘own, on grounds 
which seem to me to be arbitrary, and holding that the boundaries 
of the entire premises are as stated in the judgment, partly decreed 
the suit on the 16th December, 1915. The plaintiff bas preferred 
this appeal, and the defendant No, 3 1 bas fled crost-objection. . 


* Appeal from Order No. 46 of 1918. 


33] 
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“This appeal vas first Beard on. rd May, 1917» “It Beeined to 
me desirable to rectify the errors of tho’ previous Commissioner, 
and hence I appointed Babu Bananísli Chatterji, pleader, tö holde ^ 
fresh local enquiry. aiid I kept the appeal pending in my file Babu, 
Banamali Chatterji bas submitted his report with amap* . ^" 


ot or o6 NOR f 


was not satisfactory. Re MEME 
"The matter is a very -trifling one, and the litigation is being 
prolonged on account of the very strained feelings between the 
parties. They’ do not choose to settle the matter amicably; hor to 
go to arbitration. They want a judicial decision; snd thí Can only `. 
. be passed on sure grounds. Hence, although it ‘is much to'be re- , 
 gretted, another remand is ‘necessary for a proper ' and‘fair judicial 
a Theiowaer ofthe Ind dodho ost should: betexumined oia i 
to fix the western boundary. Some authorised servant of the Calcutta - 
Corporation should also be examined to point out the boundary of = 
the Mullik Lane. The previous fence on the north erected by Babu 
Priya Nath Mullick should be located, and for this purpose the said 
; gentleman'should be further examined if necessary or his accredited 
"servant. The vendor of both the contending parties should also be =~ 
examined. An explanation should be taken from the plaintiff as to » ~ 
why the area of» the disputed land as shown by him to the present 
Commissioner does not agree with the plaint. A fresh local enquiry 
‘should be held this time by an Engineer Commissioner. It would d 
be desirable that the above and other witnesses regarding, boundaries 
* should be examined before the Commissioner. ^ 
“I therefore’ direct that the. suit be retried in the -light of the 
foregoing remarks. The plaintiff has pitherto, deposited in the first 
- instance the Commissioners’ fee in all the enquiries, except as to a ` 
part of the present Commissioner's costae For the sake of fairness, I | 
would direct that the Defendant No. r shall deposit the coats of the 
` fresh local enquiry after remand, wiich shall however be costs in the S 
suit, and in justice to him I further direct that in supersession of the 
order of 11th July. 1917, passed by this Court, the amount paid by - 
the Defendant No. 1 for ‘supplementary enquiry be also considered . | 
to be costs in the suit, The lower court shall decide as to which 
_¢ party. should primarily deposit the costs of summoning the addi- 
^ tional witnesses. Both parties shall be at ljberty to adduce further f 
evidence, The Commissioner shall relay any or all the maps used 
' . jn evidence and filed by the päities; as he thay think necessary, but 


^ 
* 
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he shall. not take ipto, account the map. prepared, by Ae GOA l 
" sioners before in the course of their local enquiries. 

e “It is, therefore, ordered that the appeal and cross-appeal be 
boil allowed, aod this decreas of the lower court, so far as it relates 
to the disputed strip, be set aside.: The suit is remanded for fresh 
trial in the light-of the. foregoing. remarks. The costs of this appeal 
ahall abide. the. result The portion of.the decree regagding the 
documents be affirmed. The. retrial, in, tho, lower court shall be 
expedited as far as possible. The court-fees on the appeal and 
cross-appeal shall be refunded.” 

a Against this judgment the present appeal, was — 

Dr. Jadu Nath Kanjilal and Babs " Amarendranath Heii tor the 
Aopellant. 

` Babas Bayanashibast Monher}ee, Sursadrangth Gera] and 
Rrisknalal Banerjee for the Respondents. l 
‘The Judgments of the Court were as follows : . 

Walmsley, J.—A preliminary objection is taken in this case 
that no appel lies. The order complained of is an order remanding 
the cise to the first Court. Apparently the order is not made under - 
Or. XLI, R. 23, C. P. C. and it is only against an order of remand 
under that Rule that an appeal is allowed by the Code. I think the’ 
objection must be sustained and the ‘appeal dismissed with costs; ` 
hearing-fee, one gold mohur. 

The croes-objettion is not pressed and is dismissed with costs. 

Let the record be sent down at once to the. lower appellate 


Shafnsul Huda, 1— agree "n. | 
ATM. . : ` 2 Appeal dismissed. | 


T Cias 
1920.7 + ` 
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— Befera Sir Nalini Ranjan Chatterjea, Knight, Judge and Mr Justice 


Fanten, . . 


PRASANNA CHANDRA CHATTOPADHYA AND OTHERS, "" 


1 v 


V. 


e BAIDYA NATH MISTRY anD OTHERS, * 


Appeai—Ordtr remanding a suil—Order deporte i P made under O. 41 
R. 23 df the Code of Civil’ Procedure (Act V of 1908)—Order. irregularly 
made + - an 
An appeal lies against an order of remand by an appellate Court under 

Order 41, rulo 33 of the Code of Civil Procedure, although tho order ought not 

to hav» been mado under that jule : Basumeti v. Tariibeséni (1) followed. - 


, Appeals by the Defendants. . : 


AN 


i 


suiu for declaration of title to, and —' possession of ; 


two parcels of land. 

"The material facts appear — the judgment. 

, Babus Jeges. Chunder Ry and Swres Chandra Talukdar for thè 
Appellants. A 

Babus Samatul Chandra Duti and Bimj Mohan Majumdar to for 
the Respondents, wwe a 

The judgment of the Court was as follows : 


These appeals arise out of, two suits for declaration of title to, 
and recovery of possession of, two parcels of land. 

With regard to one of these parcels, the xecord-of-rights i8 in 
favour of the appellants, and with tegard to the other it 4s against 
thom., With regard £o the former, the respondents brought a suit- 
against the appellants. The latter brought another suit against the 
respogdent in respect of the’ other piece of land. The land claimed 
by the appellant lies just to the east Of the land for which the res- 

t brought his suit. The appellant claims the ldnd in his 
suit as part of. Jamberdwip : while the“ respondent. claims the land 
as part of Khoyerkati. 

A Commissioner was appointed to make a local investigation and 
he submitted his report. ^ The learned Munsif on a consideration of 
the report and other evidence adduced by tlie parties gave a decree 
to the appellant in respect of the greater portion of the land claimed. 

* Appeals from orders Nos. 332 and 333 of 1916, agalnst the orders of Bábu 


Achinta Nath’ Mitter, and Subordinate Judge of Barisal, dated the sgrd May, _ 


1916, reversing those of Babn Surjya Kanta vere Munsiff of Perojpur, dated 
the acth April, 1914. . 
(1) (1918) 31 C L J. 3540 


p> 
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by him as plaintiff and dismissed the'sult of the respondent entirely. 


' The respondent therefore appealed to the lower appellate Court and 
the learned subordinate Judge being of opinion that the trijunction 


point had not been correctly placed and that it was not safe to © 


accept the boundary line obtained by measuring from a certain 


point mentioned in his Judgment and further that a better result was. 


likely to be obtained if” the’ measurement was made from «he citka 
ckita, remanded the cases to the Court of first instance fer ascer- 
taining the boundary with directions to re-admit the suits and 
determine them after getting a local investigation made according to 
the directions given in his judgment and allowing the parties to ad- 
‘duce any additional evidence if they wished to do so. Against that 
order of remand, the present appeals have been’ preferred. 


A preliminary objection has been taken to the hearing ofthe. 


Appeals on the ground that as the Court of first instance did not 
decide the cases on a preliminary point, the order of the lower appel- 
late Court did not come within Order 41 rule 23 of the Code and 
that therefore »no appeal lies against the order, as the orly appest 
provided by the Code is under Order 43 rule 1(n) posee 
under Order 41 rule 23. 


We have been referred to the case of Mohendra Nath Chwcher-. 
varti v. Ram. Taran Bandojadkya (1) in which the learned Judges - 
held that no "appeal lies against an ‘order- passed by an appellate 
Court remanding a case otherwise than under Ordér 41 rule 23 
C. P. C. But the question is whether an appeal does not He in 


cases where the order purports «to be an order under Order 41, . 


rule 23, although the order ought not to have been made under that 


rule, On that question we have been referred by theelearned . 


pleader for the appellant to an unreported decision in S. A, No. 197 
of 1916 decided on the 18th. January 1918 [Basumafi v. Torit 
- Basani (a)| In that case Richardson and Beachcroft JJ, observed 
"whether the order was regulafty or irregularly made, it appears to 
be in form and substance an order under that rule. That being so, 
the Order must be treated as an order under rule 23 from which an 
appeal lies”: and the learned Judges overruled the preliminary 
objection that no appeal lay against the order. 


We think that in the -present case the order made by the lower 


a ppellate Court -purported to be, and was in form and substance an 
order under Order 41 rile 23 although we think that the Court 


4) (1919) 33 C. W. N. 1049 ; 31 C. L. J. 357. i 
(1) (1918) Since reported, 31 C, L. J. 35473 44 I. C. 416. T 
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Baidya Nath. - 
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BATE is, doubt if that Court considered it necessary that there should be a. 
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ought not to haye remanded, the case under the provisions of that 
rule, The preliminary objection must accordingly be overruled. — ! 

The cases not having been decided on a. preliminary point, the 
Court of appeal below ought to have decided the appeals itself. N3 


, local investigation by the "Commissioner or that any additional evid- 

ence should havo been taken to enable it to * pronounce jadgment, 
* might have directed. a further investigation, or taken additional 
evidence. In the presectt Case, however, it appears from, the judg-. 
ment of the munsiff that the parties did not want any further investir 
gation or tq, produce any. further material.. The learned munsif 


ys, Twas once tempted:to pass orders for a fresh investigation.. 
although neither party made. ‘any the faintest suggestion to that effect. . 


On a most anxious consideration of the evidentiary materials placed 
. before me and the facts and circumstances of these cases, I am dis- 
posed to think that any further local investigation will respit in 
. nothing but an infructuous expenditure of time and a protraction of 
these contentious litigations to the immense harassment and pecunk 
_ ary loss of the parties. The parties in these cases appreciate this 
"position and are anxious for a judicial settlement of their prolonged 
dispute and resist the suggestion of any further local investigation 
whieh would indeed be an unwelcome infliction upon-both parties 
without in any wise ensuring chince of furthering the ends of justice, 
for the materials at the command of the Civil Court Commissioner 
that was deputed to make the local investigation are for all practical 
purposes exhaustive and neither party has in contemplation any 
additional materials: that might with advantage be supplied to the 


I 


commissioner. . Neitber party calis into question the Integrity of the 


Cormminaibner or offers ‘to put his report to the test of a cross 


examipation,” 
These remarks € seem to bé conclusive, but if the lower 


appellate Court thinks that’ the investigation is wrong and that there 
should be a further investigation, in order to enable it to pronounce 
judgment wo think that it may direct such investigation. 

Our attention has been drawn on behalf of the appellant to the 
fgct that the Court of first instance upon a consideration of the evid-. 
ence as to possession came to the conclusion that-the appellant had 
proved'hi& title by adverse possession for 12 years and that the 


respondent. had failed to prove possession within ra years in the ; 
suit in which he was the plaintiff, and that the learned Subordinate 


Judge has not touched this question at all, and jt. is contended that 


had this question been gone into by the lower appellate Court and : 


N 
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, decided in favour of the appellant, there would have been no necessity. 
fór remanding the cases for further investigation. 

“It is true that the Subordinate Judge has not touched this ques- 
tion but he might have thought .that a decision on the question of. 
boundary was necessary for determining the question of possession, 


` and limitation, He has however, not said so in his Judgment: 


In all these circumstances, wo think that the order of thg Court 


below should be set aside and the cases remanded to that Court for 


a decision of the appeals before iL. If that Court cobsiders that it 
cannot decide the cases without ‘a local investigation or thatthe 
question of limitation and of title cannot Be decided without such 
investigation, then a Commissioner may be appointed for the pur 
pose. The Court may also take additional evidence if it considers 
it décessary in order to enable itto pronounce judgment but-in 
either case it must be done by the appellate Court itself, or by 
directing the Court of first instance to'have the investigation made, 
and to take additional eviderice retaining the appeals on its own file, 


Coats will abide the result. ; 
A. Te My l , Appeal decreed ; Cate remanded. 
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CIVIL RULE.. 
Before Mr. Justice Beackersft. 
SIB KUMARI DEBI ` — 
V. e 
. SECRETARY OF STATE FOR INDIA IN COUNCILS 


Procedure — Witness falling: io abpear— Civil Procedure Cede (Act Y af 1808) 
0. 16, Rr. I?, 19—Fis, when can be imposed. 


Rule 11 of order 16 of the Code of Civil Procednie provides foc a case wheté 
the person satisfies the Court that bo has not intentionally failed to carry out the 
order: - Rule 12 applies to the alternativo- case of a porsog falling to satisfy the 
Court whether he appears in order to offer an explanation or not. But in either 


caso whether the facts are thpeo contemplated [n rulé 11 or rule i3 the Court cai 
2 only proceed after attachment of tho property. 


#Civil Rule No. 548 of 1919, against an order of J. N. Pringle Esq., Sottlement 
officer, Gaited the gist July, 1919, affirming that of Modlyi Shekh Abdulla, Assist- 
ant Settlement officer. 


February, 13. 


M 
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Application for revision under section 115 of the Code of Civil 
Procedure. 


bu 


." A summons was served on the petitioner asking for certain ` 


information regarding a Touzi in which she owns an eight anna 
share. As sho failed to appear she was fined rupees 5o under O. 16, 
rule 12 of the Code of Civil Procedure. 


The material facts appear from the Judgment. 

"n Babs Amulya Kumar Bhattacharjes for the Petitioner. 

; Babe Ram Charan Mitter for the Opposite Party. ~ 
The following jadgment was delivered by i 
Beaeheroft,J.—This Rule is directed against an order `by 


- which the Assistant Setflement officer imposed a fine of 50 rupees 


on the petitioner and an order on appeal by the Settlement officer 
affirming that order. The Assistant Settlement officer purported to 
act under Order XVI rule ra Civil Procedure Code. . 


It appears that a ‘summons was served on the petitioner asking | 


fpr certain information regarding a Touzi in which she owns an 
eight annas share. The. summons was served on the 28th May on 
an employee of the petitioner. The ‘petitioner states that on the 
ath. May she sent an officer to the Assistant Satilemant officer, but 
he" yas told to go away on the ground that that was not the day for 
hearing the matter. In fact the goth was the date fixed. Thena 
notice was issued on the petitioner to show cause why she should 
not be fined for not carrying out the order. The petitioner's officer 


` showed cause, but he did so on paper which did not bear a court- 


feb. On the roth June the order complained of was made by the 
Assistant Settlement officer. 

The “objection taken against the order is that the procedure laid 
dowa in rules 1o, rx and 12 of Order, XVI Civil Procedure Code 
had not been carried out. Rule ro provides in the first clause for 


: issue of summons to give evidence or produce documents. The 


second clause of that rule provides that where a person summoned 
has failed to attend the Court may issue proclamation requiring him 
to attend, The third clause of rule ro provides that instead of 

issuing proclamation or at the time of issuing proclamation or at 


any time afterwards the Court may issue a warrant for arrest ofthe 
person and make an order for attachment of his property Then. 


rule rr provides that after the attachment of the property if the 
person appears and satisfiss the Court that he did not without law- 
ful excuse fail to comply with the suinmons or intentionally avoided 
the service, and when he has-failed to attend at ths time a place 


e. 1 
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want” 


Vor, XXXI ] HIGH COURT. ~ 


named in the proclamation J iie picin: 


tion, the Court shall direct that the property be released: Rule rs 


. geovides that the Court may, where mitch person does not appear, 
> Orappears but falls so to satisfy the Court, impose upon him a 


fine. 


In support of the Assistant element floes order i's now ° 


argued by the learned Government pleader that rule 14 must be 
read independently of rule rr and that in fact it must be read 
immediately after the first clause of rulé ro that is, that when a 
person has been summoned, if he fails to appear in answer to sum- 
mons then the Court may proceed under Rule ys. Itseems to me 
that that contentian cannot be upheld. Rule ra provides two 
alternatives, that is, non appearance of the person or his appearing 
and failing to satisfy the Court. That seems to me to be the alter- 
native of the facts which are contemplated in Rifle rr namely the 
person appearing and satisfying the Court To put it in other 
words Rule rr provides for & case Where the person satisfies the 
Court that he has not intentionally failed to carry out the ordér: 


. Rule 12 applies to the alternative case of a person failing to satisfy 


the Court whether he appears in order to offer an explanation or 
not. But in either case whether the facts are those contemplated in 
Rule rr or Rule rs the Court can only proceed after attachment of 
the property. In the present instance there has been no attach- 
ment of property and the Assistant Settlement dfücer's order was 
without jurisdiction and must be set aside. The fine if paid must 
be refunded to the petitioner. ` 

I make no order as to costs. - 
aT. M. ED i Rule made absolute, 


L 


APPELLATE CIVIL. . 


Beers Sir Nalini Ranjan Chatterjea, Knight, udin, and Mr. 


Justice Panton, 


MRS. WINIFRED McQUILLAN 
p. 
MRS. WINIFRED CHAPMAN.* 


Guardianshij—Mether loading an irregular life—Guardign — D — 19, $0. 


y —Guardien, appointment af,‘ considerations Sor—Motker, ý permanently 
Socfetis her right te the custody of child. 


* Appeal from Order No. 309 of 1918, against an order of A, J. anne 


Esq., District Judge of a4~Porganas, dated tho 31st August, 1918. 


* 


Civic. 
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Civibs: . -Guardianthip of a minor obild i given temporarily to grandmother instead of 
Mem to mother, who was leading a very Irregular life at the time of. the institution. of 

— ' tho proceeding and her conduct was such that it would be wrong to confide a child, 


Mrs. Winifred to her. . 

McQuillan : 
-© . _, Tho mere fact that the mother is unable to earn more than a small and 

Mra. Winifred Domibly precarious Income is in itself no reason for depriving her of the child. 


Chapman. i . 
— — The fact that the grandmother is able to keep the child in very suitable physi- 
` cal surroundings, has weight in'the consideration ef the question whether a 
should be appointed guardian. i 
The mother by such appointment, does not E forfeit all hor natura] 
right to tho custody of her child, f 
. f Appeal by the Petitioner. ^ 
Application for guardianship of a minor child. 
The material facts appear from the judgment. 
Mr. R. C. Bonerjes, Babus Dhirendra Krishna. Ray and Ramen- 
«dra Mohan Majumdar for the Appellant. | CE 
>. Messrs. S. K. Sen, Langford James and Babus Sarat Chandra 
Mukherjee, Riskindra Naik Sarkar and Kriskma Lal Banerjee for 
the Respondent, 
C. A. Y. 
The judgment of the Court was as follows : l 
February, 9. ` Tho parties to this appeal are mother and daughter. Each ap- 


plied to the District Judge to be appointed guardian of the child 
i ofthe younger woman, a girl born onthe ssth December 191s. 
The petitioners were heard together with the result that the learned 
judge came to the conclusion that the child's mother, Mrs. Mc, 
Quillan had been behaving ina manner in which no respectable 
married woman should, and that the interests of the child would be 
: best protected by her being placed under the guardianshi p of Mrs, 


Chapman, her grandmother. The latter person has accordingly : 


been appointed guardian and HOUSE Ote IY, Mc. Quillan 

prefers the presènt appeal. 

— Thelearned Judge rightly observes that the case is an exceed- 
-  ingly painful one and deplores the fact that that such a case should 

have come before a Court of Justica At the suggestion of the 


' learned Counsel for the parties we have ourselves endeavoured to. 


induce the parties to come to terms, Our efforts have produced 
no-useful result. We must ‘therefore consider whether on the evid- 


conclusion and whether tho case is one in which tha ‘intarests of 
the child "— that the mother should bs deprived af its custody. 


/ 2i ` 


— 


"  encethelearned Judge of the Court below has come to aright ` 


Ax 
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It has been strongly urged by learned . Counsel for the Appellant 
that in these proceedings Mrs. Chapman has been actuated more- 
by-hatred of her daughter than by a desire: for the welfarezof the 
dild. It is true,-that there is a good deal of bitterness in Mrs. 
Chapman’s attack, there is. indeed. bitterness on. both sides. But 
we are satisfied that she is really anxious for the. good of the child, 
who has lived in her house from early infancy. 

. The evidence, oral and documentary has-been discufsed before 
us at length. We do not propose to enter its sordid: details. It is 
enough to say that. we are satisfied on it that the-learned Judge of 
the Court below,has justly appreciated the conduct of the Appellant. 
This evidence clearly ‘shows that shortly before the case was tried 


, she had been leading a very irregular life gnd that her conduct was 


such that it would be wrong.to confide a child to her care. 

It has been urged that the learned Judge has been unduly in- 
fluenced by the fact that Mra. Chapman is in. more comfortable 
circumstances than her daughter andso able to give tha child & 
pleasant home. We quite agree that the mere fact that the mother 


is unable to earn more than a small and possibly precarious income . 


is in itself no reason for depriving her of her child. But the fact 
that Mrs, Chapman is able to keep the child in very suitable physi- 
cal surroundings has weight in the consideration of the question 
whether she should be appointed guardian. In our opinioh the 
learned Judge has not attached undue weight to this. fact. 

On a' consideration of the whole evidence, we are of opinion 
that it is for the welfare of the child that it should, for the present, 


remain in the custody of its -grandmother, Mrs, Chapman, even 


though her union with Mr, Chapman is irregular. We do not, 
however, say that Mrs, McQuillan has permanently férfeited all 
her natural right to the custody and society of her own daughter. 
We are informed that her husband, who is now a sergeant in the 
British Army at present serving i in Mesopotomia, is likely to return 
in the near future, There is'evidence that he wishes that his wife 
should have the child, who was born during their wedlock, should 
sergeant McQuillan and his wife lead a regular life together, a 
thing which it appears they haye not hitherto done, the situation 


_ would be changed and it would be for the District Judge on appli- 


cation to this end being made to him, to consider whether the 

changed circumstances -would justify bim in restoring the child to 

its parents, “A similar situation . would arise if in course of time 

Mrs McQuillan were ina position to satisfy the District Judge 

that she bad otherwise permanently : EE EE course , of 
O 


— 1920. 
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life Wo note in this respect that it has been mentioned. to us - 
that she bas recently taken up respectable work outside Calcutta. 

We affirm the order of the Court below with this modificati 
namely, that reasonable opportunity be given to Mrs. McQuillan 
to see her child in Calcutta, from time to time, We have it in the 
first instance to the good sense of the parties and their friends to 
«arrange how this is to be effected. If this method fails it will be 
open to Appellant to apply to the District Judge of Alipur who will 
in that evént give directions on the point - 

In the cjrcumstances we make no order as to costs. 
ko TOM. 00 0 o Appeal dismissed: Order modified. 
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e Boorse Sir Asutash Chaudhuri, Knight, NAE and Mr. Justice 


Newbould. 
SIV NARAYAN MUKHERJI AND OTHERS ^ — 
+ v. J 


SATISH CHANDRA GHOSAL AND. OTHERS. 


Jurisdiction—Criminal Precedure--Code (Act V of 1898), Sec.’145—Magisirate, 


duty of-—Libelikoed of immediate breach of poace—Forcible dispessession. 


The basis of jurisdiction In a case under section 145 of the Code of Criminal 
Procedure is the likelihood of a breach of the peace. 


- A Magistrate cannot proceed under section 145 of the Code of Criminal Pro- 
cedure when there is no likelihood of any Immediate breach of the peace nor the 
occirrence of any disturbance. 

A Magistrate is bound to satisfy himself, on grounds which are reasonable, that 
a breach of the peace is imminent in regard to a property of the descriptiag speci- 
fied in eection 145 of the Code of Criminal Procedure, that a dispute likely to 
cause & breach of tbe peace exists concerning them, and that the grounds stated by 
bim must be such as would satisfy a Court of revision, before which such a case 
may be bioaght by ET of the parties concerned: Qween- Embress. v. Gobind (1) 
followed. | y è 

À Magistrate’ finding tbat the second party was forcibly dispossessed’ by the 
first party within two months before the institution of tbe proceeding, is not in 


accordance with law; but the High Court cannot interfere ow this ground, as It 
not a question of jurisdiction. 


Application for revision under section 435 of the Criminal Pro- 
cedure Code, by the First Party. 

' Proceeding under section 145 of the Criminal Procedute Code. 

The material facts appear from the judgment, E" 

Babus Dasarathi Sanyal, Masmatha Nath Mukherjee and 


-~ Narendra Nath Se? for the Petitioners, ~ 


Babus Atulya Charan Bose and Prodedh. Chandra ane for 
the Opposite Party. , 

The judgment of the Court was as follows: 

The basis of jurisdiction in cases of this character is the likeli- 
hood of a breach of the pesce. There was a petition before the 
magistrate and there was a Police report. He heard both the 

"Criminal Revision No. ross of 1919, against the order of N. K. Ray, Esq., 


Deputy Magistrate of Hooghly, dated the roth Scptember, 1919. 
(1) (1893) I. L. R. 20 Calc. 530 (525). 


i 


January, 75. 
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Cæiums. parties and he said this: “It appears to me that there is hardly 
1920. any lik-libood of any immediate breach of the peace. A hut was 

Sly — being constructed some time back, as the Police report says and the 
— — opposite party was getting together people to demolish the hut. 
C SAGE E This bappened over a month back and no disturbance has occurred 
yet and in my opinion is hardly likely to occur." He is not merely 
referring t®any immediate breach of the peace ; but he says that 
ES 7 be does ifot think that any disturbance is likely to occur. If that 
was s0, how could he proceed under section 145 of the Criminal 

Fr cedure Code. Jt was pointed outin the case of the Queen- 

Empress v. Gobind Chandra Das (1), that “a magistrate is bound to 

satisfy himself, on giounds which are reasonable, that a breach of 

the peace is imminent in regard toa property ‘of the ‘description 

specified in section 145, that a dispute likely to cause a breach of 

the peace exists concerning them, and that the grounds stated by 

him must be such as would satisfy a Court of revision, before which - 

such a case may be brought by any of the parties concerned." 


." Upon that observation alone we ought to make the Rule abso- 


* 


lute, 
| It has also been pointed out to us that the proceedings as drawn 
up do not clearly specify the subject matter of dispute. It un- 


doubtedly refers to 300 bighas of land of which the boundaries are 
given. But the magistrate proceeds to say that ''thé 300 bighas are 
in mouzah Jatrasidhi or Nutun chor which is said to be a part and 
parcel of Touji No. 47 Purganah Arsba.” But the dispute was 
whether that plot of land belongedeto motza Jatrasidhi or Refait- 
pore as a putti of Raghunathpur, This.also is a serious defect. 
There is this further point tbat after taking evidence, the magis- 
tratecheld, that the second party had been forcibly dispossessed by 
` the first party within two months befor® the institution of the proceed- 
ings.” He overlooks the provisions of section 145. It states clearly 
that what has to be found is “forcible and wrongful dispossession.? 


. ‘This bas been urged asan additional ground upon which the 
Rule ought to be made absolute. We make this Rule absolute, 
although the last ground above mentioned, may not be treated as a 
"question of jurisdiction authorising this Court to interfere in this 
matter. 
A. T, M. à Rule made absolute. 


(1) (1893) 1. L. R 10 Calc. ggo (525). 
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Before. Sir - Lancelot Sanderson, Knight, Chief Justice- and Mr. 
Justice Walmsicy. a - 
SRIMATI DASYA AND ANJIHER 

A v... : 

7 NIDARAN CHANDRA GHO E.* 

Furers, report of—Absence of some of the jurors atthe time of ifossiigation— 
Report, if legal—Report, if can be acted upon-——-Magistrate, duty af. 
A report of the jurars under section 133 of the Criminal. Procedure Code, is 


defective when any four put of five jurors were present at the time of the investiga- 
tion. Sucha reportis illegal and. not to be relied on. The Magistrate should 


allow the proceedings to go on with a fresh jury.. 


Application for revision under section 435 of the Criminal Pro- 
cedure Code. 

Case under section 133 of the Criminal Procedure Code. The 
Magistrate directed the issue of an order according to the session 
of the jurors. 

Babus Khitish Chandra Chucherbutty and Junisosan Gholal 
for the Petitioner. — 

Babus Debendra Nath Bagchi and Mohini Mohan Bhattackar jee 


for the Opposite Party. ° 


The judgment of the Court was delivered by. 


Sanderson, C. J.—In this case, we make thie Rule absolute. 
The Rule was granted on the second ground that the report of the 
jurors was defective as only four out of the five jurors were present 
at the time of the investigation and so the report was illegal and it 
ought.not to have been relied on. It appeard that the Magistrate 
acted upon the report. In our judgment he should not have done 
to. Ho should have appointed a fresh jury and allowed ufe pro- 
ceedings to go on with the fresh jury. 

. The Rule is made absolute. The Magistrate must —— 


fresh jury. 


A. T, M. , Rule made absolute. 


- " * Criminal Revision No. 18 of 1920, against an order of ‘the District Magis- 


trato of Pabna, dated the i4th November, 1919, affirming that of the Deputy 
Magistrate of Pabna, dated tho 24th September, 1919. 


CRIMINAL. 
' 1980. 
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APPELLATE CIVIL: 
Byers Sir Asutosh Mookerfes, Knight, Judge, and 
Mr, Justice Panton. : 
BIJOY LAL SEAL 


v. " 
*. NAYAN MONJORI DASI AND OTHERS  * 3 


* Declaratory tuit—Surplus sale proceeds — evenue Sale Law (Ad XI ef 1859), 


Sac. -31-—Usrecerded assignee of recorded proprister claiming en his own be. 

: — — af unrecorded propristor—Civil Court, — 
Hen ef. , 

Under section 31 of the -Revenuc Sale Law, an unrecorded assignee of a 

recorded proprietor- is not his representative ; so a Collector is justified In refusing 


] — to pay to such assignee, claiming on his own behalf, the money held in deposit 


as surplus salo proceeds of a sale held under the Revenue Sale Law, on account 


` of the recorded ‘proprietor : Secretary of State v. Marjum (1) followed. 


The title of the unrecorded proprietor is not lost by such sale ; he is entitled to 
receive the surplus sale proceeds, if ho can establish in the civil Cowt, as against 
the recorded proprietor, that he is entitled to the estate at tho time of the sale. 
He is then entitled to apply to the Collector on the basis of the civil Court 
decree. 


Appeal by the Plaintiffs 


Suit for declaration of title to surplus sale procéeds of a sale 
held under the Revenue Sale Law. 


— The material facts appear from the judgment. l x 
. Babu Pares Naik Afukhezjee for the Appellants. | sT 


- 


. Bubus Abinas Chandra. Ghose, Deoijendra Natk Mere s aid 
MaAitis Chunder Chakrabutty for the Respondents. ~ 


The ‘judgment of the Court was delivered by 


r- 
~ 


-Mooker]6e, J. This is an appeaf by the plaintiffs in a suit for 
declaration of title to the surplus dale proceeds of a sale held under 
the Revenue Sale Law 1859. The' case for the plaintiffs is that 
holding No. 130, Division 1, Sub-Division 17, within the jurisdic- 
tion of the Collector of 24 Perganahs, was sold for arrears of reve- 
nus on the 16th March, 1903, for R&- rr,100 and that after satis- 
faction of the dues of the Government, Rs. .11,050 approximately is 
in deposit in the collectorate. The exact sum, as appears from the 
written statement of the Secretary of State who was originally. made 


* Appeal from Original Decree No. 114 of 1918, against the decree of- Babu 
— Chundra Ghose, Subordinate Judge of f 24 Purganas, dated the nh Octo- 
» 1917» 


(1) (1885) I. L. R. 11 Calc. 359. 


* 


#4 
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a respondent, is Rs,-11.085-7-6, At the time of the sale, the re 
gistered proprietors were members of the Paikpara Raj family of 


Singhs, Giris Chandra, Purna Chandra, Kanti Chandra, Indra 


Chandra and Sarat Chandra The plaintiffs assert that although 
the Singhs were registered proprietors, they had no subsisting 
interest in the holdipg on the date of default or of sgle. The’ 
allegation is that the property had vested in the Sells and on a 
partition amongst the members of the Seal family, effected many 


-years ago, had passed into the hands of Gobinlal Seal. The 


'plaintiffs, the representatives in interest -of Gobinlal Seal, applied 
to the Collector to withdraw the balance of the sale-proceeds, but 
the application was refused on the roth October, 1909. They 
accordingly instituted this suit on the sth September, 19:6, for 
decliration of their title to the property at the time of sale and, 
consequent fhereto, their title to the surplus sele-proceeds. The 
plaintiffs claimed an eight-ninths share in the holding ; the remain- 
ing one-ninth share, itis said, belongs to the eleventh defendant 
who did not join es plaintiff. They, also joined as defendants ‘the 
representatives of the Paikpara Raj family as also the representa- 
tives of the Seal family other than the heirs of Gobinlal Seal. The 
Secretary of State for India was also joined as a defendant, But 
subsequently, on the 16th October, 1917, the plaintiffs prayed that 


“the name of the Secretary of State for India might be removed 


from the category of defendants, The suit was trfed on the merits 
and was dismissed as barred by limitation under Act rao of the 
first schedule to the Indian Limitation Act. The present appeal 
bas. been preferred by tome of the plaintiffs, who claim seven-ninth 
share in the estate and in the. money in deposit. ‘The eleventh 
defendant who claims an one-ninth share and the seventh plaintiff 
who claims an equal share are respondents. The representatives of 
‘the Seals and the Singhs have also appeared before ng. In our 
“opinion, the suit should not have been dismissed. | 
-- "There can be no question that the Collector properly refused to 


~ pay the surplus sale-proceeds to the plaintiffs and his order of the 


-19th October, 1909, is bared upon a correct interpretation of sec- 


“tion 31 of Act XIof 185. It was pointed out by this Court in 
- thé case of Secretary of Stats for India in Council v. Marjum, Hosein 
- Kkan (1) that under section 3t an assignee of the recorded pro- 
- prietors is not their representative, so that the Collector is justified 
- in refusing to pay to such assignee, claiming on his own behalf, the 


money held in deposit on account of the recorded — 
(1) (1883) I. L, R. 11 Calc. M9 
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"Mr. Justice Pigot pointed out that the section does not contemplate 
-payment to an assignee who claims to receive the money on his own 


behalf. It does not cast on the Collector the duty of giving effect 
to, and as a preliminary, of varifying of such assignments. But 
although the order of the Collector was right, it does not follow that 
the plaintiffs are not entitled to the declaration which they seek. 
The Legiflature did not contemplate that the title of unrecorded 
proprietors should be lost by the sale to the extent that they would 
not be entitled to receive the surplus sale-proceeds, even if they 
could establish in the civil Court, as against the recorded pro- 
prietors, that they were entitled to the estate at the time of the sale. 
In the case before us, neither the Singhs who are the representatives 
of the last recorded proprietors, nor the Seals who admitted that 
on & partition the property passed to one member of' their family, 
put forward any claim to the surplus sale-proceeds. “Consequently; 
the surplus sale-proceeds belong to the plaintiffs and the eleventh 
defendant. This is established by the uncontradicted testimony 
of' the witnesses who have been examined in the case. In these 
circumstances, the proper decree to make is to declare that the 
plaintifis were entitled to jth share and the eleventh defend- 
ant to jth share in the estate at the time of the sale and are 
consequently entitled to the surplus sale proceeds in the same pro- 


proportion. The plaintiffs and the eleventh defendant will be at | 


liberty to apply fo the Collector on the basis ‘of this decree. If the 
Collector refuses to pay the surplus sale proceeds, the plaintifis and 


the eleventh defendant may have then remedy ; but it is not for us 


to advise them what course they should pursue if such a contingency 
should arise. -Itis sufficient to hold that, in so far as the present 
litigatiqn is concerned, no question of limitation arises. If Art. 120 
is held applicable, time should run against the plaintiffs from the 
date when the right to sue accrued. The right tosue does not 
accrue till the right to obtain relief by Way of declaration has been 
denied. Events show that there has not been a dispute amongst 
the parties entitled to the money antecedent to the suit and during 


: the course of the litigation, the parties appear to have agreed that 


they were entitled to the estate and the money value thereof in the 
shares already set out. 

The result is that this appeal is allowed, the decree of the Sub- 
ordinate Judge set aside anda decree made in this Court in the 
terms indicated above. There will be no order for costs in this 
Court. The order of the Court below as to costs will stand. l 
A. T. M, . Appeal allowed. 


4 


fs 


»€ 


Vou XXXL) “` mou court. 


Beer Sir Nalini Ranjan Chafterjea, Knight, Judge and di l 
Justice Panton. > l 


BHOIRAB CHANDRA BOSE EE , 
. v. l 
ANATH NATH DE anp o.HxnS.* 


Equitable mertgage—Memorendum embodying ceniraci— Title deedf) deposit of. 
Where the memorandum accompanying an equitable mortgage, " does not 
embody the contract between the parties, but is a mere record of certain facts, an 
equitable mortgage may be established by the mere deptsit of title deeds. and the 
advance ‘of money on such deposit, eee the provisions of the Registra- 
tlon Act. 
Defendant No. 1 mortgaged certain — to the plaintif ander iwo 
successlve mortgage bonds, and delivered to him the title deeds of the property. 
Subsequently, she toak a loan of Rs. 1,500 on executing the promissory note In 
suit. Simultaneously with the promimory note in question, a letter passed ‘from 
her showing that the title deeds which remained in deposit with the plaintiff would 
remain as security for repayment of the loan.. The memorandum was written 
after the promümory note, and after that the Loud made tho. -payment of 
Rs. 1,500. j 
| ' Held, that there was no mortgage created before the letter was s written. 


Appeal by Defendant No s >`- l i P 
Suit for realisation of money due on a supposed équitable mort- 
gage. . : 


- The material facts appear fom the judgment. | 
Dr. Jadu Nath Kanjilaleand Baby. Mohini Nath Bose for the 
Appellant. , 
Beabus Mahendra Nath Ray and Ramani Mokan CAatterjes for 
the Respondent. 
* C. A, V, 
The judgment of the Court was as follows: EP 5 


This appeal arises out of'a suit’upon an equitable mottgage. 


-It appears that thé defendant No. 1 had mortgaged certain pro- 


perties to the plaintiff under two successive mortgage bonds, and 
‘delivered to him the title deeds of the property. . Subsequently on 


* Appeal from Appellate Order No. 213 of !1918, against an order of A. H. 
Cuming Esq., District Judge of s4-Perganas, dated' the rst May, 1918, reversing 
that of Babu Jagadish Chandra Goswami, Subordinate Judge, ath — of 
24-Perganas, dated the ssth September, 1916. 

Seo Gekul Dass v. Eastern Merigage — Company 90s) is L- R. 33 
Calc. 410; 4 C. Li J. 103—Rep. - 


— 
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the 25th February, 1914, she took a loan of Rs. 1,500 upon the 
security of the title deeds; executing a promissory note for the 


‘said amount. A letter was written by her on the same date to tye 


plaintiff and which ran as follows :—''Dear Sir. For repayment of 
the sum of Rs. 1,500 with interest I have borrowed from you ona 
pro-note of date I hereby put on record that the title deeds re my 
premises No. 1 Garpar Road already deposited with you shall be 


- held as collateral security.” 


The question for consideration was whether the transaction 
constituted a valid equitable mortgage. The Court of first instance 


held that the letter not being registered was inadmissible i in evi- 


dence and dismissed fhe suit On appeal the learned District 
Judge held that it did -not require registration, that an equitable 
mortgage was created and accordingly decreed the suit. The 
defendant No. 3 who is the subsequent purchaser of the property 
and who contested the suit has appealed to this Court. 

The question whether there was an equitable mortgage depends 
upon the question whether the letter constituted: the contract of 
mortgage, Or whether there was a mortgage independéntly of it, 
and the letter was merely à memorandum of facts from which the 
contract might be inferred. As stated in Sir Rash Behari Ghose’s 
Law of Mortgage 4th Edition page 155 “where thé memorandum 
accompanying an equitable mortgage, does not embody the contract 
between the parties but is a mere record of certain facts an equit- 
able mortgage may be established by the mere deposit of title deeds 
and the advance of money on such deposit, ———— the 
provisions of the Registration Act ° i 


Our attention has been drawn by the learned Pleader for the 
appellant to the statements of the plaintiff iù his deposition which 
run ag follows :—"Again in 1914, she needed money- and borrowed 
Rs, 1,560 on executing the promissory note in question, Simul- 
taneously with the promissory note in guestion a letter passed from 


.her Ammukhtear showing that the title deeds which remained in 


deposit with me would remain as security for repayment of the 
loan The memorandum was written after the promissory note, 
and after that I made the payment of Rs. 1,500. Narain said to 
me that-the title deeds which were left with you with the mortgages 
would remain with you. I am giving you a promissory note and a 
letter saying that you will be able to keep in deposit the. title- deeds 
and you advance Rs, 1,500 80 I agreed to the proposal. After that 
be wroto the promissory note, took the mopa Rs, 1,500 from me 
and wrote the memorandum and went away.” 


^ 
. 
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- -The payment of the amount therefore was made subsequent to 
the letter and under the circumstances it cannot be said that there 
#as a complete contract of mortgage before the letter was passed. 
‘It is true that in the letter it is stated that "I hereby put on record 


"that the title deeds already deposited with you shall be held as 
‘collateral security” and it is contended on behalf of the respondent j 
that the words swf on record show that it is merely a memorandum 


of what had taken place. But the title deeds were with the - ‘plain- 
tiff, and it was by the letter, that the defendant No. 1 agreed that 
‘thd title déeds already deposited should be held as collateral - seour- 
ity, and the’ plaintif himself states thate “the memorandum was 
Written after thé promissory note, and after that I' made ne pay- 
ment of Ra, 1,500.” 


In the case of Kedarnath Dutt v. Sham Lall Kkstiry (1) upon 
which reliance was placed on behalf of the respondént, the plain- 
tif made an advance of money to B on the deposit of the title-deeds 
‘of property belonging to the latter which title-deeds were obtained 
by plaintiff in the morning on an agreement which was not then 
reduced to writing, In the evening a writing was made over to 
plaintiff in which B promised to pay him a sum specified with 
interest for value received in cash. It bore an endorsement deposit- 
ing as collateral security the title deeds in question by way.of equit- 
able mortgage. Plaintiff sued for a declaration that he held a valid 
equitable mortgage and for an account to be taken. It tas object- 
ed that the memorandum endorsed on the promissory hote ought 
to have been registered. i 


Couch, CJ., referring to the letter observed "If this memor- 
andum was of such a nature that it could be treated as the contract 
for the mortgage, and what the parties considered to be tha only 
repository and appropriate evidence of their agreement it would be 
the instrument by which the equitable mortgage was created and 


would come within section 17 of the Registration Act. But it was 
not & writing af ‘that character. As I have said the equitable mort- 


gage was created by the agreement which was evidenced by the 
loan and the deposit of the title deeds”......“But as regards-the 
contract between the parties jf there had been no memorandum at 
all on the promissory note there would have been a complete equit- 
able morigage......Itis not by the memorandum that the Court 
takes the agreement for the mortgage to be proved but by the 
deposit of the deeds. This is no more than a ‘piece of evidence 


(1) (1873) 30 W. R. 150 ; 10 B. L. R. 405s 
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. showing the fact of the deposit which might be proved by any other 


evidence, The memorandum need not have bean produced." 
In the present case as pointed out above it was by the letteg 


` that the title deeds were deposited, and the money was paid alter 


the letter was writton. There was therefore no > mortgage created 
before the letter was written. 

This dase appears to be somewhat situilar to the case of 
Dwarka Nath v. Sarat Kumari (1. There the defendant deposit- 
ed certain title deeds with the plaintiff as security for money due 
on 2 bond executed by the defendant in favour of the plaintiff. 
ie deeds were sent with a letter from the defendant to the plain- 

tiffs’ attorneys “I have the pleasure of handiog to you the title deeds 
of a house No. 56 Lower Circular Road as a collateral security for 
the Ra, au which falls due this.day. Please accept them from 
my manager" Phear, J., observed: —"] cannot separate this 
letter from the transaction of the deposit of the title deeds, It 
explains why the deeds are deposited and states that the deposit. ig 
rhade as a collateral security of Rs. 20,000. This is not a case in 
which the charge on land is implied from the deposit of the deeds 


themselves, neither it is a case where the charge or the equitable 
mortgage is made expressly by parol. But it is as I understand the 


plumt itself a case where the basis of the . plaintiffs’ claim is a 
written document signed by the owner of the property and it 
appears to mè that the document, and nothing else creates the 


charge. It is therefore such a document as ought to be registered 


under the terms of the Registration Act and cannot be admitted in 


evidence unless it is registered." 


It im true tbat* in the letter in the present case it was stated “I 
put on record" that the title deeds,.....shall be held as collateral 


secuhity. But without the letter or verbal communication there 


would have been nothing to attach the debt to the — of the 
deeds, and the money itself was paid after the letter. 
In these circumstances, we think that the Subordinate Judge 


"was right, -The order of the Lower Appellate Court must accord- 


ingly be set aside, and that of the Court of first instance restored 
with costs, D 


ATM Appeat allowed, 


(1) (1871) 7 B. L. R. x5. 
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Before Sir Charles Chitty, Knight; Judge, and MY. Justice rm 
"M CHUNI LAL HALDAR — 
| i p. : , A 

" .. .MOESHADA DEBI AND O^"BERS.* 


Hindu widow—Administeatriz—Seiling immovable property with the leave of 0. 
Couri-— Purchaser, Uf to prove legal nacossity-— Probriety sf ordew er decree, 


tf cm be challenged collaterally. R . 
~. There is nothing In the Probate and Administration Act, which would justify 


a^ differentiation between the powers of an administratciz, who happened also to 
be a Hindg widow and helrow of her husband, and thoss of any other administra- 


tar under the Act. 


» A purchaser of property from a Hinda widow, who was an —— of 


her husband's eatate, by virtue of leave ‘obtained from the Judge of the Probate 
Conrt, is not required to | prove the legal necessity for sale : — v. Hari (1) 
followed. ; 
The propriety of an oder or decreas made in a c&uso, in which the Cotrt has 
Jurisdiction, cannot be challenged collaterally. This principle is applicable-to a 
case where a party fs seeking in Land Acquisition proceedings to go behiad 
ad order ‘of the Distri-t Judge passed !n his Probate jurisdiction many years ago : 
Bhairah v. Nandiram (2) referred to. 
Anpeal by Claimant No. 6. 
“Apportionment proceedings before the President of the Tribunal 
under the Calcutta Improvement Act, 19tr. ; ; 
The material facts appear from tbe judgment. 
Babus Sarat Chanira Roy Chowdhury, Peary Mohan Chaiterjes 
(for Babu Mokini Mohan Chatterjee) and Krishma Lal —— 


for the Appellant. : 
Babus Provas Chandra Mitter, Surendra Madhab Mulch and 
Beey & Kumar Chatterjee for the’ ane "T e 


C. À, Y. 

The judgment of the Court was as follows : 

This is an appeal by Chuni Lal Halder claimant No. 6 and 
arises out of apportionment proceedings before the President of the 
Tribunal under the Calcutta Improvement Act, 1911. The res- 
pondents are Mokshada Debi claimant No. 5 and Upendra Nath 
Sen claimant No. 8. By a declaration dated 16th February, torg, 
5 cattas 3 chiltaks and 4 aq. ft. of land were acquired under the 


* Appeal from Original Decree No. 101 of 1917 against the decree of S. C, 
Banerjeo, — President of the Calcutta Improvement tribunal, dated the 19th 


February, 1917 
(1) (1899) i. L. R. 36 Calc. 607 [Soe Annada v. Atel (1919) 31 C. L. J: 


er Grid L, R. 46 Calc. 70 (53). 


February, 3. 
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Act, the-total compensation awarded being Rs. 4,588-0-8. The pro- 
perty originally belonged to Kali Charan Haldar. He had three sons 
Rajkumar, Krishna Kishore and the appellant. Both the two firs 
are dead. Mokhoda Debi is the widow of Krishna Kishore. On 
8th March 1884 Mokshada Debi obtained Letters of Administration 


sto her husband's estate from the District Judge of the 24 Per- 


gannas, Onerst April 1890 she further obtained from the District 
Judge under section 9o of the Probate and Administration Act 188r 
leave to sell certain property of the husband, including his one-third, 
in the land now acquired, for not less than Rs 2,000. On the fol- 
lowing day she sold all except one of the properties, which she had 
permission. to sell to Chandra Kissore Sen, the predecessor-in- 
interest of claimant No, 8. The property thus sold amounts.to 
1 catta 3 chittaks and 25 sq. ít. of theland now acquired and is 
represented by the sum of Ra. r151-0-8 part of the Rs. 4,535-o-8. 
The appellant maintained that the sale was good only fer the life 
of Mokshada Debi and he asked that this sum might be dealt with 
under section 32 of the Land Acquisition Act. The President de- 
cided against him and ordered payment of the Rs. 1,151-0-3 to 
claimant No. 8. Hence this appeal. 


~ For the appellant six contentions were urged :— 
(») That claimant No. 8 having purchased from a Hindu widow 
and having adduced no evidence of legal necessity, was only entitled 
to the property &o purchased for her life. 


(2) That the President erred in holding that the permission to 
sell was sufficient to prove the validity of the salo against the ro- 
versioner. 

(3) Titat the reversioner as a third party was not bound by the 
order of permission to seli granted i in his absence. 

(4) If the order is to be taken as relieving the purchaser from 
proving legal necessity it must be onn that the District Judge con- 
sidered it. 

. (5) That the order of permission was without jurisdiction inas 
much as Mokshada Debi had at the date of the order ceased to be 
i J ee i - : x i 


|. (6) Assuming that the District Judge could make the order, the 
. transaction of salo was in fraud of the reversioner, and. the order 


fraudulently obtained from the Court on suppression of the true 
facts and by false representations of all which the purchaser was. 
well aware. 

The first two grounds are concluded against the appellant by the 


UM 


J 


tx 


-4 
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decision in Kamikkya Nath Mukerjee-v. Hari Churn Sen (1), and 


it was argued that that decision is not correct, that it is opposed to, 
(e principles of Hindu Law, and that it -had not been followed. . 


It transpired that the learned Pleader used the last expression not 
in-its ordinary sense, that the decision had been since considered 


by-other Benches of this Court who had declined to follow it, but 
that he had been unable to find any subsequent reportefl decision, » 


in which it had even been cited. It stands in the Repotts as the 
decision of this Court and we are bound either to accept and follow 
it, or, if we doubt its correctness, to refer the question to a Full 
Bench. - This we ar» certainly not prepared to do, as we are in full 
agreement with it To hold otherwise would be to introduce an 
unwarrantable qualification into the express provisions of the Pro- 
bate and Administration Act with regard to Hindu widows, There 
is nothing in that Act which would justify a differentiation between 
the powers of an administratrix, who happens also to be a-Hindu 
widow and heiress af her husband and those of E other adminis- 
trator ünder the Act. e 

The next three contentions of the appellant question the pro- 
priety of the order of the District Judge allowing Mokshada Debi as 
administratrix to sell the property. It is not open to the appellant 
in these proceedings thus to go behind the order, nor can we review 
the order to see if in the circumstances it was correctly made. For 
instance in ground (5) the appellant suggests that the order was 
without jurisdiction because the applicant was then no longer ad- 
ministratrix. It must however be presumed that the District Judge 
gatisfied himself on that point before making the order in her favour 


as such administratrix, The case cited by the learned Pleader for - 


the appellant "ln the goods of . Nursing Chunder Bysach (2), shows 
how the Court will examine. the matter. We cannot presume that 
the District Judge failed in his duty in this ‘respect or in his con- 
sideration of the ather matters, on which he had to be satisfied 
before he could properly make the order. As was pointed out ir 


 Baírab Chandra Dett v. Nandiram Agrani (3) “the propriety of 
"an Ordér or decree made in a cause, in which the Court bas jurisdic- 


tion, cannot be challenged collaterally.” That general principle 


- may well be applied in a case like the present, where the appellant 


i$ seeking ia Land Acquisition proceedings to go behind an ordér 
¿of the District Judge passed in his. Probate Jurisdiction: some 28 
> years ago. 


(1) (1899) I: L. R. 26 Calc. 607. (2) (i595) sC. W. N ": 


+ 
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The sixth and last contention impugas the District Judge's order ` 
It is questionable whether the appellant cau 
so impugn the order in these proceedings, but assuming that ho” 


as vitiated by fraud. 


could do so, it is sufficient to say tbat we entirely agree with the 
learned President that no case of- fraud has been made ott in this 
‘case, and, in particular, the appellant has completely failed to 
show that the purchaser was in any way privy to it There were no 
distinct allegations by the appellant of the fraud charged and the 
arguments on his behalf appeared to rest on vague suggestions made 
against a third party. l 
The appeal fails on al points and is dismissed with costs to the 
respondents who have appeared. Hearing-fee 4 gold mohurs to 
Complainant No. 8 and 2 gold mohurs to Complainant No. s. 
A. T. M. ‘Appeal dismissed, 


Before Sir Asutosh Mookojet — Judge and Mr Justice 
| Panton. 


° ILIM MOLLA AND ANOTHER 
p. 
MANINDRA MOHAN PODDAR anp ora+rs,* 


Res-Jodicata—Keecution for costs— Mortgage decret—Sale insuficient to pay off 
the mortgage decres—Subsequent application for execution of decree for cesta— 
Ao supplemental decree under Order 34, rule 6 ofthe — Frocedure 
(Act. V ef 1908). i 

` The respondent joined tho — as  defondant i in the mortgage sult on the 

“allegation that they were transferees of tho equity of redemption. He obtained 

the usual mortgage decrees specifying the amount due on the mortgage dnd the 

costs of the suit. The appellants were not made personally liable for the costs. 

Execution was taken out Ín due course and tho mortgage decree was satisfied !n 

part. But although the mortgaged properties had been exhausted a considerable 

sum still remained due to the decree-holder. The decree-holder therenpon applied 
fot execution. The office raised a question as to whether execution could be had 
before the decree-holder had obtained a supplemental decree In accordance with 


-order 34, rule 6 of the Code of Civil Procedure. The Court thereupon directed the 


record should be sent for and that the matter should be put up for consideration fn 
the presence of the decree-holder. No notice of the application was served upon 


9 Appeal from appellate Order No. 147 of 1918, against the order of S. E. 
Sunton, Esq., District Judge of Dacca, dated the 12th February, 1918, affirming 
that of Babu D K. Mukerjeo, Munsiff, 4rd Court, at-Munahigun!, dated the. rst 
December, 1917. . 


Pu 


A 
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the present appellants or upon any of the other judgmant-debtore. The Court 
subsequently came to the conclusion (and this was an experte decision) that a 
supplemental decree was not necessary and that execution could tesue on account 
t costs against the present appellants. Execution was imued with the result that 
the present appellants forthwith ‘appeared before the Court and objected thet they 


. were not liable under the decree. The Court over-ruled the objection and held 


that as the matter was previously decided they were bound by that order: > 
Held, that the order did not operate as a. reajudicata: AMengu] Pershad v. 
Grija Kant (1) distinguished. ba ' x i 7 ° 
- Appeal by the Defendants. 
Application for execution of decree for costs, 
The material facts appear from the judgment, 
Babu Bimal Chandra Das Gupta tor the Appellants, 
Babs Pans Chandra Sen for the Decres-holder Respondent. 
The judgment of the Court was delivered by - 


Mookerjee, J.: This is an appeal against an order of the Dis- 
trict Judge of Dacca made in affirmance of an order of the Court of 
first instance to the effect that the appellants are liable to satisfy & 
decree for costs made in favour of the respondent in a suit to enforce 
a mortgage-security. The respondent joined the appellants as defen- 
dants in the mortgage suit on the allegation that they were trans- 
ferees of the equity of redemption. He obtained the usual’ mort- 
gage decree speciiying the amount due on the mortgage and the 
costs of the suit, The decree directed that if this sum was not paid 
within the period of graca by the defendants to the plaintiff, the 
mortgaged property or a sufficient part thereof would be sold and 
the sale proceeds applied in satisfaction of. the decree. .Execu- 
tion was taken out in due course and the "decree was' satisfied in 
part But although the mortgaged properties had been exhausted, 
a considerable sum still remained due to the decree-holder. The 


, decree-holder thereupon applied for execution. The office raised 


a question as to whether execution could be had before the decree- 
holder had obtained a supplementa] decree in accordance with 
Order 34, rule 6 af the Code of Civil Procedure. The Court there- 
upon directed that the record should be sent for and that the matter 
should be put up for consideration in the presence of the decree- 
holder. No notice of the application was served upon the present 
appellants or upon any of the other Judgments-debtors. The Court 
subsequenly came to the conclusion (and this was an exparte 


Qecision) that a supplemented decree was not necessary and that 


(1) (1881) L. L R. 8 Cale. gi; L. R. 8 I. A. 125. 


— 


383 
Civit. 


101 Q~ 
— 


lim Molla 


c. 
Manindraz. 





August 21. 


384 


Cm 
Igty. 
Sure 

Nim Molla 


v. 
Manindra, 





Mookerjee, F. 


THE CALCUTTA LAW JOURNAL, Won. XXXI 


execution could issue on account of cósts as against the present 
appellants. Execution was issued with the result that the present 
appellants forthwith appeared before the Court and objected that 
they. were not liable under the decree. The Court held that the 


‘matter had been previously decided and that they were ‘bound by 


that order. They appealed, but to no purpose and the order of 
the first Ceurt was confirmed. This view cannot be supported. 
As explained by Mr. Justice West in Budas v. Ramchandra (1). 
There is no room in such circumstances for the application of the 
principle laid down by the Judicial Committee in the case of 
Mungul Pershad Didul v. Grija Kant Lakiri (2). That decision 
is based on the ground that if a party to an execution proceeding 
who had an opportunity to take exteption to a proposed order 
of the Court has omitted to object, he is bound in the same way as 
if an adverse order had been made in his presence. In the case 
before us, the appellants had no notice of the application by the 
decree-holder. Indeed, the only matter for consideration before 
the Coürt at that stage was whether execution could proceed with- 
out a supplemental decree under Order 34, Rule 6. The Court 
could not have intended to decide, in the absence of tht Judgment 


"debtor, and without notice to them, the question of their liability 
"under the decree. We must consequently hold that the orders of . 


the Courts below cannot be supported, The question now arises 
whether the matjer should be remitted to the Court of first instance 


{or consideration. Fortunately it is not necessary to do so." The 
‘decree has been produced’ before us and shows, on the face of it, 


that the defendants are not personally liable for the costs. 
The result i is that,this appeal is allowed, the order of the Court 


below sef aside and the application dismissed with costs, both i in 


this Cpurt and in the Court below. We asséas the hearihg-féo in 
this Court at one gold mohur, 
AT. M. , Appeal allowed. 
(1) (1887) L L. R. «1 Bom. 537+ 
(2) (1881) L L. R., 8 Calc. si; L. R, 8l. A. 123. 
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| Before Sir Asutosh Mooherjee, Knight, Judge; and Mt.- [mitico ' 


Panton, > 01 c ME 


e MAHARAJA SIR RAMESWAR SINGH BAHADUR 


p, 
CHUNI LAL SHAHA AND OTHERS. 


TC POTES HA: ie appoint receiwer—Merigages’s right te projii— 
Receiver appointed by the Arsi merigugee in presence of merigager and 
sscond mort gpagee—Second — purchasing equity of redemption, 
affect of. , 

' A receiver may be appointed at the sult of — mortgages when there Ie 


reason to apprehend that the property was. insufüjent to pay: the incumbrances 
thereon:: Herbert v. Greene (1) referred to. ~ ‘ 


" — 


Whether the mortgagee is or is not entitled TINERETE R the 
Court to appoint a‘ receiver, V the demands of Jastíco require that tlie mortgagor 
should be deprived of possession.  - 

A receiver can be appointed at the instance of a mortgagee whe holds a simpie 
mortgage — — 


A receiver who was appointed in th e presence of the mortgagor and the secend 
mortgages at the instance of the first mortgagee, holds tho: property for his (first 
mortgages’s) benefit alone and is bound to-make over to hIm the entire income 
for the satisfaction of his dues. The order for the appointment of. the receiver 
was binding upon the mortgagor and the second mortgagee. The fact ef the 


- second mortgagco's obtaining & decree on his mortgage in the absence of the first 


mortgagee and purchasing the equity of redemption in execution of that decree, 
did not alter his position in" relation to the receiver at the. ance cl the fni 
mortgages. 


Appeal by the idtm — 
The material facts appear from the judgment. m 
Ar. N. Sarkar and Babu Ambicapada TM os the 
Appellants. . | ^s 
‘Babs Gobinda Chandra Dey Roy for the: MASON 
The judgment of the Court was delivered by —— b 
'Mooker]eo, J.: This appeal is directed against dn. order “made 
on the Receiver in a mortgage-suit, who was appointed at the instance 
of the first mortgages, now appellant before us. It appears that 


! 


on the 4th May, 1915, the first mortgagee who held a mortgage over 
the entire property instituted a suit to enforce hia security, against the 


mortgagor and the second mortgagee.. ‘Seven days later, ho applied 
for the appointment of a Receiver for the. preservation of the pro- 


, * Appeal from Order No. 34 of 1919, against the order of Babu A. T. -Pal, 
Bibordfante Judge, and Court, of Dacca, dated the s5th REDI 1919. 


(1) (1854) 3 Ir. Ch. 270 (174). 


Augus, 12. 
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perty, for payment of arrears of rent due to the superior landlord, for 
the realization of rent and other incomes from the property and for 
the pay'nent of the income to the plaintiff in reduction of his claim 
under the mortgage. The Subordinate Judge made a conditional 
order for the appointment of a Receiver on the same day The 
order was made absolute on the ryth July, 9:5. Since then, the 
Receiver bes been in possession and the ordér for payment of the 
profits jn reduction of the dues on the first mortgage has been daly 
carried out On the r2th july, 1916, the mortgagee obtained a 


decree for Rs. 1,21,540. Meanwhile the second mortgagee, ‘who 


held a mortgage on one-half only of the property; had instituted ` a 
suit to enforce his secutity, without joining the first mortgages as. a 
party. He obtained a decree on the and August, rgis for the sum of 
Ra 6,177. This decree was put into execution, and, at the salo which 
followed, the second mortgagee purchased the equity of redemptign 
in relation to his mortgage for a sum of Rs. 425 on the roth August, 
1916. It appears that during the pendency of these proceedings, tbe 
gecond mortgagee had managed to obtain an order in his suit directing 


the Receiver to pay him a portion of the income in his hands derived ` 


from the mortgaged property. What followed is not clear, but we 
find that on the 23rd August, 1918, the second mortgages made an 
application to the Court for the purpose of intercepting the whole 
of the income of the property purchased by him and to receive the 
amount for the satisíactioh of his own dues. This application was 
opposed by the first mortgages but tne Subordinate Judge made an 
order in favour of the second mortgagee on the 25th February, 
1919. The legality of this order is called in question in the present 
appeal. 

On Behalf of the first mortgagee, it has been contended that the 
order for the appointment of a Receiver of the 1 ith May, 19:5, “fs 
binding upon the mortgagor as also the second mortgagee in whose 
presence it was made and that the circumstances which had happened 
did not fustify a modification of that order. Our attention bas been 
Invited to the case of Pensey v. Todd (1), where it was ruled that the 
possession of a Receiver in a mortgage suit was prima fade for the 
‘benefit of the party who had obtained the appointment, On this 
principle it has been argued that the Receiver who was appointed 
at the instance of the first mortgagee holds the property for his 
benefit alone and, is bound to make Over to him the entire income 
for the satisfaction of his dues. In our opinion this contention is 
clearly well-founded. ` 


(1) (1878) 26 W. R. (Eng.) 501; 
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-The order for the appointment of the- Receiver made condis 
- tionally on the 11th May, rors, and confirmed on the rsth July, 
1985, Was passed in the presence of the mortgagor as also the 


second mortgagee. They are equally bound: by ‘the order ün . 


question. Nothing has happened since, then which would entitle 
either of them to avoid the consequences of that order. `The 


second mortgagee has. contended that the fact that he kas obtai..: - 


ned a ‘decree on his mortgage and has purchased .the. egalty of. 
— in execution of that’ decree bas altered the' posi- 

: We ate of opinion that there has been no change in 
we position in relation to the receiwer at the instance of the first 
mortgagee. If neither the second mortgagee ‘nor ‘the mortgagor is 
entitled’ to question. the propriety of the order for the appointment 
of the Receiver, thé' ‘circumstance that the equity of redemption 
has been transferred! from the mortgagor to the second mortgagee 
cannot. place the latter in a position of advantage. In his character 
as purchaser in execution of his own decree, he is ag much bound 
by the order for the appointment of the Receiver as the mortgagor, 
If the mortgagor had made an application to the Court to modify 
the order for the appointment of the Receiver and bad attempted 
to intercept the profit, no Court would have listened to him, 
The second mortgagee does not now stand in a different position. 
An argument was addressed to us on thoi assumption that the, first 
mortgagee was a mortgagee by way of conditional zale and that as 
such he had obtained a decree for foreclosure, In this assumption 
it was argued, under authority of the decision in KAwóswra? Koer 


v. Sareda Charan Guka (1), thata Receiver should'not'have been | 
appointed at his instance. Onan examination af the record, how- - 


ever, it transpires that the decree was for sale of the mortgaged 
properties, consequently no question can arise as to the propriejy of 
the order fur the appointment of a Receiver. It was suggested by 
the second mortgages that a Receiver could not be appointed at the 
instance of a mortgagee who held a simple mortgage. We are unable 
to accept this contention as well founded on principle ; there is in- 
deed authority for the contrary view: Sri Raja v. Bussi Reddy’ (a), 
There is no foundation for the contention that a mortgagee who 
is not entitled to possession of the mortgaged properties is not 
entitled to ask for the appointment of a Receiver, whether the mort- 
gages is or is not entitled to possession he may invite the Court to 
appoint a Receiver, if the demands of justice require that the mort- 
gagor should be deprived of possession. The principle applicable 
(1) (1911) 14 C. L. J. 5a6. (s) (1914) Mad, W. N. 77. 


. 
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to cases of.this character was lucidly stated in the case of Hertert v. 
Green'(1) : “In a foreclosure suit or a suit to raise a charge affecting 


lands by sale of the lands, an order is not made for the appointment, 


of a Receiver unless under the following circumstances : - First, where 
interest is due on the security, the Court usually requiring an affid- 
AYit that interest for one year at least is due ; or secondly, where the 
property is in danger, for example, if the lande are held under a lease 


and head rent has been permitted to remain unpaid and in arrears ;. 


thirdly where there is reason to apprehend that the sum for which 


the'lands shall be sold will be insufficient to pay the encumbrances” 
ot charges. therein” [See also Weatherall v. Eastern Merteage 
Agency Co. (a); Eastern “Mortgage Agency Co. v. Fakiruddis (3)] ; - 


Tf we examine the case from a somewhat different point of view, the 
unreasonableness;of the argument advanced on behalf of the second 
mortgagee becomes still more patent. If the property is not of 
sufficient value to meet the dues of all the encumbrances, it is clear 
that when the property is sold, the first mortgagee will be paid first 


and thereafter the remainder, if any, will be applied in discharge of 
the claims of the second mortgagee. It is inconceivable that if tbe . 


relation between the first mortgagee and the second: mortgagee is 
of this description, the latter by purchasing the equity of redemption, 
shoukd become entitled to intercept the profits of the mortgaged 
property before the dues of the first mortgage has been satisfied. 

The result is that this appeal is allowed the order of the Court 
below set aside and the application of the asrd' August 1918 dis- 
missed with costs in both the Courts. We assess the hearing-foo- 
in each Court at five gold mohurs. ,' 


A. T. M. " Appeal allowed. - 


(1) (1854) 4 Ir. Ch. Rep. 270 (374). (2) (1911) 13 C. L. J. 495. 
[3).Q912) 17 C. W. N. 16. 
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 AFTABUDDIN AHMED AND OTHERS 20. C 
)9 - : o — 
g” F p. RL rs t I919. : 
~- Y bon md 
— JOGENDRA NARAIN TEWA AND OTHERS. mu — 
PEME SAA execution of—Limilaiien Act (IX ef 1908), Sch. I. Art, 182 , — 
Ch. (5)}-~Application in accordance with —— sufstitutionm of. . 
legal representatives. 


An application was made for execution of — on the s6th March, 1912; 
Subsequently on the sfth March, 1915; another applicetion for execytion was 
M mide. The judgment-debtor died before that application was made. The 
decree-holder therefore prayed in that’ application that the legal representatives 
of the deceased jndgment-debtor might be substituted In his place after iame of ' 
notice to them, and that the decretal amount bò realised by atinchment of“: 
movables The Court thereupon made au order that the process í5e be paid with- 
in three days for service of.notice op the Gegal representatives of the deceased 
judgment-debtor, The foe, however, was not paid and tho execution caso WAS | 
dismissed on the 3oth March, 1915. On the 16th February, 1917, the present , 
application for execution was made ; g l 


Held, that the present application was pot — as the. application dafed 


26th March, 1915, was in accordance with law within the moaning of article ai ` 
cl. (s) of the Limitation Act. - 


~ Appeals by the Decree-holders. 
‘Applications for execution of decrees. a 


The material facts appear from the judgment: E 


Moulot Fusiu] Hug and Babu Probedk Chandra Kar — Babu: 
Atindra Nath Mukherjee) lor the Appellants, -> 


-Babu Upendra Narain Bagchi for the Respondents. 


The judgments of the Court were as follows : d 


E ad M. A. No. 319 of r§,—The only question involved in this gppeal December 1. 


is whether the application for execution of the decree is barred by — 
limitation. 
‘It is unnecessary to refer to the first two applications for execu- 


tion. The third application was made on the 26th March, 1912, and 
eC the fourth on the s6th March, 1915. 


It appears that the judgment-debtor died before the: fourth 
application for execution. ° 


"The decree holder prayed in that application . that the legal 


€ Miscellaneous Appeals from Orders Nos, 319 of 1918 and 40 of 1919, against ` 
the:orders of R, E. Jack, Eeq., District Judge of Nadia, dated the 6th September, > 


Kk 1918, reversing those of Babu Kali Kumar Sarkar, Subordinate Tedge of Nadla-. 
[ dated the 38th June, 1917. 
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representatives of the deceased judgmentdebtor ‘might be substi- 
tuted in his place after issue of notice to them, and that the decretal 
amount be realised by attachment of movables. The Court there- 
upon made an order that process fee be paid within three days for 
service of notice on the legal representatives of the deceased judg- 
ment-debtor. The fee, however, was not paid and the execution 
case was dismissed on the 3cth March, rors. | 

The present application for execution was made on the 16th 
February, 1917 and the question is whether the application of the 
26th March, ry15, was an application which saved limitation, That 
ap lication was made within three years of the last previous appli- 
cation. It was also made to the proper Court. The only question 
there!ore is whether it was in accordance with law. 

The Court below has held that. it was not in accordance with 
law, because the legal representftives of the judgment-debtor were 
not substituted, as the process-fee had not been paid, as directed 
by the Court, 

Order 21, rule 3s Civil Procedure Code lays down that where 
an application for execution is made (b) against the legal répresen- 
tative of a party to the decree, the Court executing the decree shall 
issue a notice to the person against whom execution is applied for, 
requiring him to show cause on a date to be fixed why the. decree 
should not be executed against him. That is what is required by 
law to be done, Now if the contention of the respondent is correct 


namely that in order that the application might be held to be in, 
accordance with law, the legal representatives of the deceased. 


judgment-debtor must be already on the record, then there cannot 
be any appligation for execution in accordance with law, against 
the representatives of the deceased judgment-debtor on the last day 
of three years, if the judgment debtor happens to die on the last 
day, although the decree-holder may be within his nghts to make 
the application on such last day. . 

"Then again, we do not see how the fact that process-fes was not 
paid subsequently, as directed by the Court, could affect'the validity 


of the application made on the s6th March, 1915. If it was a. 


valid application and one in accordance with law on the 26th March, 
1915, it could not be invalidated by any’ subsequent act on the 
part of the decree-holder, namely, the non-payment of the process- 
fee. In the absence of any authority to the contrary, we think the 
application was in accordance with law within the meaning of 
article r8s clause (5) of the Limitation Act un therefore tha 
present application is not barred, 
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There are, however, other objections raised by the judgment- 
debtor, which have not been gone into by the lower appellate Court. 
The order of the lower Court must therefore be set aside and 


" the case sent back to that Court in order that it may deal with the 


other queshons raised in the case, ‘and dispose of the case —— 
to law. 
Costs—one gold«mohur to abide the result. SEE. 
This judgment will govern the other appeal (No. 40°0f 19). 
A. T. M. ^— Appeals allowed : cases ‘remanded, 


— 


APPEAL FROM. ORIGINAL CIVIL. 


b 1 
. Before Sir Asutosh Mooherjoe, Knight, Judge, and Sir Ernest 
Edward Fletcher, Knight. Judge. 
BALMUKUND RINA 
v. 
GOPIRAM BHOTICA.* 
Awerd— Successive awards in same matier—Several and separate contracts — 

Arbitration clause. . 

There may be successive awards even In the same matter : Chandanmull v. 
Donald (1) referred to. 

When there are several and separate contracts, the right conferred by the arbi- 
tration clause Is not exhausted as soon as a complete award is made upon the 
first reference. ° 

, Appeal by the Plaintiff. 


Suit to restrain two arbitration ——— pending before the 
Tribunal of Arbitration of Bengal Chamber of Commerce. , 


The suit was dismissed by the following judgment of 


Rankin, J—By a contract of rst December 1917 made on the 
ordinsry form of the Indian Jute Manufacturer's Association the 
plaintiff agreed to sell to the defendant three lacs of yards of 
Hessian cloth. - The only express. terms which koquo notice are 
three :— 

Delivery of the id goods be give and taken as lowe 
December 1917. 

Appeal bom Original Decree No. 6 of 1919, aga inet the decree of Mr. Justice 


Rankin, : dated the 21st January, 1919. 


(1) (1916) a3 C. W., N. 707 foot note. — 


THE CALCUTTA- LAW JoURMAL. {Vor XXI. 


‘Bach month's delivery to be treated as a SUPE and separate 
. contract. " 

Any dispute whatsoever arising on or out of this contract shall 
be referred to arbitration under the rules of the Bengal Chambet 


, of Commerce applicable for the time being for decision, and such 


decision shall be accepted as final and binding on both parties to 


. this contract. The award may at the instance.of either party, and 


without any notice to the other of them, be made a rule of the — 
Court ofJudicature at Fort William. 

These three terms are all part of the printed form with the excep- 
tion of the words ‘December--r9177 at the end of the first. 

The seller by his Cqunsel has been careful to make clear that it 
is not disputed that the contract is by the usage of this market an 
instalment. "Sontract ins so-far, that it is epen to, the: ;hgyer. to require 
delivery in separate quantities, at all events if each be not less than 
50,000 .yards; and in :this further-gense also that the-buyer may if 
he likes require performance as to any such, quantity taken separate- 
ly either by giving due shipping. instructions to the seller or by 
demanding Mill's pwcca delivery orders. 

Of the three lacs of, yards contracted for, one half lac was duly 
delivered and may now be ignored. No delivery was in fact made 


of any part of the remainder, which divides itself into. ‘three separ- 
ate Tots. 


"Phe first lot is of 50,000 yards, for which a formal. shipping 
_ instruction for the "City of Calcutta" was given on the. 15th ol 


"December. Vessel was not ready to load. On ‘qth January, buyer 


offers tò take at once a delivery order. Delivery having been , made 
in neither form, buyer on 18th January sends his. difference bill by 
registered post claimiag Rs. 8,; 59. Seller refuses to pay. On 28th 
' February -an arbitration by the Chamber of Commerce i is demanded 
by theebuyer, and proceedings saictly confined to this claim took 
their course under this demand resulting on 24th’ July in an award 
. of the sum claimed to the- buyer with certain interest and, costs. 
This is the first arbitration case. ; 2s 

. The second arbitration case had ami ence to 1,00,000 yards 
for which another shipping instruction was given on 15th .Decem- 
ber—this time for the “Chile.” The seller finding that the vessel 


.. mould not begin loading till the 2nd of January, disclaimed respon- 


sibility. Buyer insisted, On the 7th January buyer asked for 
immediate shipment or else delivery order. On the 18th buyer 
' pende: another difference bill—this time for. Rs. 17,750—0n , the 
footing of the price at which the goods had been bought against 


w 
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him by his TOM On the roth the seller tendered delivery ` ‘orders ` 
which were refused. On the arat the seller returned the differetice ` 


"Bill ahd‘ claimed to cancel the contract because of that refusal, ' 


Dà some date before tho gih of April, Kanoria and Co. who had 
bought’ from the buyer, claimed arbitration between themselves and 
ħim; This bad resulted in an award in their favour before the | 
24th of June. | On fhe gth of April the buyér's second case against ` 
the seller was comrhenced, claim being made in the alternative 
either for the amount of the difference bill or lor such sum as 
might be awarded to Kanoria and Co: ' 

The third arbitration case was not commenced till the 21st of 
June. It concerned two quantities of 50,060 yards each, one for 
the Chile and one for the Talabat. ' As to this I have only the | 
buyers case: the sellers case never having been lodged. The 
buyer claimed that shipping instructions were given on 14th and - 
21st December for these boats respectively ; that on and January 
1918 he received two letters dated agth December in which seller’ 
said the ‘Chile’ was not yet in port and that the ‘Talabat’ had left 
long before due date—that on the 3rd January. buyer wrote that 
the goods for Talabat should be put on the City of Manchester and 
on the 4th that he would take Mill's' pucca ‘delivery order ‘for the 
other lot—that in thé end the seller did neither—that on 25th 
January the buyer gave notice that his buyers had bought afainst 
him as regards the City of Manchester consignment—that on 60. 
he dentanded a delivery order for the other lot by the next day, 
ahd that next day his buyers had bought against him for this lot | 
also—that the seller refused to recognize this liability—that after- 
wards buyer settled with one of his buyers on 25th February for 
7,850 with seller's consent and on seller's promise to pay—that in 


' May he settled with his other buyer for the same sum on the basis 


of an award obtained against that buyer by a firm to whom he had 
in turh resold. 

Now all’ that clle did in the'third arbitration? caso was, that on 
18th July he applied to the Tribunal for time to file his‘ case, and 
gh asth July for more time, = in the end was given till grd Aug- 
ust by'a letter dated a7th July. 

'"On the asth July, ‘as I have said, an award in favout of the 
buyer was made in the first arbitration case’ betwéen tliese" parties, 
and by lettera of ‘ist and srd August from sellets Solicitors to the 
Tribnal the seller set' up his présent claim that thé Tribusél had. 
no jurisdiction’ to proceéd with the secbùd and third cases; ‘since ‘in’ 
the ‘ matter of ‘the -Contract of tat December” there had been an 
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award, which award they say, with complicated incorrectness, ‘has 
resulted in n decree.” It is given as an ‘additional ground that the 
claim in these cases had arisen completely at the time of the Tribu- 
nal's decision. In this action brought by the selier I have to say 
whether his contention is correct, and whether hei is entitled to any 
relief accordingly. 


* It was argued for the seller that while the contract was for deli- 


very by, insthlments, it was one single contract in the sense that 
there was’ one promise, one covenant to which all the breaches have 
reference—that once one award is made under the arbitration 
clause in a complete form capable of enforcement at law, the Tribu- 
nalis fuactws officio and there can be no jurisdiction to make a 
wecond—that in this case all the alleged breaches were complete 
sometime before the asth February 1918 when the first arbitration 
caso was started—that there was only one cause of action, ois. 
failure to fulfil the promise to deliver 3 lacs of -yards—that the 
buyer has split tp his cause of action and made three cases out ‘of 
one—and {that this course is so unjust and unreasonable that at all 


events the principle which underlies O. a, r. a, of the Civil Procs- . 


dure Code, if not that Rule itself, should be applied by me as’a 


ground for holding that the Tribunal has no een to enter- | 


tain the second and third proceedings now. .- | : 

“The buyers Counsel in reply founded upon a custom, alleged 
in his Written Statement to obtain i in this market, to the effect that 
when orders for deli in different lots are given, the original con- 
tract becomes divided into ax many contracts as there are separate 
lots. 

He further raised an issue of fact that whether such custom 
exists or nof, the seller«has by his conduct assented to this contract 
being treated ás several separate contracts. 

| Apart from theso questions of fact, he took Sera objections 
logically prior to these issues. He contended that the Tribunal 
has Jurisdiction to decide both these issues and that they are not 
triable by me. 

d He contested the proposition that apart from such a custom, the 
first award precluded the Tribunal from entertaining the other cases, 

As regards the principle of O. s, r. 2, he said that this objection 
applied at the initiation, of the other cases and that either it does 
not go to the jarisdiction of the Tribunal, or, if it does, the seller 
consented to such jurisdiction by filing his written answer in the 
seco case on 11th June 1918 and by his applications to the Tri- 
b oh 18th and ssth July for time to file his answer in the.thijd: 
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= Lastly, and as an answer good in all events, he said that where 
an arbitrator has not any jurisdictiori in law no injunction or other 


¢relief is obtainable, to stay his hand, and the only course is to take 


objection when the nullity is sought to be enforced as valid. 

To the contentions of the buyer as to custom the seller's Coun- 
se] intimated that he would contest the existence of the custom, 
He argued further that the custom was contrary tọ the exprese 
words "Each month's delivery to be treated as a distinct and separ- 
ate contract,” and was invalid as unreasonable. 

I agreed that evidence as to the existence of the custom pleaded 


by the buyer should be reserved until. after my decision on the 


prior points. .The documents in the three arbitration cases were 
produced, and it was agreed that I should decide the preliminary 
poe on these.. 

‘ Now I will take the contract in the sense admitted by the seller, 

as stated.at the commencement of this judgment, and. I will examine 
as.to whether or not he has established that the Tribunal is now 
Been neg a tee enu ene 
Cases, 
I. First, is si ect EE E E sicher E E EN 
that under it there can be only one award, meauing thereby a, final 
and, complete award enforceable in law? In my opinion there may 
be. an indefinite number of such awards, as many. awards. as there 
are disputes arising-ou: of the contract, The submission, .if it be in 
the terms.which are present in this contract, is not exhausted, by 
‘reason of the mere fact that one award, final and complete in itself, 
has issued from it. The Arbitrators are not /wactus. efficie:. one 
item of their duty.done, their duty remains their daty. 

The completeness of the, first award, so far as regards its own 
sybject-matter, has no relevance to the present point Ap, award 
which is incomplete as regards a claim may yet be good if complete 

4 regards those matters in dispute with reference to the claim, 
ud were submitted to the arbitrator In such a cuse it ls possi- 
ble to have two awards over the same claim because it is possible to 
have further dispntes over ‘the same claim—disputes not covered, by 
the first award. An award final ‘and complete ‘as regards a claim 
prpciides, another as to that claim only : this not because the num- 
ber of awards would be getting high, but becausa thare is nothing 
further to dispute without disputing the award itself. ; 

-~ This is my view of the effect of the unreported case of Chandan- 
“mull v. -Desald Campbell & Co, (1), decided in tha House of Lords 

6) (1916) 23 C. W. N. 707 foot pote. | 
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on 4th December, 1915. (The judgment in the Court of Appeal and 


the speeches of the Lords of Appeal will be found in the Paper, 


Book in Appeal No, 42 of 1:917 in this Court. Suit No. 1094 of 
1916), The terms of the submission are for this purpose. indistin- 
_guishable from those I have to deal with, and will be found at page 
170 in the judgment of the present Master of the Rolls. Rule 
*XXVI of the Bengal Chamber of Commercs Rules does not, in my 
_ opinion, cut down the jurisdiction of the Arbitrators to make 
awards from time to time in disputes arising out of the contract as 
such disputes arise. , 
. AJ. ,In the second place on the footing that the — alleged: 
in the later cases are all “breaches of the same promise as grounded 
the first award, I have to decide whether the arbitrators are without 
Jurisdiction to award upon them now. This contention‘of the seller . 
must be put upon one or more of the following principles :—res judi- 


; cata, bar by suit, principles of common law or equity analogous-to | 
. these, or such a construction of the- submission. as would exclude 
from its ambit any right to entertain proceedings which, if before a 


Court of Justice, would be neid an abuse of the process of une 


: Court. i i 


| I think it^will repay the — the hypothesis that. on 
a8th'February, oth April: and arst June the buyer had commenced 
three several suits in 2 competent Court subordinate to this ‘Court 
for breaches all.prior to the 28th of Fébruary, and had recovered 


: Judgment in the first suit on 25th July. In any case for the sakó of 


clearness I will do so- I- E the — then ‘would naye been 


‘as follows :— ` 


(1) The lower Cburt would have had jurisdiction to decide 


` whether the later cases come within Explanation IV in section 1r of 


the Cede. I think it would ‘be bound to hold that they do not: 
butif they do, and such Court wrongly held that they do not, the 


‘only remedy would be appeal. No quéstion of jurisdiction would 
| arise, and no remedy under section 115 of the Code would be ap 


propriate. Such questions could only arise ina limiting case, , me 
if on the footing that section 1r did apply, the Court had refused 


to give effect to the law, or if it held wrongly on a point quite dn- 
‘arguable. . | | 

(2) The T abso vitioda apply to a plea under Order 2y Te By | 
. but with this difference, I think (assuming no such custom as the 
, buyers allege) that such lower , Court, to decide rightly, would have 


to hold that the Jater cases were hit by the rule. But again no ques 
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tion of jurisdiction would arise if its decision was ntely wrong; if 
e.g. it purported to dispense the plaintiff from the provisions of the 
Boule, that would be another matter. It isto be observed that the 
presence or absence of a judgment in the first suit would be wholly 
irrelevant in dealing with this plea. 

- (3) If, putting aside the Code, the plea to the later suits fell to 
be-considered at common Jaw, I think myself that to reject it would 
be right. Such an objection must be matter of substanee and I 
think has to fulfil certain technical conditiods éven then. In 
Brunsden v. Humphrey (1), Bowen, L. J. said: “The rule of the 


ancient common law is that where one is barred in any action real 


or personal. by judgment, demurrer, confession’ or verdict, he is 
barred as to that or the like action of the like nature for the same 
thing for ever.” In the present case and on my hypothesis, ‘would 


these actions, be “forthe same thing " in substance? I think 
there.can be but one answer, and the only way to attempt another 


is.to insist upon the unity of the promise as making the cause of 
action technically the same. On this I will quote further from ‘the 
same great authority. “The principle is frequently stated in the 


form of another legal proverb, Nemo. debe? bs vexari pro cadem | 
-causa. tis a well settled rule of law that damages resulting from 


one and the same cause of action must be assessed and recovered 


once for all. The difficulty in each instance arises upon the ap- 


plication of this rule, how far is the cause which js being litigated 
afresh the same cause in substance with that which has been subject 


of the previous suit? “The principal consideration," says De Grey, 
C. J. in Xttchen v. Campbell (2) “is whether it be precisely the same 


cause of action in both, appearing by proper gverments in a plea, 


„or by proper facts stated in a special verdict, or a special case"— 


“And one great criterion," he adds, “of this identity is that the 
samo evidence will maintain ‘both actions"......* The question,” says 
Grose, J. in. Seddon v. Tutep (3) ‘sis not whether the sum de- 


manded might Aave deen recovered in the former action, the only 
inquiry is, whether the same cause of action Aas-dece litigated and . 


considered in the former action" ......It is evident, therefore, that the 


application of the rule depends, not upon any technical considera- - 
.tion of the identity of forms of action, but upon matter of substance.” 


This passage, if only in view of the last words, covers and dis- 


poses of the objection which I am now considering in this case, I 
take the principles there: laid down to be first principles. not-mero 


(1) (1884) Le R. 14 Q. B. D. 141 (146). 
~ (03) (723) 3 Wilsot 304. 
~ (3) (1796) 6 T. R. 607. 
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asip wata media true only of the special range of facts then ‘before 
the Court. 
` (4) Before parting with my hypothesis of these cases being 
‘brought as actions, I have only togay that if before the first had 
been decided, application had been made to’ strike out the others 
as oppressive, or as an abuse of the process of the Court, it would 
have beens wrong and: unreasonable to do more than to consolidate 
the actions and to make the buyer pay costs thrown away. If such 
application had been made’ efter judgment in the first case, in view 
ofthe lateness of' the application, it would probably have been 
wrong to accede to it at all so far as regards the second case. As to 
both ‘second and third, an order to ‘strike out would have been im- 
proper. Some terms as to costs would at the utmost meet the case. 
“When I:come to consider the seller's contentions as-applicable 
to proceedings by arbitration, none of his points as to vanta Jone 
diction become any stronger. If into this submission Iam to 
import any conditions against multiplicity of arbitrations for the 
sme thing, I know nó better principles than I have ‘stated from 
Lord Bowen and I should not be anv stricter than the language of 
Section 11 of the’ Code which many Judges have thought too strict. 
But that is for the arbitrators and not for me. In Donald Campbells 
casé(1)'Lord Sumner said this “Incidentally the effect of a prior award 


. might-¢ome into’ question in an’ arbitration upon a dispute arising . 
out of a contract if the defendants alleged and the claimants denied 


that the award already made had decided the matter in dispute." 

H further I import into this submission an implied term which 
would exclude Sppreseion s or abuse of ‘Process, the facts here do not 
come within its. 77. 

‘Lastly, even if ' I ‘stretch the principle of . bar by mere suit to 
arbitration cases, I canħot make it goto jurisdiction, and, as. the 
seller-has takèn steps in both of the later cases, my difficulty would 
be increased. ‘Besides, I have no right or inclination to ‘stretch it 
ata]. O.2, Rules, isa spécial provision doubtless of the com- 


plétest wisdom, but unknown to the common law—one, moreover, 


which attaches an indiscriminate and indeed incalculable penalty to 


a condition difficult to define. ' There is, I think, a cardinal error. 


involved in any attempt to appeal even to the principle on which 
the Rule is founded; for the ‘jurisdiction of an arbitrator depends 
not upon the existencs of ‘claim or the accrual of a cause 
of action, but: upon thé existence of a dispute, And his right to 
entertain a second case depends not on the identity of the huss of 


(1) (1916) 33 C. W. N. 707 foot bote. 
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action, but on the identity of the matters in dispute. Where there 
hái been an award not set aside, everything. decided by. it. will be 
deemed conclusively to have been disputed. The first award if 
vilid covers the whole of tho issucs raised and covers nothing else : 

any issue not raised is, if disputed, another ‘dispute. In the case 
réferredito already “the "House of "Lords ‘applied’ this principle to 
affirth the validity of «a second award on what was really tho samo 
claim. ` ‘Of such a case it is important to say, and Į think the House 
of Lords bas implied, that the second dispute’ must arise " subee- 
qbently to the first. But in: other cases suth a requirement would 


- be'either meaningless or wrong. “Tha ‘dispute exists now ; if neither 


party treated the. issue as in dispute upon the previous arbitration ; 
if it is not in substance a dispute about the-same’ thing or covered 
by the first award ; then the most -positive proof that the parties 
were in difference about it before Ld wa launched, will 

not affect the Arbitrators’ jurisdiction. l 
In the present case, whether the contract was’ ons or > setena], 
is no- room for doubt that the three cases were distinct dig- 


about separate instalments. The shipping instructions ‘are - 


ami the correspondence throughout is kept entirely separate 


on both sides ; separate difference rates are claimed, separate differ- f 


ence bills delivered. Though under the-same contract, they arb in 
no way mixed up : the course of business requires that they should 
not be; buyer and seller: as to each, consignment being links ina 
chain’ which stretches between Mill and ` thipper—for. all they 
know—links in a different chain as to each different. consignment. 
Having. gone through the parties’ statements in. writing before, 
the Tribunal, and the Exhibits submitted, I think the cases. wore 
very different in many ways. Each is & story with co plitations of 
its own : though thé general nature and some.importan facts age tho 
same im all. ‘Whether on a trae view of the parties’ rights, the cases 
stripped-of all irrelevance -would become more similar ot moro 
divergent, : ike question, it may even be that one short answer: 
would decide them. all. But the oarties’ own views aro what conati- 
tute the disputo, and have in this case constituted three disputes: 
~ For these reasons, apart altogether from any custom not admitted. 
by the seller, I think he fails upon the merits, and 1 prefer to decide 
upon, that ground. -I think he Has. no oquity ànd no grievirice and 
€ impugn the arbitrators’: jurisdiction comes to noth- 


"Lind against him-on the TUM eee ae 


Fu pesi aar E 
'* Esustain the . objection — by Sir Benode: Mitter at-the con 
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ctusion of the plaintiff's case. I hold that there is no case to answer, 
and I dismiss the action with costs. 
Against this decision, the plaintiff appealed. 


Messrs. Pugh, S. N. Banerjee and N., Sircar for the ——— 


Sir B.C. Mitter, Messrs. A. N, Chowdhuri, S N db and 
X. C. Bose for the Respondent. : 


The judgments of the Court were as follows : i 

Mookerjee, J.: This is an appeal by the plaintiff. in a -suit to' 
restrain two arbitration proceedings pending before the Tribunal: 
of Arbitration of The Bengal Chamber of Commerce. By a con 
tract, . dated the rst Deoember, 1917, made on the ordinary form of 
the Indian, Jute Manufacture's Association, the plaintiff agreed to 
sell to the defendant, three lacs of yards of Hessian Cloth. The! 
terms which require consideration in this effect were three :— 

“ Delivery of the said Beads to be given and taken as follows: 
December, 1917. pp 

Each month’s delivery to be treated as a distinct and separate: 
cóntract. 
. Any dispute whatsoever arising on or out of this contract ..shall 
be referred to arbitration under the rules of the Bengal Chamber ' 
of Gommerce, applicable for the time being,'for decision, and such’ 
decision shall be accepted as final and binding on both parties to 
this contract. . The award may at the instance of either party- and 
without any nótice to the other of them, be made a rule of the: 
High Court of Judicature at Fort William." ` m 

These three terms are all part of the printed form with the ex- 
ception of the words ' December, 1917,’ atthe end of the first. - Of 
the three. lacs of ‘yards contracted for, one-half lac was. duly 
delivered and may now be ignored. No delivery was in fact. made 
of any part of the remainder, which divides itself into three separate 
lots. As regards the first lot of 50,000 yards which was not. deliver- 


% 


ed, on the 28th February, 1918, the dbfendant demanded arbitra-: 


tion by the Bengal Chamber of Commerce and. proceedings were' 


confined to this particular claim, On the a5th July, 1918, on ‘this: 


portion of the claim an award was made by.the Board in favour. of 
the plaintiff with costs ‘and interest, Subsequently, en the gth: April, : 
1918, and the sist June, 1918, . two, othey.- arbitration proceedings - 
were started by the buyer and the object of the present suit is to: 
stay these proceedings . before the Chamber of Commeroe.. Mn 
Justice Rankin has held that there is no foundation for.the-claim. ' 
In-our opinion, this conclpsion is so manifestly right, on the terms 


x 


Ay 
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-of the contract itself, that it is not necessary to elaborate the matter. 

The clause which opens with the words ‘any. dispute mw ialroever 
rising on or out of this contract shall be referred to arbitration : 
obviodsly.means that eack and epiry dispute aò it arises, ori or out 
of.this contract, shall be referred'to the arbitration of the Bengal 


Chamber of Commsreg, As each month's delivery. was to bs treat- « 


ed as a distinct and separate contract, the defendant pfoperly ob- 
tained an award es regards the first portion of his claim ;-thisclearly 


does not prevent. him from proceeding with. arbitration in respect 


of matters arising ont of subsequent breaches of contract. Wa 
agree with Mr. Justice Rankin that as jn the present case there - 
were several and separate contracts, there is no foundation for ths 
contention that the. right conferred by the arbitration clause was 
fully exhausted as soon as a complete award was made upon -the 
first reference. We may add that the .decision of the-House of 
Lords in the case of Chandanwu! v. Donald Campbelle and otkers(x) 
shows that there may be successive awards even in the same matter, 
There, a dispute arose as to the effect of the award on the first 
arbitration ; for the settlement of this dispute, a second reference 
to arbitration was made; ; it was ruled tiat such second arbitration 
was valid. ` 


There is thus no substance in the. bun which must ber dis 
missed with costs. 


, * 


' Fletcher, J.—I agree. DE 
Messrs Pugh & Co: Attórneys for the Appellant. o 
. Mr. N. C. Bou: Attorney for the Respondent, zo CURE MR x 
A. CT. Me. Co Appeal dismissed, ~ 


- (1) (1916) a3 C. W. N: 707 foot note. 
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FULL BENCH.  :- 


Before Sir Lancelot Sanderson, Knight, Chief Justice, Sir — 
` Mooker jee, Knight; Judge, Sir Eratsi FEdnasd Fletcher Knight, ~ 

Judge, Sir Asutosh Chaudhuri, Knight, Judge; and . 

uu 7 - Mr. Justice NE 


* c ^C EMPEROR © ^ > 


” r ' ^ - o^ 


9, " 
PANCHU 1 DAS AND ANOTHER, 


Ewidenca, admissibility ef — Evidence Act (1 .af-2873), Sees. 9, 11, 14, 15, 167— 
Accused, identity ef —Agspciation—Lations Patent, cle. (35) and (36)— Proce- 
durt— Fury trial—Reasenable certainty— Right to begin—Kvideuce ef mo- 
tive, Uf admissible—Criminal acts other then these covered by indictment, if 
admissible — Aris connected together—Kwidence of collateral: facts Admissi- 
bility of evidence depends em whai—Ewidence of general disposition, habit 
‘and tendencies, Y admissible—Eridence, admissibility of, by what law te be 
*À and B were charged with theft committed in 1914, In the house of a pro«ti- 
tnio; evidence wag brought forward to show that C apd D committed a theft In 
the house of agother prostitute. in 1918 in somewbat similar circumstances | — 
Held (Chaudhuri, F. dimenting), that the evidence was iot admissible either 
undef section 9 or under section I: of the Indian Evidence Act to prove that A 
and B were the same persons as C and D. NN 
Facts to eatablizh that A and B had “hunted m couples," and, in several 
instances, taken part In thefts from rich prostitutes, that is, & series of incidents 
from 1914 to 1918 to establish that they have Ilved together and had transactions 
together, that a system’had been followed by them, that they used to go about 


together under different names and had associated together with an evil motive, 


namely, in mios oa ef thefts from rich prostitutes, were sought to be given 
in evidence : 

Hehi (Chesdkuri, Y. dimonting) that such: evidence was not admissible either 
under section 14 or under section 15 of the Evidence Act. — 


(Chandkuri, F. doubting) under clauses a5 and 26 of the Letters Patent, tbo 


caso reserved or certified shonld be finally decided on review and not remitted foc 
retrial: Emeberer v. Fateh Chand (1) and Queen v. Hurribele (2) followed. ~- 

(Chaudhuri, 9. expressing no opinion). It is incumbent on the High Coort, in 
cases roserved or certified, to investigate, whether, independently of tho- evidence 
objected to and admitted, there was sufficient evidence to justify the verdict df- the 
Jury. In examining the evidence, the Court must consider, whether it can, with 
reasonable certainty bold that, even if the evidence improperly admitted had 

* Full Bench Reference under clause 25 of the Letters. Patent by Mr. Justice 
Chaudhuri, dated the 4th August, 1919. ` > 

(1) (1916) I. L. R. 44 Calc. 477 ; 34 C L. J. 400. 

(3) (1876) L Le R. 1 Calc. 2107 ; 35 W. R. Cr. 46, 
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: ben cade, th Jary, wp dà ida öf he eden woald' Lave s ote: da 
& verdict of guilty. " is x : 
-Tho counsel for the accused has a "right to Pind US reply t- 
È v. Inkabitants ef Gate Pulford (1) referred to. . - 


‘Per Mocherjos, F.: Tho Indian Evidence Act prohibits the employment -of 


any kind of evidence not sppcially authorised by the Act itself: Lebraf Keer v. .* 


Hahpal Singh (2) and other cases referred to. e 
The gist of section 15 of the Indian. Evidence Act TEE T, isa: 
sufficient and reasonable connection between the fact to-be proved and tbe eviden- 


Gary fact, that is, unlem there is in substance some common unie sp tope, 
form a series. ` 


Evidence of general disposition, habit and tendencies, ts not — E 

Evidenco of collateral offence cannot be received as substantive evidence of ths 
offence on trial, though ender section 14 of the Evidence Act, erklence may be 
givea of intention and Uke matters whero tho factum of moch intention or like 
matters is relevant. 

` The admissibility, not merely the weight, -of the evidence depends wpoa tha. 
evidence of such conduct as would anthozise a reasoosble —— 
pursuit of tho seme criminal object | E. v. Bend (3) followed. -. ^ c °- 


The Jodicial Committea did nòt, by thelr decision in Subrahmaniya Y. Kings 
Emperor (4) overrule by implication the series of cases In Calcutta and Bombay - 
where the High Court had, in cases reserved or certified, reviewed .the evidence 
and determined the questian of guilt of the accused. ‘The decision of the Judicial 
Committee must be limited to cases of the type thon before them, namely, where 
the trial had been conducted in a mode entirely prohibited by len, and cannot be 
extended to cases where evidence had been. ey, received or improperly 
rejected. i ' 

' Per Chaudhuri, F i It is wrong te say that section 15 of iho Indian Evidence: 
Att only deals with-intention as opposed to accident. © ` ` Q^ 


' Evidence tending to ‘show that the accused Lave been gullty of ceiminal acts- 
other than those covered by the indictment is not admissible, unless upon the Issue " 
whether the acts charged against the accused were designed or accidental or 
unloss to rebut a defence otherwise open to them : ‘Makin v. Atterney General (5) 
and Ry. Wyatt (6) referred to. : 

- It is the general rule of law to admit evidence of motive. Evidence Is admissible 
of any acts or doing of the person accused if duch acts or doing are so connected 
with the transaction ‘under chargo or are-of-a character so similar thereto œs to 
lead to'a reasonable inference that the prisoner committed the act charged. 


The two accused were charged under sections $20, 320/114 120B, 
380/114 Indian Penal Code. They were tried before Mr, Justice 


_ At) (1836) Dearsly and Bell 74 (94); 7 Cox. s30. 
(2) (1879) L. R. y 1. A. 63 (70); l. L. R. s Calc. 744. 
(3) (1906) 1 K. B. 389 (405). 

(4) (1901) I. Le R. a5 Mad. 61 j L. DE A. 357: 

- (2894) A. C. 37 
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CRIMINAL. Chaudhuri and a special jury. The jury by a majority of seven 
1920, against two found both the accused guilty of murder, conspiracy 
— and theft ; their verdict was not taken in respect of the charges of 
s, abatement, Mr. Justice Chaudhuri thereupon sentenced each 
7 — accused to transportation for life under section 302 and to rigorous 

‘imprisonment for five years under each of the, other sections, the 
sentences to ran concurrently, But as objection had been 
taken to ‘the admissibility of certain evidence, the learned Judge 
reserved the point under clause 25 of the Letters Patent, for consi- - 
deration of the Court. The learned Judge accordingly made the" 
following ‘ 
l ; Reference, l 
Chaudhuri, J.: The abovenamed Panchu Das and Gobordhone 
i> Das said to have several aliases, hereinafter referred to as accused 


Au pud, 4: No. 1 and and No. s respectively, were tried before me and a Special 
^  ' Juny for the offences of murdering one Dako Bewa, a woman of the | 

torn, on the roth December, 1914, of conspiring to rob her, of theft 

of property from her house and for abetment of the offences of 
murder and theft under sections 302, 302/114, 120B, 380/114, Indian | 

Penal Code. A copy of the indictment is sent herewith The 

majôrity of the Jury, 7 to a, found both the accused guilty under 

sections 302, 120B and 380, Indian Penal Code. Their verdict was 

not taken in respect of the charges of abetment. I have sentenced 

each of them to transportation for life under section 302 and to 5 

years’ Rigorous Imprisonment under each of the other sections to 
run concurrently, but have suspended the operation of the sentence | 

‘pending the decision.of the Court having regard to the points reserv- 

‘ed, directing them to be kept in custody as undertrial prisoners. 


TRe case for the prosecution is that;the woman Dako was in the 
keeping of one Gopal Chandra Das, but he left in Aswin (Septem- 
ber/October) 1914. In the following month of Aghran. (November/ 
December) 1914, accused No. 1 became her paramour introducing 
himself as a Raja’s son or a Zamindar's son, A few days after he 
began visiting her, accused No. a began coming with him and was . 
introduced as his Durwan. The woman lived in a two-storeyed 
house, 29, Premchand Bural’s Street and was reputed to be rich, 
When the first accused came three other women lived in the house 
as Dako’s tenants, Lila, Annoda and Manoda. Ho is said to have 
asked Dako to turn out these tenants promising to compensate her; 
Lila left but Annoda and Manoda failing to find accommodation 
elsewhere remained, although they complaincd about a new order 


* 


^s 
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said to have been issued by Dako at the instance of the first accused 


about locking the outer door from inside at midnight. This began . 
tp be done by the second accused. Both the accused used to come 


to the house at 10-30 or 11 at night, They lived upstairs, The first 


accused slept in the same room with Dako and the second in a, 
room close by. No other persons lived in the upper floor. Dako | 


did .not receive any other men after accused No. 1 beggn coming. 
Accused No, s ussd to leave the house early in the morning and 
accused No. x. between 8 and ro A.M. The rooms in the ground 


floor were occupied at this time by Annoda and Manoda. Annoda‘s . 


room was shared by her mother Kumudini at night and her para- 
mour Panchu Koera also used to sleep there evary night, but he 


used to go to his work in the morning, On the 9th December, 1914. . 


accused Nos, 1 and a came as usual at about 10-30 or II P.M, 
Manoda, Annoda, Panchu Keora and Kumudini saw them coming. 
The outer door was thereafter locked up from inside by accused 
No. a at midnight. The accused and Dako were the only people 
upstairs that night and the others remained in the ground floor. 


Next morning Manoda found the outer door open but the padlock | 


was seen by her hanging from the ring attached to it and Dako's 
room was found by her with two padlocks, one attached to the chain 
"securing the door to the door frame and the other to rings irf tho 
middle. This was unusual and she called up Annoda, They 
thought that Dako might have gone to her landlord's house. 
‘They and Panchu searched for her there and at other places and 
not finding her eventually informed the Police that afternoon, the 
-informant being Panchu Koera. The Police came and opened 
door and found Dako’s dead body covered by a blanket, her 
head practically completely severed from the body, all her boxes 
open, ornaments, clothes, everything gone, except a pair of qarrings. 


in her ears. Abdul Gunny, Sub-Inspector, took up the enquiry, 


examined the inmates of the house and other people, but found no 
trace of accused 1 and s. The enquiry was dropped in July, 1915. 
Accused No. a was arrested in December, 1918, by Inspector 


Mohendra Nath Mukherjee in connection with a complaint of theft. 


against two persons, a Babu and a Durwan, made by a woman of 


_the town named Shamasundari, He took up that enquiry on the 


19th November, and came across another woman of the town named 
Niroda who also made a similar complaint against two persons, R 
- Babu and a Durwan. The former gave the names as Narain and 


- Mahabir Pandey and the latter Birendra ‘Babu and Duran. The 
description of tbeir apj earance is said to have tallied., During hig 
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enquiries the Inspector next came across another woman of the 
town, named Sindhubala who had a similar complaint. She had 
instituted criminal proceedings in September, 1915, but the accused’, 
having abscohded after arrest and bdil and no one appearing that ~ 
case was struck off in December, 1915. The Inspector obtained a 
photograph of the person she had charged, Ex. -$3, from Sindhubala ` 
and thowedét to Niroda and Shamasündari Both of them identi- 
fied it as that of-the Babu they ‘had complained against and who 
they said used -to visit them, - From-somé other information he ` 
caused a house No. 6, Poara- Bagan where he was told accused 
No. 2 lived, to be-watched and searched it and cams across amongst ' 
other things a silver “era (ankle ornament) and a silver gots (waist - 
chain) in a box in one of'the' rooms and a letter Ex. 3 and -a post- 
card: Ek: 9. Eventually hé arrested accused No.2 on -the sgth- 
December, 1918, in the house of a pleader named Debendra Nath: 
In the course of the above enquiry the Inspector received some 
infermation froma Head Constable named Ramadhar Pande who 
had something to do' with the enquiry into the case of Dako's 


"murder; He fo.ind out the addresses of Manoda and Annoda and 


showed them the photograph (Ex. 33) on the gth of January, 1919, 
who identified it as that‘ot the Babu who used to come to Dako 
in December, 1314, and had come there'on the night of the murder. 
‘Fhe’ enquiries cominued, Inthe meantime Niroda received some 
intormation from one Monindra Mullick about the Babu she had 
charged, and found him in Sovabazar in another prostitute's hous& - 
She caught hold of him with ‘the assistance ‘of Monindra and made 

hun over tothe inspector. This was on the iith March, "1919. i 
The accused: made a ‘statement and ‘pointed ojit a particular room 

in 5, Patuatola Lane. He opened a hox in which a shawl was" 
found (ltem 11 imthe Search List and also a’ decree Ex. 19 obtained 


* by Goberdhone against a voinan namied "Kiranbala). It transpired ' 


during ‘these enquiries that the- name of accused No. 1 was Panchu 
and ‘of accused No. 2, Goberdhohe’; that accused No. 1 was nota 
Babu, or'a'zemindar, ‘but had been a menial servant in the service” 
of'one Pulin Behary Sen five years ago and of one Provas Chandra 
Roy about the middle of 1917 of which evidence has been given. 
Evidence has ‘also, been given that accused No, 1 and No. 2 at ono ` 
{ime lived together in the house of 'one Surjomoni Bariwali in Basti 
No. rg in Goabagan Lane and one Gunput has given ‘evidence 
that the accused lived together at Peara Bagan for four or fiye 
years. This evidetice wis unchallenged, ? 


P 
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At the trial before me, the accused were identified. by Manoda, 


* Annoda and Panchu as.the- Babu and Durwan, and. accused, No. x 


also identiled by one Profulla,- a doctor, who attended, on, 
Bako and one Giribala, a- neighbouring prostitute, as the Babu 
who was introduced to them by Dakkho as -the- person in whosa 
keeping. she was shortly before her death. - 


The silver fora and go/e wore identified by Manods,  Knnoda, ° 


and Giribala as belonging to Dako.and also by, Gopal Chandra, 
Das. the discarded paramour, „and . Gorachand Roy, Dako's 
silversmith. “The shawl was also identified. as belonging to. Daka 
by Manoda, Anpoda.and Gopal. . 

After the Jury was empanelled, . the feamed Sude Cad 
wanted my direction about opening certain , evidence -which he de- 
sired to give as part of his case. I asked the Jury to retire and he 
submitted that it was open to-him to-give. evidence on- the following 
points, viz :— 

(x) How the two accused were discovered ? 

(2) That they had “hunted in couples" and in -several instances 
taken part in thefts from rich prostitutes, a series. of incidents from 
1914 to 19:8 that they bad lived together and had transactions 
together : that a system had been followed by them ; that they used 

to go about together_under different names and they had assochated 
together with an evil motive, — that of- Sonera theft from 
rich prostitutes, 207 

His case was that the Rode cA EE to db Dako, 
that the motive for their coming to her: house was commitment of 
theft and he submitted it was.open to him to prove their identity 
and subsequent complaints of thefts made by other prostitutes. " 

He submitted that although evidence tending. to: show that the 
accused had been guilty of criminal acts other than. those covered 


by the indictment, it was ‘admissible upon the issue whether the, 


acts charged against the-accysed were designed. or accidental and to 
rebut any other defence otherwise. open to them, namely amongst 
other things that they did not know each other, but had met in the 
woman's house by accident. He submitted that he was entitled to 
give evidence to rebut the defence of innocent association. He 
relied upon John Makin v. The Attorney-General (Y) ; Re George 
Joseph Smith (2); R. v. Bond (3); R. v. Thompsen.(4); Amrita 
Lal Hasra v. Emperor (5), and upon sections 14: and 15, Evidence 


). (1894) A. C. 57. (a) (1915) 11 Cr. App. Bep. ss 
3 (t906) 3 K. B. 389. d dl 
(4) (1917) * K. B. 639: affirmed oa H. L. — aa 311 
(3) (1913):1. L. R. 43 Calc 9573 C. L. J. 33 
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Act, his contention. being that the law in England was not- different 
from ‘that in India. Espress v. M. J. Vyajoory Moedsiar (t), was 
also referred to and discussed. ` 
' ‘The learned Counsel who appeared for the accused separately a. 
submitted that such evidence was not admissible under Sees. 14 and 
15, Evidence Act, the only sections which had been referred to and r 
they relledeupon illustrations (1), (D, (o) and py of section r4 and 
also ori,* Emptror v. Abdul Wakid Khan (a), Reg. v. Parbhudas 
Ambaram and ethers (3), and Bakarwddin Mandal v. Emperor (4). 
As I understood them they conceded that evidence could be given 
that the accused had given different names but maintained that 
under no circumstances could evidence of subsequent complaints as 
foreshadowed be given nor any evidence of dssociatiom. They dia A 
not indicate what their defence was going to be. I held that the 
learned Standing Counsel could open his case generally indicating 
the nature of it without specifying any instances of subsequent com- 
plaints. I held that the facts relating to the ‘indictment should be 
proved in the first instance and after that if he desired to give spe- € 
tific evidence of the matters he had indicated, that is to say, to 
show identity, design and evil association, objection was to be 
formally taken when it was tendered and my ruling taken upon it. y 
As some of the questions raised were not covered by any direct 
Tndian authority, I said I would reserve them if necessary. After 
the evidence relating to the murder of Dakkho and theft in her 
house was given, namely that of Annoda, Manoda, Panchu Keors, 
Profulla Doctor, Giribala, Gopal Chandra Das and Gora Chend 
Roy and certain other witnesses who were tendered for crowmw-exs- 
mination but were not examined-in-chief, Shamasundari was called. 
The whole of her evidence was objected to, as also that of Niroda — 
and Smdhubala, Monindra, Kiransashi and Beni Madhab Mitter. 
The evidence of Inspector Mohendra Nath Mukherjee so far 
as it is connected with their evidence was also Oblected to. The 
evidence of the woman above referred to, namely Shsmasshundari, 
Niroda and Sindhubala is practically of the same nature, namely. _ 
that accused No. r introduced himself as a Babu. and accused No. i 
e was brought in by him as his Durwan that the woman was in the 
keeping of accused No, r for some time. That one day they sud- . 
denly disappeared and the woman discovered money and oma- 
ments missing and a complaint was made to the Police, In the 
case of Sindhubala she and the first accused had taken, photographs, . 
(1) (1881) I. L. R. 6 Calc. 655. (2)(rorr)I.L. Re s4 All. gg. >- hy 
(3) (1874) 11 Bom. H. C. R, go. ~ (4) 913) 18*C. Le J. 75. | 
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the two together, and some, of these photographs were found in a 
box belonging to the. accused which was opened by him after his 


arrest at the search of his premises She also proved the hand- 


riting of accused No. r in Exs., 8 'and 9 found in the house of 
accused No. s. Shamasundariidentified certsin ornaments and a 
watch which were found in the search of Gobordhone's house. 


-Kiransashi and Beni*Madhab proved that money was borrowed 


from accused No. 2, but that accused No. 1 came and ‘demanded 
payment as the money, he said, belonged to him. Copy of the 
decree of a Small Cause Court sult, Goberdhone v. Kiranbala, was 
found in the box accused No. r. The evidence of Surjomoni 
Bariwali, Gunput, Probhas Chandra Roy and Pulin Behary Sen 
were not objected to. : 

The line of defence was practically a complete denial. iwas 
not indicated that the accused knew each other or were associated 
in any way whatsoever, but when Surjomoni Bariwali and Gunpat 
were examined, their evidence namely that they. had lived together 
was not objected to nor were they cross-examined. In this connec: 
tion I think I should call attention to two little bits d cross-exa- 

Mr. Bose on behalf of accused No. a asked Manoda. ) 
" Will'you tell me whether itis a fact or not that three pcoplé 
Pada, Gosta and Mankey had a drinking boutin the Bariwalli’s 
room up to e o'clock that night of murder and had a quarrel over 
a ring ?—No, not that night." This is noticeable haying regard to 
the general trend of the cross-examination. 

The other was by Mr. Sen Gupta, when Shamasundari was in 
the witness-box, She had gaid accused No. 1 _and she had gone to 
Tarakeswar. He quarrelled with her and left her ther. When 
she came back to Calcutta she found her things gone, and accused 
No. s who was left in charge was BONUS: The questions and 
answers were : 

"Say,.yes or no, Did'nt that man whom you cali Noren Babu 
come back ats o'clock in the morning again after the quarrel ?"— 
Yes. 

“Ves or no, you refused to open the door and let him in ?*— 
That is $0. 


“You arrived in Calcutta that — at about 9 or — 


o'clock P"—Yes, at about ro o'clock., 

-Attention is also called to the statement made by the accused 
when I examined them, the copy of which " sanare herewith. The 
accused did not call any evidence, : 
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— Vie? The questions I reserve for the decision of the Court relate to 
1920. the admission of the evidence abovenoted which was objected to, 
Emperor namely : 
Pancha (1) Evidence of association of the two accused, (2) Evidence of 


their association in the cases spoken to by Shamasundari, Niroda 
CIEE) F  andSindhubala in connection with the charges of theft which they 
" made against them, (3) Evidence of their sksociation which was 
given by, Kironsashi and Benimadhub Mittra, (4) Admission of 
Exhibits 8, 9 and 18, (5) Connected evidence with regard to the 
discovery of their documents, (6) Evidence that they went together 
to the houses of prostitutes, accused introducing himself as a Babu 
taking the second accused with him as his Durwan their subsequent 
disappearance and discovery and loss of money and ornaments. 

I think the above evidence was rightly admitted to show 
identity, design and motive and illegal association that a system had 
been pursued by them. 

Should the Court take the same view the conviction is to be . 
upheld if not such other order should be made as justice may 
require, 

I may add thatin charging the Jury, I first dealt with the 
evidence relating to the murder of Dako and the theft from her 
house—keeping that entirely separate from the other evidence and 
told them that the case so far as those offences were concerned 
practically éntirely depended upón that evidence. It was for them 
to say whether upon that evidence they were satisfied about the 
identification of the accused and of the silver ornaments and shawl 
said to have been belonged to Dako. Shamasundari,-Niroda and 
Sindhubala had also identified the same two persons but that was 
a different matter. I then explained the charge under section raoB 
fully and dealt with the abetment sections and explained the mean- 
ing of conspiracy. I guarded against’ the likelihood of contusion 
and told them why the evidence of the other women felating to the 
subsequent acts had been tendered and the objections to its admis- 
sion and the difficulty of drawing the line of demarcation, between: 
what was admissible and what was not, that the complaints by those 
women were pending judicial determination, that they were merely 
allegations and that their evidentiary value was not to be exaggerat- 

'éd specially as the line of demarcation was a difficult one, and that 
I was reserving the point for the consideration of the Court. That 
baving regard to tbat factit would not be improper for them to 
attach but little value to that part of the case. I also said that 
the learned Counsel bad urged that there was likelihood of prejudice 
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being created “against the accused farin excess of the evidentiary 
value of such- incidents, as had been sougbt to be proved.by the 
gridence of the three women Shamasundari, Niroda and Sindhu- 
bala, that the matter was worthy of consideration and they should 
endeavour to arrive ata decision in respect'of the charges keeping 
their minds free from any bias or prejudice. It was only right for 
them and it was their duty to give the accused the benefit of any 
doubtthey might entertain so long asthe doubt was reasonable 
and not capricious. 

‘ Having regard to tach igh Ew pole do reserve the 
points, I directed the evidence to be taken down by the shorthand 
officers of the Court. Both sides had copies and they stated to me 
that the evidence taken down was entirely correct and they also 


agreed with my notes. They are sent herewith and should be treat- - 


ed as part of the record. 


I read the above note to Counsel on both sides and they said that 


their contentions and submissions had been fully and correctly set out. 
The Reference then came on for hearing before the Full Bench 
At the commencement of the hearing & question arose as to who 


accused should begin. E a 
Mr, 7. N. Sam Gupta (with him Mr. s C. Basu) for the — 
‘Afr. S. R. Das for the Crown. 


The following judgments were delivered :. 


should begin. It was ruled by the Court that the Counsel for the 


^3 


CAV. 


Sanderson, C. J. :—Panchu Das and Gobordhone Singh were 


convicted by the majority of the Jury, 7 to a, ata trial at the 


Criminal Sessions presided over by Chaudhuri, J., of offences under ; 


sections 302, 1208, and 380 Indian Penal Code. 


The indictment contained 7 counts: and included charges of 


murdering one Dako Bewa, a woman of the town on the roth 
December, 1914, conspiring to rob her, theft of .property from her 
house, and abetment of the offences of murder and theft. 

The learned Judge admitted certain evidence which was objected 
to by learned Counsel representing the accused persons.but intimat- 
ed that as the questions were not covered by any direct Indian 


authority he would, if necessary, reserve them. for the consideration . 


of the Court. This reference accordingly was made by the learned 
Judge. The case for the prosecution is set out by the learned 
Judge in the reference, and need not be repeated in detail by me. 


An important feature of the prosecution case was that.the rst 


accused introduced himself to the decegsed woman as a Raja’s son 
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or a Zemindar's son and a few days after the first accused began 
Visiting the deceased, woman, the second accused began coming with . 

him and was introduced as his Durwan. The allegation was that, . 
on the night of gth December or morning of roth December, 1914 . 
the two accused murdered the deceased woman, or that one of them | 
murdered her and the other abetted the murder and that they -. 
robbed her, of practically al she possessed and decamped, En-. 

quiries wese made by the Police, but without getting any trace of 
the alleged murderers and the enquiries were dropped in July r9rs. : 
The snd accused was arrested in December, 1918, in connection ; 
with a complaint of theft made by a woman of the town, Shama 
Sundari, against two persons described as a Babu and a Darwan. 
In the course of enquiries the Police came across another woman, 
Niroda, who made a similar complaint against two persons, a Babu 
and a Durwan. 

The Police on further enquiries being made Came &CrOSs a third 
woman, Sindhubala, who made a similar — of theft against 
twq persons. 

The Inspector of Police obtained a photograph from Sindhubala ` 
of one of the persons, whom she charged : he showed it to Niroda 
and Shama Sundari both of whom identified it as that of the Babu ` 
against whom they complained. 

In the course of his enquiries the Inspector of Police got certain 
information from à Head Constable who had something to do with 
the enquiry into the murder of Dako. 

He obtained the addresses of Niroda and Annoda, who are two 
of the women who lived on the ground floor of Dako, the murdered 
woman's house, and on the oth January, roro he showed them the 
photograph. They identified it as that of the Babu who used to 
visit Dako in December, 1974, and who was with her on the night 
of the murder. i | 

-On the-11th March, 1919, the 1st accused was arrested. 

The murder was on the roth December, 1914, Sindhubala’s” 
charge related to events of September, 1916, Niroda's was February 
or March; 1918, and Shamasundari's October, November, 1918. 

It was mainly in relation to part of the evidence of the three 


women, Sindhubala, Niroda and Shamasundari and part of the ' 


evidence of Inspector M. N. Mukherjee that this reference was made. 
-The grounds on which the evidence was said to be admissible are 

contained in the reference and set out at pages #78 and 279 of the. ' 

paper book as follows : — | 
(1r) How-the two accused were disco vered, 


5 | 
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(aj That they had “hunted in couples" and in several instances 
taken part in thefts from rich prostitutes, a series of incidents from 
1914 to 1918, that they had lived together and had transactions to- 
gether; that a system had been followed by them ; that they used 
to go about together under different.names and they had associated 
together with an evil motive, namely that of committing theft from 
rich prostitutes, Lo d 

'The learned standing counsel submitted that his case «as that 
the two accussd had conspired- to. rob Dako, that motives for 
their coming to her house was commitment of theft and hà, submitt- 
ed it was open to him to prove their identity and subseque?M com- 
plaints of thefts made by other prostitutes. ` 

He submitted that although evidence tending to show that the 
accused had been guilty of criminal acts other than those cova 
by the indictment was not admissible, it was admissible upon the 
issus’ whether the acts charged against the accused were designed or 


accidental and to rebut any other defence otherwise open to them, 


namely amongst other things that they did not know each othe, 
but had met in the woman's house by accident. He submitted 
that he was entitled .to give evidence to rebut the defence of inno- 
cent associatioa. 


The nature of the evidence may be taken from that of Shama 
Sundari, which is, referred to in the reference, viz., that accused 
No. 1 introduced himself as a Babu and accused No. 2 was brought 
in by him as his Durwan, that she was in the keeping of accused 
No. r. That one day they disappeared and the woman discovered 
money and ornaments missing. 

The learned Judge admitted the evidence as showing identity, 
design and motive, and illegal association and that a system had 
been pursued by them. 


lt was first argued that the evidence of the three abovenamed 
women was admissible under section 15 of the Evidence Act. In 
my judgment this argument should not be acceded to. In this case 
there was no question of the act being accidental or intentional. 


The woman was undoubtedly murdered in a brutal way: her head 
was practically severed from her body: the deceased woman's room 
had been rifled and practically everything she possessed both in 
her room or on her person had been stolen, There was-no room 
for any doubt that the acts with which the accused were charged, 


were intentional, The only real question was who was the person 


or who were the persons who committed the crime. 


~ 
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1920. In my judgment this section does not apply. There was nothing 
Emperor in the evidence of the three women to show the state of mind qf 
aaa the accused towards Dako, or with reference to the particular 
—— matter in question. The learned standing counsel for the crown 
Sanderson, C. F. : 





In this connection, in my judgment, the dates are material. As 
already mentioned the mprder was in December, 1914. The first 
incident, in respect of which the evidence which was objected to, 
related, was in September, 1916, viz., Sindhubala's charge, nearly 
two years after the murder and the other two women's evidence. 
related to 1918. 

In this case the main charge was one of murder : it was admitted 
by the learned standing Counsel that the evidence of the three 
abovementioned women, which was objected to, could not be 
material to that charge as the evidence of the three women related 
to charges of theft only : but it was contended that it was admiseible 
to show that the persons, who robbed the three abovementioned 
womén, were the persons, who committed the theft on the roth 
December, 1914. 

It was alleged that in each case the offenders passed themselves 
off as a Babu and a Durwan, and that in each case the complainant 
was & woman of the town who was visited by the alleged Babu and 
that consequently it was highly probable that these two men were 
the same'as those, who were living in Dako's house at the time of 
the myrder. Having regard however to the dates of the incidents 
alleged by the three abovementioned women, and the nature of 
their evidence, in my judgment it was not admissible under section 
9 or under section 11 of the Indian Evidence Act. 

There was other evidence to which objection was taken, but in 
view of the opinion which I hold as to the evidence already dealt 
with, it is not necessary for me to consider the other evidence, 

/ During the course of the argument we intimated to the learned 
Counsel that we had come to the conclusion that some of the evi- 
dence was improperly admitted ; and the question then arose as to 
whether this Court could order a new trial, which in this case would 
have been the most desirable course, The learned Standing Coun 
sel however, submitted that we had no power to direct a new trial, 
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in which submission the learned Counsel for the convicted men DEINDE: 
concurred, 1920. 


In view of the decision of this Court in The Queen v. Hurribole Euipstor 
Ekunder Ghose (1), and Emperor v. F. C. Agarwalla (s). lam M 
bound to hold that on this reference it is-not open to us to direct a — 
new trial. The merits of the case were then argued and the learn- — 
ed Standing Counsel submitted that we should upbold the convic- 
tion in view of the evidence, as to which there was no question, and 
excluding the evidence to which objection-was taken. 

In my judgment the convictions should not be upheld. The 
accused persons were entitled to be tried by a Jury: They were in 
fact tried by a Jury: the Jury were not tnanimons ; the nature of 
the evidence, which I have referred to and which I consider was 
wrongly admitted, is such that in my judgment it is impossible to 
say that the verdict of the majority ore ay may not have been 
affected by it. à 


. There is aliud, is 
the identity of the accused persons as.being the two men who wese 
in the deceased “roman’s house on the night of the murder: as for 
instance the evidence of Annoda, Manods Keora and P. C. Pal. 
Criticisms have been made on the evidence of the witnesses by the 
learned Counsel for the accused, as for instance, there the method 
of obtaining the identification of the photograph by the women 
Annoda and Manoda was not satisfactory: The evidence of P. C. 
Pal, who was described by the learned Standing-Counsel as the 
best witness as to the identity of the first accused, has been criticis: 
ed as being unreliable: if was not suggested that P. C. Pal was not 
speaking the truth to the best of his recollection, but it’ was pointed 
out that he saw the first accused on twó occasions only, some 4 
years before he gave evidence ; that he did not récognize the photo- 
graph, . when it was shown to him, as that of the first accused, and 
when the first accused was brought in a gharry to P. C. Pal’s house, 
even then he did not at first recognise him. " 


I have, considered the evidence of the visse "tidie 
objection has been raised. I have not seen these witnesses, but 
only the written record of their evidence : the jury did seo the evi 
dence, and their demeanour in the witness bor: The majority may 
have believed these witnesses, and may not bave been influenced 
by the evidence of the witnesses, which was in my Judgment im- - 
properly admitted, — 


(1) (1876) 1. L: R. 1 Cade, 207, (s) (1916) 1, L. R. 44 Calc. 477 (489) E 
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But on the other hand in this case the charges of murder and. 


theft were tried-together and the evidence, which in my judgment 
was improperly atimitted, was of such a nature that it is possible 


that it may have had considerable influence upon the minds of thé 


majority of the jury who: were in favour of a conviction. In this 


Sanderson, C. F. case, in my judgment, it i& not possible to say with reasonable 


* certainty that the majority of the jury weuld have accepted 
and acted üpon the evidence as to identity, to which no objection 
was taken, if the evidence, which in my judgment was improperly 
admitted, had not also been presented to them. In .my judgment 
therefore the ‘convictions of Panchu Dass and Gobardhone Singh 
should bé set aside. - ° 

Ir this case, in view of the admission of the learned Standing, 
Counsel that the evidence, which was objected to, was not, admissi- 
ble on the charge of murder, it would have been desirable to try 
the charge of-murder separately, ` ^ 
. Mookerjee, J.—The facts necessary for the determination of 
the questions which arise on this reference under clause zs of the 
Letters Patent lie i in a narrow compass and may be, briefly. recited. 
On the night of the roth December, 1914, Dakha Bewa, a woman 
óf the town who lived at a9, Premchand Boral Street in -this city, 
was murdered. There was an inquest before the Coroner, when the 
Jurofs held that her death hed been caused by decapitation by 
soio person unknown under such circumstances that the ‘act 
amounted to murder. The Police held an enquiry which proved 
fruitless and was dropped as the culprits could not be traced. On 
the agth ‘December, 1918, the second accused was arrested i in the 
course of an enquiry by the police in another matter, ‘and the first 
accused Was ‘similarly arrested on the 11th March, 1919. Acting 
on information received and on statements alleged to have been 
made by the first accused, the Police discovered in the possession 
of the accused a shawl and ornaments said to have belonged to the 
murdered woman, THe case was heard by the Chief Presidency 
Magistrate and the accused were committed to take their trial 
before this Court in connection with the murder of the deceased 
woman. They were tried before Mr. Justice Chaudhuri and a Spe 
cial Jury on the following charges, namely, (1) that the accused had 
committed an offence under section 120B, Indian Penal Code as 
they had conspired to rob the woman; (a) that the accused had 


` committed an offence under section sos Indian Penal Code as they 


had murdered the woman; (3) that the first accused had committed 
the murder and the second accused.had abetted the offence; 
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(4) that the second „accused had committed: the murder and the 
first accused had abetted the offence, (5) that the two accused had 
d committed theft in a building used'as a human dwelling ; (6) that 
. the first accused had committed theft and the second accused’ had 
abetted the offence; and (7) that the second accused had commit- 
‘ted theft and the first accused had abetted the offence. The Jur? 
-by a. majority of seven against two found both the accilsed guilty of 
murder, conspiracy and theft ; their verdict was not taken in respect 
‘of the ‘charges of abetment. - Mr. Justice Chaudhuri thereupon 
sentenced each accused to transportation for life under section 302 
" and to rigorous.imprisonment for five yegrs under each of the other 
Sections, the sentences to run concurrently. But as objection had 
been taken to the admissibility of certain ‘evidence, the learned 
Judge reserved the.point under Clause ss of the Letters Patent. 
For the appreciation of the precise question of admissibility of the 
evidence, it is essential to. state the facts in fuller detail. 

- Fhe case for the prosecution is that in November or December, 
914, the first accused became the paramour of: the woman ‘nd 
introduced himself as the son of a Raja or Zemindar. After a few 
days, the second accused ‘began to come with the: first accused-and 
-was introduced as his Durvan. The house where the woman lived 
-was two-storied ; she used to occupy the rooms on the first floor ; 
the ground floor rooms had been let ont to other women of the town. 
The two accused used to come to the house at 16-30 or 11 at night 
and lived upstairs, The first accused slept in the same room with 
-the woman, while the second used to occupy an adjoining room. 
No other persons lived in the upper floor. After the first accused 
‘began to visit her, she tried to turn out the tenants, one of whom 
‘actually left ; she also issued an order that outer door of the house 
must be locked from inside at midnight. On. the oth Detember, 
‘1914, the two accused came as usual in the evening at about 10-30 
ior 11, and the outer door was thereafter locked up from inside by 
the second accused at midnight. Next morning, the outer door was 
-found open, but the room of the deceased woman was padlocked. 
This was unusual: but the other women in the house thonght thet 
Dakha might have gone to see the landlord. A search was made 
for-her in the house of the landlord and also in the bathing plat- 
forms on the river bank ; but as no trace could be found, the police 
was eventaally informed by the pargmonr of ong of the other women 
“in the house. The police came in the afternoon, forced open the 
door of her room, found the women dead, her body covered with a 
blanket and her head practically completely severed from ‘the body. 


* Ld 
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' All her boxes were open, and the ornaments and clothes were gone, 


except a pair of ear-rings in her ears. At the trial before this Court, 


- evidence was adduced to prove these allegations ; but on behalf of» 
‘the Crown, leave was obtained to give evidence also on the following 


points, namely, (1) the circumstances which led to the discovery and 


“arrest of the two accused: and (s) facts to establish that the two 


accused had, as it was put, “hunted in couples,” and, in several ins- 
tances, taken part in »thefts from rich prostitutes, that is, a’ series ‘of 
incidents from 1914 to 1918 were proved to establish that they had 


lived together and had transactions together, that & system had been 


followed by them, that they used to go about together under differ- 


ent names and had associated together with an evil motive. namely, 
.the commission of thefts from rich prostitutes. On behalf of the 


accused, objection was taken that such ‘evidence was not admissible 


under the provisions of the Indian Evidence Act. The objection, 


was overruled, and, besides evidence of association, evidence was 
permitted to be givento show that the two accused went together 
to* the houses of prostitutes, the first introducing himself as a 
Babu and taking the second with him as his Durwan, that they sub- 
sequently disappeared and this was followed by the discovery of 
loss of money and ornaments by the women concerned. The sub- 
stantial point for determination is, whether evidence of this descrip- 


- tion was admissible to prove the guilt of the accused. 


At the comnfencement of the hearing before us, a question of 
procedure was raised. We ruled that the Counsel for the prisoner 
should begin. This is in accordance with the decision in Æ. v. Za- 
habitants of Gate Pulford (1), where the Court for the consideration 
of Crown Cases Resetved, ruled that Counsel for the prisoner begins 
(and has a reply), “that being the invariable practice of the Court.” 

It ts necessary to' premise that the question of admissibility of 
the ‘evidence must be determined with references to the provisions of 


the Indian Evidence Ag, This is manifest from the Preamble and 


from the provisions of sections a and s. In the case of Letra/ 


. Koer v. Mak^al adi (2) the Judicial Comes observed as 


follows : 

"The- Indian Eviderce Act has . repealed all rules of evidence 
not contained in any Statute or Regulation and the plaintiff must 
therefore show that these papers are admissible under some provi 


‘sion of the Indian Evidence Act.” 


Equally explicit is the observation of Jackron J. in the case of 


(1) (1856 Dearsly & Bell 74 (94) 3 7 Cox. 330. 
- (a) (1879 L. R. 2 A. 65 (70) ; I. L. Re 5 Calc. 744- 
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Empress v. Asutosh Chakrabarii " vues Was at hy.& Fall 


Bench. Dow Gu 

' “Tn considering such questions as these, it appears to me that 
embarrassment and difficulty will be greatly lessened, if, instead of 
assuming the English law of evidence and then enquiring what 
changes the Evidence Act has made in it, wo regard, as I think we 
are bound to do, the” Act itself as containing the scheme of the law, 
the principles, and the application of these ————— to, the cass 
of most frequent occurrence.” 


The view that the Indian Evidence Act does in effect prohibit 


the employment of any kind of evidence not specifically authorised 
by the Act itself has been emphasised in other cases, 2. v." Abdullah 
(a), Mukammad v. Mukammad (3), Collector of Gorakhpur v. Palak- 
dhari (4), A. v. Pitambar (5). We must consequently examine, 
under which provision, if any, the evidence was admissible, 

Reliance has been placed by the Crown on section r5. which is 
in these terms : 

-“ Where there isa question, whether an act was eaid or 


intentional or done with & particular knowledge or intention, the - 


fact that-such act formed part of a series of similar occurrences in 
each of which the person doing the act was concerned, is relevant.” 
This is clearly of no avail. There was no room for any hypothesis 


that the death of the woman, whoever might have: caused it was 
either accidental or unintentional. The medical evidence makes it 


incontestable that the act amounted to deliberate murder.- No’ 


question could consequently arise whether the act was accidental 


` or intentional or was done with a particular knowledge or intention. 


In so far as the charge of theft was concerned, there was ‘also no 
question, whether the act was accidental or intentional or was done 


with a particular knowledge or intention. Further, we cannot over- ' 


look that no murder was committed in the thres- subsequent ins- 
tances which the three women of the town Shamasundari, Niroda 
and Sindhubala came forward to narrate. Consequently, the'act of 
murder could not, by any stretch of language, be deemed to form 
part of a series of similar occurrences. Mr. Das fully appreciated 
this difficulty and sought to utilise section 15 only in respect of the 
charge of theft, although he ventured to eipress the hope that if the 
evidence was admitted under section ` 1 5 for this limited” — the 

` (4) (1878) I. L» R. 4 Cale. 483 (491): ^ (2) (1889) I. L.R.7 All 385. i 

(3) (1888) I. L. R. ro All. 189. (4) (1889) I. L. R. 13 ‘All.’ Ie 

(5) (1877) L L. R, 2 Bom. 61. T ox mec ca s : 
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Jury would be so influenced thereby that they would, in view of the . 
other circumstances of the case, bring forward a verdict of guilty as . 


well on the charge of murder as on the charge of theft. The Stand-. 


ing Counsel, in other words, wished to achieve by indirect means 


Le 
E 
,od*» + 


what he could not powsibly attain directly, even upon the most , 


favourable interpretation of section rs. This clearly should not be f 
permissible, and indicates that in the present case, separate trial of.. 


the charges ôf murder and theft was desirable as has been pointed 


out by the learned Chief Justice at the conclusion of his judgment.. n 
There are, however, other difficulties equally insuperable in his way... 

" Section 15 i$ of no assistance, unless it is eatablished that. the act. 
forms part of a series of similar occurrences, It is well-established 
that the gist of the section is that unless there is a sufficient and. . 
reasonable connection between the fact to be proved and the evid: . 


entiary fact, that is, unless there is in substance some common link, 
they cannot form a series: There was also the undeniable fact that 


each of the occurrences had its own special features so that they 


could not properly be deemed similar occurrences. 


Reliance was next placed on behalf of the Crown upon section P 


14 Which is in these terms : 
“ Facts showing the existence of any state of mind such as inten- 
tion, knowledge, good faith, negligence, rashness, ill-will or good- 


will towards any particular person, or showing the existence of any | 


state of body of bodily feeling are rélevant, when the existence of | 


any such state of thind, or body, or bodily feeling, is in issue or ` 


relevant, 


Explanation 1.—4A fact relevant as showing the existence of a — 


relevant state of mind must show that the state of mind’ exists, not 


generally, but in refererice to the particular matter in question. 


Explanation 2.—But where, upon the trial ofa person accused 


of an offence, the previous commission by the accused of an offence 


is relevant within the meaning of this section, the previous convic- 


tion of such person shall also be a relevant fact.” 
It is plain that this section is of no assistance. The existence 


of a state of mind such as intention, knowledge, good faith, negli- 


gence, rashness, ill-will or good-will towards a person or the existence ` 


ofa state of body or bodily feeling was not and could not be in 
issue in the circumstances of the case, The defence was a complete 
denial, and no-question of the character contemplated by section 
14 did or, could possibly arise. The first explanation to the sec- 
tion creates a further difficulty, because the relevant fact proved to 


show the existence of a relevant state of mind must show that the 


fae, 
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state of mind èxits, not generally, but i in reference to the particular | 


matter in: quéstion, The evidente introduced was plainly not of 


this description. The illustrations (i), (j), (o) and (p) clearly show 


that the evidence could not be’ admitted. Reference may particu- 
larly be made to the last two illustrations, A is tried for the murder 
of B by intentionally shooting him déad. The fact that A, on other 


occasions, shot at B is relevant, as showing his intentiom to shoot 


B ; but the fact that A was iù the habit of shooting at people with 
intent to murder them is irrelevant. A is tried for a crime ; the 
fact that hé said something indicating an ‘intention to commit thaf 
particular crirhe is relevant : but the fact that he said something indi- 

cating a general disposition to commit crimes of that class is irre- 
levani. These illustrate the elementary principle that evidence of 
general disposition, habit and tendencies is. not relevant. 


— From the statement of the caso by Mr. Justice Chaudhuri it 
appears that sections r4 and r5 were the only sections which had 


been referred to, and I have consequently considered, up till now, - 


the question of their true construction. Upon a plain reading of 
these sections, I feel no doubt that they do not make the evidence ad- 
missible. This conclusion is supported by the decisions in Empress 
v. Meosehar (1); Bakadruddin Mandal v. Emperor ‘2), and Emperor 
v. Abdul Wakid Khan (3). In the first of these cases, Sir Riclfurd 
Garth, C. J. pointed out that section.r4 applies to that class of casos 


where a particular act is more or Jess criminal or culpable accord-. 


ing to the state of mind or feeling of the person who does it, and 
added that the Court must be very careful not to extend the opera- 
tion of the section to other cases where the question of guilt or 


innocence depends upon actual facts and nof upon the state of a: 


man’s mind or feeling. Mr. Justice Mitter, if I have read his judg- 
ment correctly. did not really dissent from this view. The tame 
line of reasoning was adopted in the second case, where it was ruled 


that proof cannot be offered of an independent offence to show that, ` 


by reason of such independent offence, the accused is more likely 
to have committed the one for which he is on trial ; in -other words, 
evidence of such collateral offence cannot be-received üs substintive 


etidence of the offence on trial, though under section t4 evidence’ 


may ba given of intention and like matters where the factum of ‘such 
intention of like matters is relevant, The distinction between - cases 
where intention is and cases where intention is not relevant is 'illus- 
(1) (1881) I. L. R. 6 Cale. 655. — (2) (1913) 18 OG LE. PA 
(3) (1911) L L- R^ 34 All. g3. ELT 
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trated by the decisions in Emperor v. Debendraprasad (1), and 
Emperor v. Abdul Wakid (3), which lie on opposite sides of the 
dividing lins, Reference may also bs mad; to the decision of West 
J. in R. v. Parbhudas (3), where he emphasised the inadmissibility 
of evidence of one crime (not reduced to legal certainty by a convic- 


, tion) to prove the existence of another unconnected even though 


cognate qime. On behalf of the Crown, ‘reliance was however 
placed upon the decisions in Makin v. Attorney General (4); R. v. 
Ball (3), reversing X. v. Ball (6); R. v. George Smith (7); R. v. 
Bond (8), and R. v. Thompsen (9), which has been affirmed by the 
House of Lords in Thompson v. R. (10). No useful purpose would 
be served by a detailed analysis of these decisions : most of them, 
along with other cases, were reviewed by this Court in Amritlal 
Hasra v. Emperor (11), where the principles deducible therefrom as 
to the law administered in England were formulated in the follow 
ing terms : 

“ Facts similar to but not part of the same transaction as the 
main fact, are not, in general, admissible to prove either the occur- 
rence of the main fact or the identity of ite author, But evidence 
of similar facts, although in general inadmissible to prove the main 
fact or the connection of the parties therewith, is receivable, after 
evidence aliunde on these points has been given, to show the state 
of mind of the parties with regard to such fact; in other words, 
evidence of similar facts may be received to prove a party’s know- 
ledge of the nature of the main fact or transaction, or his intent, 
with respect thereto. In general, whenever it is necessary to rebut, 
even by anticipation the defence of accident, mistake, or other, inno- 
cent condition of mind, evidence that the defendant has been con- 
cerned in'a systematic course of conduct of the same specific kind 
as thgtin question may be given. To admit evidence under this 
head, however, the other acts tendered-must be of the same specific 
kind as that in question and not of a different character, and the 
acts tendered must also have been proximate in point of time to 
that in question." 

I have re-examined these cases and I see no reason to doubt the 
accuracy of the above statement, which fully accords with the deci-. 


(1) (1909) I. L. R. 36 Calc. 573, (2) (1911) I; L. R. 34 All; gs. 
(3) (1874) 11 Bom. H. C. R. go. (4) (1894) A. C. 57. 

(5) (1911) A. C. 47 (52)- (6) (1910) 5 Cr. App. Rep.*338. 
(7) (1911) 11 Cr. App. Rep. 219. (8) (1906) a K. B. 3589. 

(9) (1917) s K. B, 630. - (10) (1918) A. C; a21. 


(11) (1915) Te L. R, 43 Calc. 957 (997) 5 21 C. L. Je 331 (355) i 
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sions of the Court of Criminal Appeal in the cases of R. v. Frederick 
-Rodley (1), and R. v, Arthur Ellis (2) as also other recent cases, 
&hch as Thompson v. R. (3); R. v. Fisher (4) ; R. v. Mason (5) ; 
R. v. Baird (6) ; Perkins v. Jeffery (7). Yt is plain that the prin- 
ciples 20° enuncisted are of no assistance -to the prosecution. On 


the other hand, there is an important passage in the judgment ‘of , 


Kennedy, J. in the case of &. v. Bond (8), to which the attention 
‘of the Standing Counsel was drawn by the learned Chief Justice in 
the course of the argument, as destructive of his contention t- 

Su M The admissibility, not merely ‘the weight, of the evidence 
dépends upon the evidence of such*conduct as would authorise a 
reasonable inferenca-of a systematic pursuit of ‘the Same — 
object." 

There is thus no escape from the position that ‘peithed section 14 
‘nor section 15 of the Indian Evidence Act is of any assistance to 
the prosecution. 

The Standing Counsel was finally constrained to invoke the aid 
of sections g and 11. Reliance was placed upon the rule prescribed 
by section 9 that facts which establish the identity of anything or 
person, whose identity is relevant, are relevant in so far as they are 
necessary for that purpose. This does not advance the argument 
for the prosecution. No question of identity arises till the offenders 
who committed the crime under investigation are ascertained by 
independent evidence. Section rr is equally unavailing. That 
section provides that facts not otherwise relevant are relevant, if by 
themselves or in connection ,with other facts, they make the exist- 
ence or non-existence of any fact in issue or relevant fact highly pro- 
bable or improbable. As was pointed out by West,J in Æ. v. 
ParbAudas (9), the section is no doubt expressed in terms so exten- 
sive that any fact which can by a chain of ratiocination be beought 
into connection with another so as to have a bearing upon a point 
in issue, may possibly bes held to be relevant within its’ meaning. 
But the connections of human affairs are 8o infinitely various and so 
far-reaching that thus to take the section in its widest admissible 
senso would be to complicate every trial with a ma:s of collateral 
enquiries, limited only by the patience and the means of the parties. 
That such an extensive meaning was not intended is possibly indi- 


(1) (1913) 9 Cr. App. Rep. 69. No (1910) 5 Cr. App: Rep. 41. 
(3) (1918) A. C. ast. (4) (1910) r E. B. 149. 

(5) t11 L. T. 336 . (9) (1915) 84 L. J. K. B. 178s. 
(7) (1915) a K. B. 702. (8) (1906) 3 K. B. 389 (405). 


(9) (1874) 11 Bom. H. C. R. go. 
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ated by the fact that the illustrations do not- go beyond cases 
familiar in the-English Law of Evidence; AK. v. Vaj Rae (ry 'A 


Testriction is-further obviously imported by the use of the expressiqn 


highly probable or improbable. In the case before us, what is the 
substance of the matter? A and B are charged with-theft committed 
in rgr4 in the house of a prostitute ; evidence i is brought forward to 
show that C and.D committed a theft in’ the house of another 
prostitute in 1978 in: somewhat similar: circumstances. I am 
not prepared to hold that the latter evidence is admissible . either 
under section 9 or under section rr to prove that-A- and B are 
the same persons as C and D. I hold accordingly that. sections -9 
and rr are of no greater assistance to the prosecution than sec- 
tions 14 and r5. 

.. The question next arises, what are the functions of this Com in 
such circumstances. The answer depends upon the true construc- 
tion of clauses a5 and a6 of the Letters Patent. The matter was 
Teviewed in my judgment in the case of Emperor v. Fatih Chand (2). 
| then came to the conclusion that the obvious intention of the 
clauses, to be gathered from their plain language, was that the case 
reserved or certified should be finally decided on review and not 
remitted for retrial. This was in accord with the view taken in a long 
lind of cases in this Court and elsewhere ; Æ. Vaoreft (3) ; Impera- 
irix v. Pitambar (4); Emperor v. Narayan (5); Queen v. Hurri- 
bole (6); Queeg v. Okara (7). Upon a fresh consideration of the 
subject, I see no reason to resile from the opinion previously ex- 


pressed by me. This view, it may be &dded, also accords with the 
Accepted interpretation of section 2 of the Crown Cases Act, 1848, 


which furnished the model for the provisions of clauses 35 and 26 
of our Lettera Patent X, v, Saunders (8) ; R. v. Gison (9) ; though 
Iàm,notunmindfol that in A. v. Aron Meller (10), and R. v. 
Yeadom (11), the Court for consideration of Crown Cases Reserved, 
granted a vemire de novo under very exceptional circumstances 
which vitiated the trial as conducted in a manner unknown to law. 


See, however, the decisions of the Judicial Committee in 2. v. 


(1) (18932) I. L. R. 18 Bom. 414. 

(2) (1916) I-L. R. 44 Calc. 477 ; 24 C. L. J. 400. 

(3) (1872) 9 Bom. H. C. R. 358. - (4) 0877) I. L. R. 4 Bom. 61. 
(5) (1907) I. L. R. 33 Bom. 111. 

(6) (1876) 1. L. R. 4 Calc. 307 ; 35 W. R, Cr. 36. 

(7) (1890) I. L. R. 17 Calc. 642, (8) (1899 ) 1 Q. B. 490. 

(9) (1887) 18 Q. B. D. 537. il 

(10) (1858) Dearaly & Bell 468 ; 7 Cox. 464. 2x 
(11) (1861) Leigh & Cavo 81 ; 9 Cox. or. | ` 
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Bertrand (1) and &. v. Murphy (a), which dissented from. Z. v. 
Seres (3). But, apart from this analogy, I hold, on the plain 
language ‘of clauses s5 and 26 of tbe Letters Patent, that the in 
tention was that the case should be finally- decided on - — and 
not remitted for retrial. 

: Thisieads me on to the next point, namely, can the Court, on 


.review, examine the evidence and determine whether, after exclusion: 


of the inadmissible evidence, the residue is sufficient to justify the 
conviction.’ The Standing Counsel has argued that the Court is not, 
merely competent, but is really bound to follow this procedure. 


hehalf;of the accused, it has not been disputed that this contention 


accords ‘with the numerous decisions previously mentioned, but we 
haye been' pressed to hold that they were overruled by implication 
by the Judicial Committee in the caw -of Swónwmaniya v. King 
Emiyor (4). Reliance has-also beon placed upon the obseryatjons 
of the Judicial Committee in Makis v. Attorney General (5), where 
they .emphetically condemned the transference, from the Jury to 
the Court, of the determination of the question, whether the ew- 


dence, that is, what the law regards as evidence, established the 


guilt of the accused. The question thus raised is not free from 
difficulty and was.left open in the case of Emperor v. Fateh 
Chand (6), as the evidence there was manifestly insufficient to bup- 
port the conviction. In the case before us, the question has been 
re-argued, and I. have arrived at the conclusion that the Judicial 
Committee did not, by thetr decision in Swévamaniya v. King 


Emperex (4), overrule by implication the series of cases in Calcutta, — 


and in Bombay where the High ' Court had, in cases reserved or 
certified, reviewed the evidence and determined the question of 
guilt of the accused. The decision of the Judicial Committee must 
be limited to cases of the. typa then before them, namely, whem the 


` trial had been conducted in à mode entirely prohibited by law, 


&nd cannot be extended to cases where evidence had been errone- 
ously received or improperly rejected. If this view. were not adopt- 
ed, the result would-follow that wherever evidence, however trifling 
its effect, had been erroneously received or excluded, the Gourt 
would be constrained to quash the conviction and sentence and 
set free the accused as no retrial could be ordered. Such a con 
clusion would directly contravene the eee enunciated in seo- 
tion 167 of the Indian Evidence Act : 
(1) (1867).L. R. 1 P. C. 520. (a3) (1869) L. R. a P. C. 535 
(3) 17 Q. B. 338. 


(4) (1901) e be R. a5 Mad. 61 P.C.;5C. W.N. 866 ; Le R. 38 |l. A. 557. 
Prec — 
(6) (1916) L L. R. 44 Calc, 477 ; 14 C. L. J. 400. 
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Crimi MAL, ` “The improper admission or rejection of evidence shall not be 
1920. ground of itself for a new trial or reversal of any decision in any 
Emperor case, if it shall appear to the Court before which such objection iq, 


raised that, independently of the evidence objected to and admitted,” 

there was sufficient evidence to justify the decision, or that, if the 

Mookerjee, J.  erejected evidence had been received, it ought not to have varied 
mm the decision." 

This provision, by the very generality of its terms, applies as 
much to Criminal as to Civil cases : Queen v. Hurridole (1) ; Empress 
v. McGuire (2); Quern v. INaoroji (3); Empress v. Ohara (4); 
R. v. Pitambar (5). We must consequently hold that it is incum- 
bent on'this Court to investigate, whether, independently of the 

` evidence objected to and admitted, there was sufficient evidence to 
justify the verdict of thé Jury. 

When we examine the evidence, we must, as the learned Chief 
Justice has pointed out, consider, whether we may, with reasonable 
certainty, hold that, even if the evidence improperly admitted had 
been excluded, the Jury, upon the residue of the evidence, would 
bave brought in ‘a verdict of guilty. If this standpoint were not 
adopted, the result would be that in every case where evidence had 
been wrongly admitted and the question was on that ground 
brought up for review, the accused would be practically deprived of 
the benefit of what is called by Lord Herschell L.C., "the much 
cherished right of trial by Jury in Criminal- cases :” Makin v. 
Attorney-General (6). The Judges would in truth be substituted 
for the Jury, the verdict would become theirs and theirs alone and 
would be arrived at upon a perusal of the evidence without any 
opportunjty of seeing the demeanour of the witnesses and weighing 
the evidence with the assistance afforded thereby. This aspect of 
the «natter was emphasised by Sir John Coleridge in œ. v. 
Birtrand (7) in impressive langüage which may be usefully 
recalled : 

“The most careful note must often fail to convey the evidence 
fully in some of its most important elements—those for which the 
open’ oral examination of the witness in presence of prisoner, Judge, 
and Jury is so jastly prized. It cannot give the look or manner of 
the’ witness: his hesitation, his doubts, his variations of language, 
his confidence or precipitancy, his calmness or consideration ; it 


Peaches 





(1) (1876) I. L. R, 1 Cale. 107 j 35 W. R. Cr. 36. 

(2) (1900) 4 C. W. N. 433. (3) (1872) 9 Bom. H. C. R. 358 (374). 
(4) (1890) I. L. R. 17 Calc. 643. (s) (1877) I. L. R. 3 Bom. Gr. 

(6) (1894) App. Cas. 57 (70). (7) (1857) L. R. 1 P. C. 510 (535). 


Von, XXXL] HIGH COURT. 


cannot. give the manner of the prisoner, when that has been jmport- 
ant, upon the statement of anything of particular moment; it- is, in 
eahórt, or, it may be, the dead body of the evidence, without its 
spirit, which is supplied, when given openly and orally, by .the ear 
and eye of those who receive it." - 


A grave responsibility consequently rests upon the Court when, 


it is called üpon to review the case on the evidence undeg clause 26 
of the Letters Patent read with section 167 of the Indian Evidence 
Ach Tho evidence improperly admitted might have chiefly influ- 
enced the Jury to return a verdict of guilty, and the rest of the evi- 
dence, which might on paper appear to the Court sufficient to sup- 
port the conviction, might have been reasonably :disbelieved by 
them in view of the demeanour of the witnesses or might have been 
regarded by them, isolated from the foreign matter improperly 
introduced, as wholly insufficient to justify an inference of guilt, 
In such circumstances, the right principle to adopt is to ask 
ourselves, whether we can feel certain that, on the residue of the 
evidence, a reasonable jury would have brought in a verdict | of 
‘guilty: and this is precisely the test formulated.by Isaacs L. C. J. 
in the case of £. v. William Barron (1). In that case, evidence of 
a previous accusation of an offence similar to that charged had been 
improperly given. In an appeal against the conviction, it wase held 
that the evidence was prejudicial to the accused and should not 
have been admitted. The Lord Chief Justice then added that as 
“we cannot be certain that the Jury would have found him guilty, 
if it had-not been admitted,” the conviction must be quashed. To 
the same effect are the folléwing observations of Lord Alverstone, 
C.J. in the case of AZ. v. James Camphbell (2), where the appeal was 
allowed and the conviction quashed on the ground thaf’ substantial 
evidence against the defendant had been improperly admitted : 

“Tt ‘is not possible to'say that this evidence may not have had 
& serious effect; it is true there was weighty evidence besides this, 
-~ but we cannot say that the Jury would have returned the sme 
verdict on that evidence alone." 


The same test has been. adopted iod apodedis — 


` Rv. Frederich Rodley (3); Rov. Stephen Norton (4). 

." When we examine the evidence in the case before us, from this 
stand-point, whatis the position? There is no room for doubt 
that the evidence improperly admitted was introduced with a view 


to influence the opinion of the Jury, and the character of that evi- 


(1) (1913) 9 Cr. App. Rep. 236. (a) (1912) 8 Cr. App. Rep. 75. 
. (3) (1913) 9 Cr. App. Rep. 69 ; (1913) 3 K- B. 468 ; 23 Cox. 574. a 
(4) (1910) s Cr. App. Rep. 65; (1910) a. K. B 496. 
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dence justifies the conclusion that in all human probability, they were 
influenced thereby. As regards the residue of the evidence, it 


cannot be disputed that there are important contradictions ; and, 
this is not strange, as the oral evidence upon the question in contro- 


versy, which was one of identification, was adduced more than four 
years after the alleged incident. The majority of the witnesses. who 


" came forward to depose necessarily belonged to & class which does 


not inspire me with absolute confidence in their testimony ; the 
most respectable amongst them identified the accused neither 
promptly nor without hesitation ; on the other hand, the attempt 


made by the police to ‘refresh the memory of some amongst them 


by photographs and suggestions is by no means reassuring. Finally, 
we cannot ,ignore the fact that even on the whole evidence as adduc- 
ed at the trial (inclusive of the evidence improperly admitted) the ver- 
dict of the Jury was not unanimous ; the very fact that they dis- 
agreed shows that to some minds, at any rate, there seemed to ba 
doubts in the case. The substance of the matter then is that the 
residue of the evidence is by no means conclusive ; if there are some. 
considerations in favour of a conviction, there are others no less: 
strong in favour of an acquittal ; and I am not prepared to say that 


the Jury would—not might—have come to the same conclusion as , 


they did upon the entire evidence. In such circumstances, in a case 
of extreme gravity like this where men are on trial for their lives, I. 
feel no doubt as tọ the course to be adopted ; in my : judgment, the 
conviction and sentence upon both the accused must be quashed. 

[Fletcher, J. agreed with Mooker]ee, J.] 

Chaudhuri, J.—The following i is'& short statement of the facts 
of the case before us : 

It is said that the two accused lived for sometime about the -— 
of 19r4 in the house of a’ rich woman of the town named. Dakho.; 


They and Dakho occupied the first floor and she had prostitute , 


tenants in the ground floor. Dakho became the mistress of accused 
No..1 who had introduced himself as a wealthy Babu. — He brought. 


accused No. 2 there as his Durwan. . On the roth December 1914, 


the outer door of the hodse was padlocked by accused No. 2 at 


about midnight and both of them were in the upper floor that night. . 
Next morning that door was found open with the padlock hanging | 


from a ring attached to'it, and the -woman'a room was found pad- 


locked from outside. The other inmates thought she had gone , 
out, but as she did not return, a search was made for her and the. 
Police were eventually informed. The door was burst open and her . 


dead body was discovered, the head practically completely severed 


2 
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from the body and all her valuables gone. The two men. wara . also: 
missing. : No trace of them could be found and the Police dropped 
dhe investigation in July 1915. 

- I now proceed to state he facta which led to their arrest and 
trial: 

On the 14th SNovosilier 1918, a woman E the town named Shan 
Sundari complained about a theft. from her room of property of 
considerable value (about Rs. 4,000) against two persons naming 
them as Narain Babu and Mahabir Pandey who had introduced 
themselves as a rich man anda Durwan. Inspector Mohendra Nath. 
Mukherjee was placed in charge of the investigation. .In course of 
that enquiry he came across a woman of the town named Niroda: 
who had a similar complaint, and gave the name of another woman 
named Sindhabala who also had a similar complaint against a Babu: 


and a Durwan who used to accompany him. The man she said. 


called himself Provash Kumar Roy alias Birendra Nath Roy. She 
gavo the Police Officer a photograph ofthe Babn (Ex. 33). The. 
photograph was shown to Shama Sundari and Niroda and they 
identified it ‘as that of the Babu. This was on the 27th November, 

1918. Sindhubala mentioned a woman of the name of Kiran, who 


told the officer that she had seen the men living together-in a tiled . 


hut at 6 Piarabagan Lane and took him there on the 28th Novefhber: 


1918. The officer got that house watched upto the arst December. 


1918. No one came there.’ He then searched the house, -Some 
ornaments were found amongst them, exhibits. 7 and 9 (a silver fora 
aod a silver gof) and some letters and post cards, amongst them, 
exhibits 8 and 9: He received some information and went to Khulna. 
He returned to Calcutta on the 28th Decembér 1918 and on some 
information watched another house 19, Goabagan Lane and. arrested 


the; second accused there next day. On the 5th of January 191 9-he 


got the names of certain persons from another Police officer who-was- 
connected with the investigation of Dakho’s murder. On the gth of 
January 1919 he showed them the protograph exhibit 33. They- 


identified it as that of the Babu who had lived with Dakho. - The: : 


investigation continued. On the rrth of March at about rr P. M. 
he was sent for by Niroda, who had managed to catch hold of ac- 


cused No. r when he visited another woman of the town. - The . 
Inspector arrested him and entered a charge against. him, at once. . 
The accused made' & statement and took the officer to premises 5, . 


Patuatola Lane which iwas searched and a shawl was found. A: 
search list (exhibit 3) waa prepared and the accused signed it-as~ 
Punchanan Das. ` The shawl is item No. rr in exhibit 3 ; 5 photo- 
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graphs were also found, item 13 in exhibit 3. Oae of these was hís 
and the others of himself and Sindhubala taken together. A receipt 
for a plaint was also found thera” After some further investigation® 
the case was sent up for trial The charges framed against them 
are under sections 320, 320-114, 1a0B, 380-114 Indian Penal Code- 

The most.important point in this case is that of the identity of 
the two accused. -The prosecution gave evidence how the accused 
wero traced and arrested. Evidence of Shama Sundari, Niroda and 
Sindhubala in connection therewith was given by the prosecution, 
and it was contended on behalf of the Crown that they were entitled 
to give evidence, that the«wo accused went to rich prostitutes to- 
gether, one introducing himself as a Babu and the other as his 
Durwan, that they assumed different names at different times and 
that these- prostitutes missed valuables about the same time as they 
disappeared. That these were a series of acts, showing a system 
which the two used to pursue. As the matter was not covered by 
authority in this Court I reserved certain points which are fully set 
out in my note of reference. It also contains a summary of what 
was argued and refers to the cases cited. : 

Sectión g Evidence Act says that facts necessary to explain or 
introduce a fact in issue.or relevant fact, or. which support or rebut 
&n inference suggested by & fact in issue or relevant fact, or which 
establish. the identity of any person whose identity is relevant, or 
which show the relation of parties by whom any such fact was 
transacted, are relevant, in so far as.they are necessary for that 
purpose. í ‘ ` 

I hold that it was competent for the prosecution in this case to 
prove facts showing that the two lived together, had business tran- 
sactions together, that they used to correspond, that they visited 
rich . prostitutes together, one of them introducing himself.as a rich 
Babu and the other as his Durwan, that they were the same persons 
although they had given different nam&s. These facts are relovant 
under section 9 of the Evidence Act, for establishing their identity 
and association. It was open to the defence to say that it was a 


case: of innocent association, The question therefore arises "Is: 


evidence to negative such defence permissible ?" Section r4 lays 


- down that facts showing the existence of any atate of mind such as in- 
- tention are relevant ; Explanation (r), limits it thus:—A fact relevant 


as showing the existence of a relevant state of mind must show -that 
the state of mind exists, not generally, but in reference to the parti- 


-cular matter in question. . Explanation (2) however extends it mak- 


ing the previous conviction of a person a relevant fact where, upon 


cU 
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the trial of such person the previous conviction is relevant within 
tho meaning of section 14. 
` In this connection section 15 Evidence, Act is important. It ‘ave 
“down that where there is a question, whether ar act was accidental 
or intentional, or done with a particular knowledge or intention the 
fact that such act formed part of a series of similar occurrences in 
each of which the person doing the act. was concerned, is relevant,” 
Itis wrong to say that this section only deals with Intention as 
opposed to accident. The words .underlined were added by sec- 
tion #, Act III of 1891, which must not be overlooked in construing 
section 15. The case for'the prosecution is that the two accused 
"used to introduce themselves to rich prostitutes as a wealthy master 
and servant, One of them used to remain in the room of the pros- 
titute acd the other, the durwan, kept guard. They lived in their 
houses ior sometime to gain their confidence and when they found 
a favbu-able opportunity committed.theft and disappeared. That 
is the system they pursued and it is urged that it is competent for 
the prosecution to prove it in order to show that when they came 
to: Dakb> they intended to rob her and that. section: 15 allows sch 
evidence to be given namely that in other instances they played a 
similar part in the houses of other rich prostitutes whose valuables 
disappesred simultaneously with their disappearance, in orger to 
show intent, guilty knowledge, design or system and that it is open to 
the prosecution to rebut the defence that they had met accidentally 
in Dakho’s house, or that they had gone there without any dishonest 
motive, that is to say to give evidence of similar incidents although 
subsequent in date in whieh they were charged with having com- 
“mitted theft. I agree with that contention and hold that the evi- 
dence objected to was rightly admitted. “The Enghsh cases in 
support of this view are referred to in my note of reference. I do 
' not see any difference in the Indian Law on the subject. * No one 
saw the accused committing the offences they are charged with. 
- The' direct evidence is (hat they were in the house that night and 
they disappeared the next morning, when the murder and robbery 
were discovered, but the case mainly depends upon collateral circum- 
stances. I understood that my learned colleagues were prepared to 
-hold that there was no doubt upon thé evidence that the two, men 
` were in the house of the deceased that night and acted in concert 
and murdered and robbed her. I take it that they held that those 
-two men whoever they were conspired to commit theft, committed 
it and also committed murder, the motive being theft. 
No doubt eyidence tending to show that.the accused: have’ been 
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guilty of criminal acts other than those covered by the indictment ` 


is not admissible, unless upon the issue whether the acts charged 
againkt the accused were designed or accidental, or unless to rebut 


a defence otherwise open tó them : Makin v. Attorney General New 


South Wales (1, R: v. Wyatt (2). In this case no doubt the sorer- 
ed head proved it was murder, and the loas of the valuables, theft, 
*but there was something more to be proved, namely, that the motive 
for the murtier was theft and that the two persons who were in the 
house had combined to commit such theft. The murder and 
robbery were parts of one transaction. ` It is the’ general rule or law 
to admit evidence of motive. It was urged in this case as it was’ in 
Makin v. Attorney General (1) that evidence is admissible of any 
acts or doing of the person accused if such acts or doing aró so 
connected with the transaction under charge or are of a character 
so similar thereto’ as to lead to'a reasonable inference that the 
prisoner committed the act charged, but jt is hardly necessary to 
discuss any general proposition of that character. Section r1 Evi- 
dence Act was invoked in aid by the prosecution but its terms are 
so general that Iam not prepared to use it. In this case I'am satis 
fied that the evidence was properly laid before the Jury and ` dissent 
from. the Opposite view. 


Then the question arises what the Court is to do if the evidence 
is reje&ted. Sections 25 and 26 of the Letters Patent deal with the 
matter, It has been uniformly held in this Court, ever since the 
case of Queen v. Hurribole (3), that this Court is alone empowered 
to deal with the remaining evidence and give its final judgment on 
it, and not the Court below and that an order for retrial is not com- 
petent, Although I share the doubt of Pontifix J. as to the correct- 
ness of the fuling in Vurzibole (1), I feel bound by it and subse- 
quent rulings which have been uniformly followed all these years. 
The Privy Council ‘has not also questioned it in Subramania’s 
case (4) where-it was cited. I think that itis entirely wrong that 
the accused should thus be deprived of the verdict of a jary and the 
function of ‘the jury should be transferred to a bench of Judges 
which has to deal withthe residue of the recorded evidence. 

Section 167 Évidence Act has been held applicable to such cases. 
It says that we are to determine if there is sufficient evidence to 
justify the decision independently of the evidence objected to and 
admitted. 1 think there is. In so deciding I am keeping the 


(1) 1894) A. C. 57. (2) (1914) A. C. 57. 
.(3) (1876) 1. L.-R 1 Calc. 207. (4) (1901) L. R. 38 1 A. 357... '^ 
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evidence objected to entrely aside, I told the jury that it would riot 


be i improper for’ them to attach but little value to that part of the’ 
gcase and ‘call attention to fhe penultimate paragraph of” my note of 


reference. 


I believe the evidence of identification, although the photograph 
of the accused No. r.was shown to Manoda, Annada,, Profulla and* 
Giribala by the investigating officer before they were exsminéd in 
Court That they took time in identifying him when the photo- 
graph was first shown was natural as the man was dressed up when 
the photograph was taken. It was shown to them more than three 
years after they had seen him.  Profulla's doubt when the accused 
was first shown to him after his arrest was also due to lapse of time. 
He had seen the man only on two occasions. Oa one of such occa- 
sions however he was with the accused for sometime. I do not 
think the shawl has been sufficiently identified. I place much reli- 
ance on the evidence of the silversmith as regards the gots, which 
was found in the box of accused No. 2. The other evidence about 
its identification is not without value. It is clearly established that 
these two were well known to each other and that they had given 
different names to different people and that accused No 1 is not 
a zamindar or zamindar's son, but a menial servant. The statements 
made hy Manoda, Annoda, Panchu Keora and others to the Police 
soon after the occurrence I consider of great value. I have no hesi- 
tation in holding that both the accused, are guilty*of the offencss of 
murder, robbery and conspiracy to rob, as charged. It is not for 
us to speculate what the jury would have done. Itis for us to 
arrive at a decision and after all, one's own mind is his best 
standard. di os 


Walmsley, J.—l agree with the learned Chief Justice in hold- 


ing that the evidence to which objaction was taken was not ad- 
missible. 


I accept the proposition that this Court has on previous occa- 
sions held that it cannot ocder a retrial. 

.On the merits, I am satisfied that the two accused before us are 
the men who caused the unfortunate woman’s death. The evidence 
given by the inmates of the house and by the Doctor is of a convinc- 
ing nature, and my learned brother who presided at the trial believed 
the witnesses to be speaking the truth. I do not think it necessary 
to ask what view a jury would take of the evidence ; except so far 
as the opinion of a hypothetical jury affords & standard of reason- 
ableness, If it were necessary to ask such a question I should hold 
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that of nine reasonable men atleast two-thirds would believe the 
evidence; and having regards to the terms of the charge deli- 
vered by my learned brother I would go further and hold that asa 
matter of fact the seven jurors who found the accused guilty, found 
them guilty on the evidence to which objection cannot be taken. 


. Sir C. A. Kesteven Kt. :— Government Solicitor for the Crown. 
A. T. M. $ Convictions set aside. 
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" APPEAL FROM ORIGINAL: CIVIL. 


Before Sir Asutosh Mookerjes, Knight, Acting Chief Justes, and 
a Sr Ernest Edward Fletcher, Knight, Judge. M 


. 


_ CONSTANCE CATHERINE MORENO .- 
l — ur 
‘HENRY WILLIAM BUNN MORENO. - . 


. Diverce—Aduliery admitied—Co-habitation, resumption of—Cendonation—Sub- 


sequent matrimonial offence—Cendonation, cancellation ef—Diverce, ‘ground 
for, revival of—Desertion by wife—HGfect of original adultery, if revived— 
Petition by hushand—tnreassnable delay—Poverty of- petitioner, when an 
excuse—Indian Diverce Act (IV sf 1869), Secs. 12, 13, 14. 


It is well settled that resumption or continuance of co-babitation with — 
knowledge of all the circumstances operates as condonation, 


Mere forgiveness is not condonation ; to be condonation, it must completely 
restore the offending party and must be followed by co-babltatlon. Thir is ossen- 
tially the view adopted by the Indian Legislature in section 14 which requires that 


no adultery shall be deemed to have been condoned, unless where conjugal co-babi- 


tation has been resumed or continued. The expression conjugal co-habitation, or 
it» equivalent connubial intercourse, should not be given a restrictive meaning 
but should be so interp eted as to leave the nature of the co-habitation or Inter: 
course to be adapted to the varying conditions and circumstances of differeht- 
parties : , 8» Crois v. S. Creix (1) referred to. 

Condonation.cf past matrimonial offences is however [mplJedly conditioned 
npon the future good behavioor of the offending spouse, and it follows that tf after 
condcuation, the offences are repeated, the right to make the condoned offences a 
ground for divorce revives ; to conalitutp a revival of the condoned. offences, the 
offending spouse need not however be guilty of the same character of offence 
as that condoned; any misconduct insufficient which Indicates that the copdonation 
was not accepted in good faith and upon the reasonable conditions Implied. 

Desertign subsequent to condonation that would revive tho effect of the orlginal 


adultery exists if one party to a marriage without the consent oc against the will of 
the other wilfolly cause or without reasonable excuse makes the other live apart. 


The Courts look with great suspicion on petitions for dimolation. of. marriage 
presented on the. ground of adultery, after long delay by a hnsbapd and relief Is 
given vigilentibus non dormientibust ; yet delay will generally be excused if it 
is really due to poverty: Coode v. Coode (2) referred to, 

Bat although poverty is almost always a sufficient excume if —— 
established, it must not be supposed that there is no lapse of timo. where 2 lno 
may be drawn. i 


& Appeal from Origins! Decroo No. 5 of 1930 — the decielon of Mr. 
Justice Greaves, dated 24th November, 1919. 


(ty (1917) L L. R 44 Calc. 1091. ~ {2} (1838) 1 Curt. 755. 
[F To the vigilant, and not to the sleepy-—Rop.] : 
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Harrison v. Harrisen («) y Nicholson v.” Nicholson (1) ; Seri v. Short (3) ; 
Mitter v. Mittor (4), and other cases referred to. i 

Where admittedly the husband became aware of the adultery bi the wife *io- 
wards the end of the yesr 19:3 &nd the petition for dissolution of mariage was 


presented on the roth December, 1918, and no sufficient reasons were shewn to 
justify the delay : 


Held, that the petitioner has delayed uction too long and cannot justly claim 
an order for dissolution ‘of marriage. 

Appeal by the Respondent wife. ; 

Suit for dissolution of marriage instituted by the husband on the 
ground of wife's adultery. The wife did not deny the charge of 
adultery, but pleaded condonation and unreasonable delay. These 


pleas were not established in the primary Court and decree 


nisi was made with the custody of the child of the marriage. . 
The material facts will appear from.the following judgment of ' 
Greaves, J.— The petitioner prays for the ‘dissolution of his 


mariage with the respondent on the ground of her adultery with 


one Pratti now deceased sometime in or about the years 1907 and 
1968. The respondent does not deny the adultery alleged and 
admittedly gave birth to two children in or about the years r9o7 
and 1909 of which Pratti was the father but she alleges that the 
petitioner condoned her adultery with Pratti and it is also urged 
that the petitioner is debarred from obtaining the relief which he 
seeks by reason of his delay in instituting these proceedings. - The 
petitioner admits knowledge of his wife's adultery with Pratti i in 
the year 1914 in or about the month of January or February and 
these proceedings vere not instituted until the 19th December, 1918, 
that is to say, more than 4 years after the petitioner came to know 
of the adultery upon which he relies. He urges in palliation of his 
delay his lack of means to institute these proceedings. 

The parties were married at St. Agdrew's Church in this city on 
the 21st May, 1903, and lived together and cohabited at 19 Wellesley 
Street and 23 Free School Street until the month of February, 1905. 
During this period two children were born to them, a daughter 
Constance Susan Moreno who is now of the age of 16 years and a 
son who is dead. Tho daughter is now leaving with her mother 
and has always lived with her and the petitioner asks for her ‘custody. 
In the month of February, 1905, the respondent left the petitioner 
and they lived apurt until the year 1913 or 1913. The petitioner 

(1) (1864) 3 Sw. & Tr. $62. ` (2) (1873) L. R. 3 p, & D. 536, 
(3) 0874 L. R, 3 P. & D. 593. (4 (1908) 13 C. W. N. 1009. — 


f 


í 
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alleges that the respondent left him of her own accord owing to 


. quarrels which arose írom her violent temper ; the respondent al- 


leges that she left him as the petitioner objected to the children by 
het former marriage living with them and because he threatened her 
and used violence to her. , These matters were not gone into before 
me and it is not suggested that the husband's conduct conduced 
to the adultery alleged and admitted. ‘I proposa to deal with the 
suit on thé footing that the parties mutuslly agreed to separate. 

In the ‘year 1909 divorce proceedings were commenced against 
his wife by one Abro in which proceedings the petitioner was 
made a co-respondent and in the year roro the respondent com- 
menced divorce proceedings against the petitioner grounded on the 
adultery alleged in the Abro suit The Abro suit was dismissed 
so far ag the petitioner is-concerned with costs and the respondent’s 
suit was also dismissed. In the course of the proceedings in the 
respondent's suit asa result of an anonymous letter received by the 
Judge who tried the suit, an enquiry was made by the Government 
solicitors, the result of which is contained in Exhibit 6a, petition to 


the Court by the Government solicitor, Paragraph two of the peti^ 


tion which is dated the 18th November, rgro, states tbat two 
children were born to the respondent by Pratti and that the and 
child died aged 5 months in January 1909. Paragraph 3 of the 
petition stdtes that the rat child was at the date of the petitions in 
the Entally convent. This disproves the respondent's allegation 
that the child was always with her and was placed in the convent 
at the petitioner's suggestion in 19ra and 1913 at the time the 
parties came together again; it also throws doubt in the evidence 


of the daughter that she took the child to the Armenian College in ` 


1912 and 1913 and showed the child to the petitioner. Hxhibit 6 
is the respondent’s exhibit and if paragraph.3 is incorrect she could 
have disproved it from the books of the convent which presumably 
ehow the date of the child’s admission, paragraph 4 of the petition 
of the Government solicitor’ suggests collusion and I understand 


that as a result of the matters stated in that petition the proceedings. 


for divorce were dismissed. The petitioner states that he was living 
at Allahabad at this time and that he only came to Calcutta occa- 
sionally, his answer in the Abro suit sworn on the sth January, 1910, 
and his affidavit of documents in that suit sworn on the rath April, 
1910, appear to have been sworn at Allahabad. 

The respondent alleges that at the time of the proceedings in 
her suit the petitioner must have come to know of exhibit 6. and 
that-he consequently must in the year 19to have had knowledge. 
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of the facts with regard to her adultery with Pratti. The petitioner: 


denies any knowledge of exhibit 6 until the year 1914 when he says 
that as the result of Police Court proceedings commenced: by his 
wife for maintenance the fact of her adultery with Pratti came to his 
knowledge, as a result of which he made enquiries and discovered 
the existence of exhibit 6. It would appear from Exhibit x that ‘the 
petitioner had in the year 1908 been seeking for materials -upon 
which to "found divorce proceedings against his wife and-is said on 
behalf of the respondent that his enquiries. at this time ‚must bave 
brought: to his knowledge the facts about Pratti. I dọ not ‘think 
that this can be so as it is not suggested that Exhibit r is not genuine 
and if the facts about Pratti had then been within his knowledge he 
had at thet time ample material upon which to found his proceed- 
ings.. And if in rgro he had known of Exhibit 6 and the facts. as to 
Pratti it is curious that he did not make use of these facts to com- 


mence divorce proceedings which he had contemplated as recently - 


as August, 1908, according to Exhibit I. . 

In 1913 according to the petitioner and in 1912 — to 
fhe respondent the parties as the result of a friend’s intervention 
came together again and lived and cohabited at the Armenian 
College. The respondent swears that prior thereto she made a full 


copfession to the petitioner of the facts as to Pratti and that he ſor- 


gave ber and that thereafter they lived and co-habited together, the 
petitioner denies that any such confession was made or that prior 
to the -resumption of co-habitation or during such co-habitation he 
knew of.the facts as to Pratti, It is at least curious that if such con- 
fession were made it was not pleaded in.the respondent’s answer 
and I .am not prepared to credit the story of the respondent as to 
the,conféssion. The story of the daughter's bringing. the child. to 
the Armenian College I have referred to already, it is discredited 
by Exhibit 6 and I cannot rely on it... 

Then it is said that prior to the reconciliation in rgra.the peti- 
tioner was to see the respondent at Huzurimall’s Lane and.that he 
must have seen the offspring of the intercourse with Pratti there but 
this is contradicted by Exhibit 6, if in fact.the child was at.the 
Entally convent in 19. 0 and was not removed subsequently. 

In December, 1913, the parties again separated and-the respon- 


dent.commenced proceedings in the Police Court for maintenance . 
against the petitioner. I understand that the proceedings were subse-. 


quently withdrawn, the petitioner and respondent having come to 
an arrangement In November, 1914, the respondent again com- 
menced proceedings for maintenance, the petitioner was. exam ined 


1 
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- jn December 1914, and stated that he heard ` two years previously: 


from friends that his wife had committed adultery with Pratti; that 
. he denied it and that he accepted ‘her’ denial but that in January 


s 1914, I think.on the. 3oth he learnt that she had’ placed a & child 


which «was not his, aged 4 years, in the- Entally convent and that he: 
never.co-habited with her after he had satisfied himself that she: 
had;committed aidulfery. ' In cross-examination he ‘stated that ‘he 
lived with his wife fòr one yoar in 191g, that he discovered ‘about 
‘Pratti about the middle of 1913 and that she lived with ‘him up to’ 
the end of rors, but I think reading the Police Court evidence as ' 
a'whole that it does not mean that the petitioner admitted that he 
continued’ to liye and cohabit with his wife after he knew of her ’ 


adultery'with Pratti, Stress was laid on behalf of the respondent on - 


the letters contained in Exhibit 5 as showing the' parties were on 


friendly terms after the petitioner knew of the respondent’s adultery ' 


with Pratti but even if the pencil dates are correct, which are said 


not to bein the petitioners writing. “I do not’ think they amount: 


to much ; they were written after the first proceedings in the Police 


` Court when the parties had come to some arrangement as to main ° 
-tenance and they cannot by themselves be taken as condoning the 


matrimonial offence which the respondent had committed. The' 
same applies to Exhibit 7. Exhibit 2 is written in 1906 aftér the’ 
^ parties had separated but the respohdent's relations with Pratti had ` 
‘not so far as I know commenced at this time, and Poning I think 
turns‘on Exhibit s. 

On the whole I have come to the conclusion that the respon 


dent on whom the burden’ falls-has not established that the peti- ' 


tioner at any time condoned her acts of adultery with Pratti. She: 
has herself stated in evidence that her relations with Pratti were ` 
not known to her friends and were secret and if-the child was sent 
to the convent in or priot to 1910 at which time Mr. Moreno was 
in Allahabad it may well be that he never heard of its existence. 
I have already referred to tho alleged confession but it is noticeable 
in this connection that in the Police Court only. one child is men- 
tioned and the petitioner swears that he never ` heard of tho second 
child until subsequent proceedings by his wife in the Small Cause 
Court. ‘The petitioner admitted that he had suspicions of his wife's 
infidelity but suspicion is not proof and ‘for the resumption” of to 
habitation to have amounted to condonation involves that the peti 


tioner must have had' knowledge of all the facts prior to the co- 


habitation and that with such ‘full knowledge he condoned the 
matrimonial offéhces and resumed cohabitation. On the whole I 
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have come to the conclusion that condonation has not been esta- 
blished, 

There remains the question whether the petitioner has been 
guilty of such unreasonable delay in commencing proceedings as to 
disentitle him to the relief which he seeks. In Mister v. Mitter (i), 
there was five years delay and no satisfactory explanation of the 
delay and reljef was refused. In Short v. Short (2), there was R 
delay of 1g years without reasonable excuse’ and the petition was 
dismissed. In Nicholson v. Nicholson (3); a years delay explained 
by lack of means, was held not to disentitle the petitioner to relief. — 

I infer from the cases that poverty is almost always a sufficient 
excuse but that it must be tonvincingly established ; see Mason v. 
Mason (4). 

In the present case there has been over 4 years delay in fact, 
nearly five. From the evidence it appears that the petitioner's in- 
come during tbis perlod has been Rs. 250, a month out of which 
he has paid at first voluntarily and subsequently. under a mainten- 
ance order for the support of his wife and daughter some Rs. 50, 
a. month. I am not taking the Press which he owns, into account 
in estimating the income as it would appear that the income from 
this source has been intermittent and at times there has been a loes. 
The petitioner states that during the period in question he has had 
debts to pay. I think the case is rather near the line and I feel 
some hesitation but I have to bear in mind that divorce proceedings 
by the husband usually involve an almost immediate payment of & 
substantial sum for his wife's costs in addition to the burden of his 
own and taking into account all the circumstances I am not prepar- 
ed to say that in this case there has been such unreasonable delay 
as to disentille the petitioner to the relief which he seeks. 

There will accordingly be a decree nus with the custody of the 
child of the marriage. 


Against this decree the respondent appealed. 
Mr. J-e N. Mitter for the Appellant. 


Messrs. doetoom and Messrs. R, C. Bonnerje fot the Respondent. 


C. A. V. 
The judgments of tho Court were as follows :. 


Mookerjee, A. C. J. :—This is an appeal against a decree sisi 
for dissolution of marriage made upon a petition presented by a 
husband under section ro of the Irdian Divorce Act, 1869, on the 


(1) (1908) 13 C. W. N. 100g. (3) (1874) L. R. 3 P. & D. 193. 
(3) 0873) LR. 3 P. & D, x. ` (4) (1883) E. R, 8 P: D. ar. 
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ground that his wife had, since the solemnization of the marr iage, 
been guilty of adultery. 


° " The petitioner and the respondent were married on the dust 


May, 19032, and lived together until the month of February, rgos. 
During this period, two children were born to them, a daughter, 
now sixteen years .of age, and a son who is dead. In February, 
1905, the respondent left the petitioner and lived apart "till the end 
of the year 1912, of the beginning of the year 1913. The petitioner 
alleges that after the respondent had left him, shs lived in adultery 
with one Pratti now deceased. She gave birth to two children in 
1907 and 1908 ; but the petitioner was not aware either of the adul- 
tery with Pratti or of the birth of the children. In 1999, one Abro 
commenced divorce proceeding against his own wife and made the 
petitioner a co-respondent, on the allegation of adultery with her. 
Shortly after, in 1910, the respondent instituted divorce proceedings 
against the petitioner on the basis of the adultery alleged in, the 
Abro suit. Both the suits were dismissed as against the petitioner. 
In 1912, the petitioner and the respondent became reconciled 
through the intervention of a friend, and from the beginning of 
1913, they resumed cohabitation According to the petitioner, he 
discovered, for the first time, towards the end of that year orin the 
beginning of next year, that his wife had committed adultery with 
Pratti and that children bad been born of the intercourse, The 


parties eccordingly separated again. The respondent instituted 


proceedings before a Presidency Magistrate for maintenance order 
urider section 488 of the Criminal Procedure Code, but withdrew 
them as the parties came to an arrangement, In December, 1914, 
she again instituted similar proceedings, ind on the 6th January, 
1915, the Magistrate made an order in her favour directing the 
petitioner to pay her maintenance at the rate of Rs. so pef month. 
On the roth December, 19:8, that is, nearly four years after the 
date of the maintenance: order, the petitioner commenced the 
present proceedings for dissolution of marriage and for the custody 
of his daughter, The respondent did not deny the alleged adultery, 
but opposed the petition substantially on two grounds, namely, 
first, that the petitioner had condoned the adultery, with- 
in the meaning of section 13 of the Indian Divorce Act, and 
secondly, that the petitioner had been guilty of unreasonable delay 
in presenting the petition, within the meaning of section 14, Mr. 
Justice Greaves has overruled both these contentions and hss grant- 

ed the husband a decree nisi for dissolution with tbe custody of the 
child of the marriage. The respondent has appealed to this Court 


441 


Cmi 


1910. 
—)ꝰ 


Moreno 


v. - 
Moreno. 





Mook *rjee, A. C. F. 


441 
Civit, 
19320 l 
Aur mf 

Morena 

v. 


Moreno. 





Mookcrjes, A. C F. 


THE CALCUTTA LAW JOURNAL. [Vou XXXT. . 


and counsel on her bebalf has . reiterated ‘the two defences which- 


were unsuccessfully urged in the trial Court ; 
As regards the first contention; namely,. that the bibani had 


condoned the adultery and-was consequently no longer entitled to 


an order for dissolution of marriage, reliance has been placed upon: 


the admitted. fact that. the parties resumed cohabitation in 19t3.. 


The only poist in controversy is, whether at the time when.cohabita- 
tion was resumed or during.the continuance thereof, the husband 
was aware of the antecedent adultery on the part of his wife. The 
wife asserts that-he had full and definite knowledge of all the cir- 


cumstances before co-habjtation was resumed; the husband main-- 
tains on the other hand that he had no such knowledge when: 


he took back his wife and that as soon as he made the discovery, 


he separated from her in the beginning of 19:4. There js con- 


flict of testimony: on this point; and upon „an examination 


of the: evidence wwe have arrived at ‘the conclusion that, even. 


though it may be difficult to ascertain whether the story narrated by. 
either party is true in all its details, there is no room for reasonable. 
doubt that, after cohabitation had been resumed, the husband be- ; 
came aware of the misconduct-of his wife, and notwithstanding such, 


knowledge continued to cohabit with her. Upon this part of the. 


case, wp have the following definite statement made by the husband 
on the 6th January, 1915, in the course of the maintenance proceed, 
ings instituted by his wife in the Court of the Presidency- Magis-: 
trate: "I lived with my wife for one year in 1913. - I discovered 
about Pratti about the middle of 1913. She lived with me up. ta 
the end of 1913.” The statement was put to him in cross-examina-: 
tion by Mr. Mitter, andeit is sufficient to state that the witness was. 
not able to explain it away satisfactorily, Besides this,’ indications 
are note altogether lacking . that the petitioner was in all likelihood: 


aware of the misconduct of his wife, much earlier than 1913. In. 


the, divorce proceedings instituted : by, the respondent against the. 
petitioner, shortly after the Abro ‘suit, Mr. Justice. Pugh received- 
an anonymous letter on the 19th August, roro. The letter was sent. 
to the Government solicitor, who submitted. a report on the 18th 
November, 1910, embodying the result of the enquiries made by. 
him, This report states definitely that the then petitioner (the: 
wife) had in 1907 and 1908 committed adultery with Pratti and-that. 
she had in 1907.given birth to a daughter who was in the -Entally, 
Convent in the suburbs of Calcutta and in 1908 again given birth, 


to another daughter who had died on. the 1st - January, . 1909, an. 
infant fire, months old. The Government -solicitor added. in the; 


~ d 
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report that there was good ground to -believe that there was collu-' 


' sion between the husband aud the wife in the matter of -those di- 


vofce proceedings. This report was made part of the record; and ' 
the proceedings were, as already stated, discontinued immediately 
afterwards. iNo doubt, direct evidence.ís not available to show 
that the petitioner became aware of the contents of this report ; but 
it looks very: improbable that he could have remained totally- igno- 
rant of’ a. report of this character which was filed in Court. He? 
was a party to those proceedings and may reasonably be. expected | 
to have enquired why the proceedings suddenly collapsed. On the: 
other. hand, if the proceedings were collusive, as suspected by the 
Government solicitor; that ‘significant fact alone materially weakens 
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his case. -We cannot also overlook that although in 1909 and 1910: 


the petitioner used to live at Allahabad, he was in Calcutta in 1908 
and employed a detective to watch his wife who had left his protec- 
tion and had already given birth to two illegitimate children, the. 
survivor oflwhom was subsequently placed in the Entally convent. 
It seems: hardly probable that a person in the position of the petis 
tioner should remain entirely ignorant of the mode of life led by his 
wife andthe consequences thereof. But even if all these circum-: 
stances do not show conclusively that he had definite knowlédge of: 
the misconduct of his-wife before he resumed cobabitation with ‘er, : 
there-is no escape from his own statement made on the 6th January,’ 
1915. The question thus arises whether there was such condona-- 
tion on his- part as is OERA by sections 13 and 13 of the- 
Indian Divorce Act. ' 
` Etis well settled that resumption or. continuance of co-habita-- 
tion with ‘complete knowledge of all-the circumstances operates as 
condonation. Sir C. Creswell explained in Peacock v. „Peacach: (x), 
that condonation is fargiveness of a conjugal offence with full know- 
ledge of all'the circumstances. Lord Chelmsford: held in: Xea?s v. 
Keats (2), that condonation is a blotting out of the offence imputed, 


so as to restore the'offending party to the same position as he or’ . 


she occupied before the offence was committed. In Ellis v. Ellis: `- 


(3) condonation of matrimonial offences: was explained to mean: 
the complete forgiveness of all such- offences-as were known to or’ 
believed by the offended spouse so as to restore betwoen the spouses: 
the status quo ante. Consequently, mere’ forgiveness is not con- 
donation : to be condonation, it -must completely restore the ofend- 
ing party and must be followed by. cohabitation. This is esten- 

(1) (1858) 1 Sw. & Tr. 183. - (12) (1859) 1 Sw. & Tr. 334. 

(3) (1865) 4 Sw. & Tc. 154. — 
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eint tal the view adopted by the Indian legislature -in section 14 - 
19so., which requires that no adultery shall-be deemed to have been con- 
Moreno doned, unless where conjugal cohibitation has been resumed ej 
— E continued. The expression conjugal cobabitation, or its equivalent, 
— connubial intercourse, should not be given a restrictive meaning 
aeri e A. C. F ‘ but should be so interpreted as to leave the nature of the cohabita- 


— — 


tion or intercourse to be adopted to the varying conditions and 
circumstances of: different parties: S? Croix v. St Croix (1). 
There may thus be room for discussion or difference of opinion in- 
individual instances, whether a particular conduct on the part of 
the husband or the wife could be construed as condonation. But 
the present case is reasonably free from difficulty, because, as was 
said in Windham v. Windham (a), the best evidence of condona- 
tion is the continuance or resumption of sexual intercourse. Here 
the parties lived as husband and wife for several months in 1915, 
even after the husband had discovered the misconduct of his wife. 
We must hold accordingly that the respondent has successfully 
established condonation of the adultery complained of. 

Counsel for the petitioner has argued that, if this view be adopt- 
ed he is entitled to invoke the aid of the well-established principle 
that condonation is cancelled by a subsequent matrimonial offence 
and the old cause of complaint is revived. Reliance has been placed 
upon the decision of ray learned brother Mr. Justice Fletcher in: 
Thompson v. Zhompson (3), where it was conclusively shown, upon 
an exhaustive review of the relevant authorities on the subjact, that 
condoned adultery is revived by a subsequent matrimonial offence. 
This principle is based on the theory that condonation of a matri- 
monial offence implies that no further matrimonial offence shall 
occur. Amongst recent cases, where this doctrine has been recog- 
nised and applied may be mentioned : Price v. Price (4); Mess v. 
Mois (5) ; Roberts v. Roberts (6). We may then treat itas well- 
settled that condonation of past matrjmonial offences is impliedly 
conditioned upon the future good behaviour of the offending 
spouse, and it follows that if after condonation, the offences are 
repeated, the right to make the condoned offences a ground for 
divorce revives ; to constitute a revival of the condoned offences, 
the offending spouse need not howerer be guilty of the same char- 
acter of offences as that condoned; any misconduct is sufficient 


~ (1) (1917) I. L, R. 44 Calc. 1091 (1107). 
(2) (1863) 32 L. J. P. M. & A. 89; 9 Jurist (N. S.) 82. 
(3) (1911) I. L. R. 39 Cale. 395. (4) (1911) P. aor. - 
(5) (19161 P. 155. (6) (1917) 1:7 L. T. 137. 
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which indicates that.the condonation, was not accepted in good — 


faith and upon the reasonable conditions implied. But there is, in 
our opinion, no room in the present case for the application of this 
ride, in favour of the husband. The argument on his behalf is that 
desertion by his wife, subsequent to what constitutes condonation 


on his part, revived the effect of the original adultery. “The facts , 


admitted or proved, however, negative this plea of desertion. | It-is 
desertion if one party toa marriage, without the consent or against 
the will'of the other, wilfully, without cause or reasonable excuse, 
makes the'other live apart. Heré the parties separated in the be- 
ginning of 1914. Immediately afterwards, the wife had recourse to 
maintenance proceedings under the Criminal Procedure .Code, 

which were withdrawn because the parties came to an arrangement. 

Some months later, she again instituted maintenance proceedings 

and obtained an order under section 483 Criminal Procedure Code, 

subsection (4) whereof lays down that no wife shall be entitled to 
receive an. allowance from her husband if, without any sufficient 
reason, she refuses to live with her husband. In view of this pro- 
vision, it is impossible to maintain the position that the Magistrate 
made an,order for maintenance, although the wife had deserted hér 
husband and refused to live with him without any sufficient reason: 
Consequently, we must hold that the principle recognised in Slaka- 

Jordy. Blandford (1), that condoned adultery is revived by subse- 
quent desertion and condoned desertion by subseqqent acy is 
of no assistance to the petitioner. 

As regards the second contention, we are clearly of opinion that 
the petition’ should have been dismissed on the ground that the 
husband had been guilty of unreasonable delay in presenting it. 
We.ignore, for the present purpose, the allegation of the respondent 
that her husband was aware of her misconduct in rors, and Jimít 
ourselves to the statements of the petitioner. According to the 
statement made by him in these proceedings, he became aware of 

the adultery of his wife, towards the end of the year'1913. Accord- 
ing to the. statement made by him on the 6th January, 1915, he had 
made the discovery about the middle of 1913. Whichever date is 
accepted—though we-must prefer the middle of 1913 asthe more 
probable time—it i$ plain that sufficient reasons have not been shown 
to justify the delay in the institution of thesé proceedings, The 
only plea urged is poverty. Now, the Courts look with great suspi- 
cion on petitions for dissolution presented on the ground of adul. 
eee eae and relief is given, Eom 

0) (1883) 8 P. D. 19. 


“ 
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ETT Mortimer v. Mortimer (2) Vigilantibus mon. dormientibus ;* yet 
1930, delay will generally be excused if it is really due to' poverty. ; Coeds , 
— v. Cosde (a). But although poverty is almost always a sufficient 


excuse, if convincingly established [Short v. Short (3)], it must not 
— be supposed that there is no lapse of time where a line may be 
minit cidit d drawn, These principles have been recognised in a long series of 
* decisions ; Harison v. Harrison (4) ; Nicholson v. Nicholson (5) ; 

Skor? v. Short (3) ; Masen v. Mason (6) ; Edwards v. Edwards (7) ; 
Pears v. Pears (8) ; Hughes v. Hughes (9); Coppinger v. Coppinger 

(10); Mitter v. Mitter (11). Now, in the case before us, the peti- 
tioner had admittedly an income of Rs. 250a month and, for 
sometime at any rate, «esided in the College premises where he 
worked.. He had also a small printing press. It must further be 
borne in mind that he has acquiesced in the order of the Magistrate 
which made him liable to pay his wife, after he had knowledge of 

her misconduct, Rs 5o & month from January, 1915. We are not 
prepared to hold, under these circumstances, that the petitioner has 

established satisfactorily such poverty as would constitute an excuse 
Tor the undoubted delay in the institution of these proceedings. 
We should not further wholly ignore the probable effect of an order 

for dissolution of marriage on the wife who is older than her hus- 
band and must now be fairly advanced in years. Indeed, the cir- 
cumstances of the case point to the conclusion that the -proceedings 

have been instituted, not so much because the petitioner feels 
aggrieved- by the misconduct of his wife (which has been within his 

knowledge for several years), but rather because he is anxious to get 
rid of the order for maintenance (which was made against him now 
more-than five years ago). Upon a review of all the facts and 

circumstances, our conclusion is that the petitioner has delayed 

action too long and cannot now justly claim an order for dissolu- 

tian ‘of marriage. 


c 
Moreno. 


The result is that this appeal is ,allowed and the parton dis- 
missed with costs in both Courts. 


Fletcher, J.—I agree. 


æ 


(1) (1320) a Iag. Con. 310. (1) (1838) 1 Cart. 755. 
(3) (1374) L. R3 P. & D. 193. (4) (1864) 3 Sw. & Tr. 36a., 
(5) (1873) L. R. 3 P. & D. 53. 

' (6) (18832) 7 P. & D. 333 ; (1883) 8 P. D. ar. 
(7) (909) 17 T. L. R. 38. (8 (1912) 107 L. T. sog. * 

. (9) (1915 33 T. L. R. 62. - - (10) (1918) 34 F.L., R. 588. 
(11) (1908) 12 C. W. N. 1009. RET 
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v. Babu Jyetindranath Mitra—Solicitor for-the fia cee - 


E | Messrs. Khaitan & Co.—Solicitors for the -petitioner . (husband) 
^» Respondent, 


ODK R ELT Appeal allowed : petition dismissed. 
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HEM CHANDRA BOSE AND OTHIRS.* 


- Letters Patent, Cl. (15), appeal "tm as to some points iby. the 
: Divisional Bench—Decree—All points open Jor ONE ae EAR 
Ona of tke parties appearing for registration, effect af. : 

t Where the transactlons were separate and Gn and if the. learned 
Judges of the Division Bench .were-agreed as to one or more of them, effect , should 
be given to their view, though they disagreed aji to another or the others. 

The whale case is ppen in an appeal the Letters Patent-against the 
decision of the Division Bench and all the .to be investigated for 
.the- determination of the question oi tho correctness of the decres are open for 







` consideration : Upendra v. Bindeshri (1). . 


Where a document is eaecuted by one of two parties on behalf of himself and 
the other, he fs competent to present it-for registration and the ivegistration is not 
invalid for non-appearance of the other party : Bissendoyal x. Schlacpfor (3). 


Appeal by the Plaintiff, 
Suit to enforce mortgage bonds, 
The material facts appear from the judgment of Greaves, J. . 


* Letters Patent appeal No. 1 of 1919 from the decision of Tennon and 
“Greaves, JJ. dated the 3rd Januiiry, 1919. in Appeal from Original Decree No. 338 


of 1916, against the decision -of Babu Baroda Prosad Roy, Subordinate Judge of’ 


Midnapere, dated the 51st July, 1916. i . 
(1) (1015) 33 C. L. J. 453. . oc (2) (1874) 32 W. R. 68. 
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‘The judgments of the Court (Teuron and Greaves, JJ.) were M 
follows : 


Greaves, J.—This is an appeal by the plaintiff uis. a*, . 


decision of the Subordinate Judga of. Midnapur, dated the 31st. July 
1916, dismissing the suit. - The defendants Nos 1 and 3 appeared: 
to contest the appeal. ; 


The suit was brought to enforce five mortgage bonds respectively 


' dated the rath September, 1903, the 25th September 1903, the 18th 


November 1903, the 13th December 1903, and the rst February 
1904, and executed in favour of the plaintiff by the and defendant 
Moni Mohan on bisowa behalf and as attorney for his wife, the 
first defendant, under a general power of attorney executed by her 
in his favour on the s6th November 1892. The mortgage premises 
are the same in all five mortgages and consist of a money decree ob- 
tained by the ret defendant in suit No. 16 of 189a on the 26th Novem- 
ber 1892, against Fakir Roy and others in pursuance of which she 
attached & moiety of the premises set out in the schedule to the 
mortgages which moiety subject to the attachment was at the date 
of the mortgage-bonds in suit vested in the second defendant as the 
representative of Fakir Chand. The first defendant subsequently: 
brought the moiety of the property to sale in execution of her decree 
and herself purchased the moiety, the sale being confirmed on the 
srd November 1904. She subsequently purchased the other moiety 
of the zsmindari and mortgaged the whole zemindary to the 
defendant No. 3 on the sist May 1905: the defendant No. $ 
subsequently obtained a decree on his mortgage and in execution.of. 
of this decree the defendant No.3 brought the property to sale 
and himself*purchased it on the 23rd November 1907. 
The Subordinate Judge has dismissed © the suit on the following 
grounds : l . 
_First.—That he was not satisfied upon the secondary evidence 
of the power of attorney, which was given that the second defendant. 
had authority to execute the mortgage-bonds and present them for 
registration. Setond.—That the power of attorney is vitiated by 
the fact that it was registered at Midnapur where defendant No. 1 
did not reside. UZaird.—That the defendant No. 1 did not execute 
tbe power with full knowledge of its contents, /owrth.—That as the 
property was at the date of the execution of the mortgage-bonds 


- subject to an attachment in respect of which it was subsequently , 


sold, the plaintiff can no longer claim.to enforce the — 
against the moiety of the mortgaged premiacs. — 


— 4? 
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^ Fifih.—That the mortgage-bonds are not bana ` fde: that is to’ 
gay that the purported consideration; did not pass. As some argu-' 


ments have been addressed to us based on that wording of the 
‘power of attorney and of the morigage-bonds: it is necessary to 
refer to them in some detail before- dealing with the findings of the 
Sabordinate Judge. In the power of attorney of which a. plair 
copy was produced before the Subordinate Judge, the first defen- 
dant is described as the wife of Moni Moban Roy, inhabftant of the 
city of Chinsurah, at present of Nabagram station and Sub-Registry 
Dhaniakhali District Hooghly, and she thereby (iater alia) em- 
powered her husband for saving any ptoperty or purchasing any 
property'or for any other reason if there was any necessity. to borrow: 
money on her behalf and empoweréd .him to execute a document 
by signing her name in his daka/am and to get the same registered 
and the document provides that if there was any necessity to sell 
_any property or to mortgage or transfer the same and if the second 
defendant executed a document by signing her name in his žałalam 
and got the same registered that the same would - be considered to 
be her own act and the document entitled him to give or take a loan 
and to purchase or sell properties or to mortgage them as-he thought 
necessary and to sign her name in his $aka/awm and that the acts 
done by him should be considered, in every way as acts dane by 
her, The document is attested by Akhoy Kumar Bose, who gavo 


evidence in the suit, by Nani Lal Roy and Bhuth, Nath Roy, the - 


two latter being respectively the brother and cousin of defendant 
No. 1. The document bears an endorsement by the Sub-Registrar 
of Midnapur, that it was executed by the first defendant in his pre- 
sence her identity being proved. by the _ testimony of „her brother 
Nani Lal Roy. 

` The mortgage of the rath September, 1993. recites that he first 
defendant was in need of money and the advance is made to her 
the receipt being acknowledged by her and the second defendant, 
and the first defendant assigns by way of mortgage all monies duo 
and payble to her under the decree and all the benefits and advan- 
tages thereof, interest is at the rate of 12 per cent. per annum payable 
monthly with mothly rests andthe second defendant charges his 
right, title and interest in the scheduled properties. It is executed 
by Hari Dasi by her constituted attorney the second defendant and 
also by the second defendant and it is attested by Bhupendra Nath 
Bosu, solicitor, Raj Kishore Basek, solicitor and by Kanai Tal Pyne, 
the plaintiffs brother, the mémorandum of consideration showing 
tbat the payment was made by a cheque for Rs. 400 drawn by Babu 


+ 
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B. N. Basu in favour of defendant No. 2 and by Rs. 600 in small 
note. It was presented for registration by the second defendant who-^ 
admitted execution for himself and bis wife, The mortgage of. the “e 
25th September 1903, recites that the first defendant had requested * 
the plaintiff to lend her Rs. r,ooo and in consideration of this sum ' 
lent by the plaintiff to the first defendant at,the request of the- - 
second defemflant, the first defendant charges all moneys duo and ^ 
payable to her under the ‘decree—interest is at the rate of Ra. 1-8: 
payable monthly by monthly rests. Itis attested by Raj Kishore ^ 
Basack, Kanai Lal Pyne and Hem Chandra Banerjes, clerk to’ 
Messrs. B. N. Basu and Company and it is executed by Hari Dasi - 
by her-attorney and also by the second defendant, the consideration’ 
being paid in a Government Promissory note for Rs. 5co, three 
Notes of Rs. 300 each and small notes for Rs. 200, It was presented 
for registration by the second defendant TRO admitted execution for ' 
himself and his wife. e. sats 

The mortgage of the 18th November 1903, recites that the first - 
and second defendants were in further need of money and the’ 
second defendant acknowledges receipt and payment of the com -` 
sideration—interest is payable monthly at the rate of Rs. 18 per: 
cent, with monthly rests Itis executed by the first. defendant by ` 
ber atterney and by the second defendant and attested by Raj: 
Kishore Basack and Kanai Lal Pyne, the consideration is paid'in 
one note of Rs. r5o and in small notes and cash Rs. goo and thé- 
property charged is (især alia) the sum due and payable under the: 
decree, the registration endorsement is substantially the same‘as in 
the previous mortgages. 

The mortgage of tle 8th December 1903, recites that the first’ 
and second defendants were in further need of money, it is signed: 
by the firat defendant, her attorney and by the second defendant, 
it is attested by Raj Kishore Basack and Kanai Lal Pyne, the 
memorandum of consideration being as to Rs.aoo ten notes of: 
Rs-20 and 8o of Rs. 10. The last mortgage that of the rat Febru- 
ary 1904, recites that the loan is made at the request of defendants 
Nos. r and 2 to defendant No. r, the interest is 13 per cent. per’ 
annum payable monthly with quarterly rests,- it is signed by the: 
first defendant by her attorney and by the second defendant and’ 
attested by Raj Kishore Basack, Ajodhya Nath Mukherjeo and 
Kanai Lal Pyne. The consideration was paid in 500, notes of Rs. 10 
each, the money was in fact kept i ‘in deposit and applied from time to` 
time, so itis said, for thé purpose of meeting the expenses or reslis- - 
ing rents and conducting law suits at Midnapur and in Calcutta. - 


> 


pm 
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: -I now come to deal , with the grounds upon which the Subordi- 
nate Judge has dismissed the suit: which.I have set out above." With; 


regard to the first-ground I think upon the evidence before him that: 
, the Subordinate Judge: should "have come to the conclusion that the 


power did contain & power to mortgage, but discussion upon this 
point is really -academic as the, actual power has been produced be^ 
fore us and its genuineness has been quite rightly adnfitted by the 
learned vakil for the respondent defendant No. 3, and we have ac- 
cordingly admitted it in evidence on-the appeal.’ With regard to the 
second point the power of attorney was registered at Midnapur and 
it appears that it was written at the house qf Naba Babu there where 
Hari Dasi stayed for -eight days, Moni Mohan having hired: the 
house for the purposes :(see_the;: evidence of Akhoy Kumar Basu, 
plaintifi’s witness No. 5). In the power she is; as already stated, 
described as an inhabitant of Chinsurah and the Subordinate Judge 
finds that she generally resided in the Hooghly District or in Cal- 


cutte. Under these circumstances the Subordinate Judge finds that ` 


under section $3 of the Registration Act the power of attorney 
could not be authenticated before the Sub-Registrar and-that it is 
null knd void and that accordingly defendant.No. s had no. power 
to execute.the mortgage-bonds and present them for, registration on 
behalf of his wife. On behalf of the appellant this finding is challeng- 
ed as it is said that the word “resides” in clause 33(1) (a) of the Regis- 
tration Act does not mean permanent residence *but is satisfied if 
the principal is temporarily residing- in the district at the time of 
execution. Itis further urged that even if “resides” means perme- 
nent residence that a power jer se does not require registration if 
the dones thereunder is to present a document-for registration under 
clause 32 (b) of the Act and that as Moni Mohnn- executed the 
mortgage bonds asa principal and as his wife’s agent under the 
power be was competent to present them for registration &nd reliance 
is placed on Zíssendeyal and Hurdeyal v. Ferdinand Schlaepfer (1), 
which decides that where a document is executed, by one of two par- 
ties on behalf of himself and the other it is sufficient that the person 


executing it appears before the registering officer the other party not 


being required to appear, That is a decision. upon section 34 of the 

Registration Act of 1871 under which ali the persons executing the 

document or their representatives, assigns or agents authorised undgr 

a power of attorney conforming with the provisions of , section 33 of 

that Act were required to attend for . registration. The document 

in that case was executed by ona of the parties. on his own behalf 
(1) (1874) ae W. Re 68. ~ T 
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and on behalf of his co-lessor. No power of attorney was proved 
to exist but despite this it was held that as it was presented for regis- 


tration by the-person who executed it for-himself and his co-lessor, "e 
the dochment was duly registered under section 34. Lam inclined 


to think that Hari Dasi did not reside in Midnapur within the inean- 
‘ing of section 33(1) (a) of thé Registration Actas hèr residente was 


only of a tefuporary: character although it is not necessary tó decide 


this as I think .that' Moni Mohan as having executed the rhortdage 
bónds on.his own behalf was competent to present them for regis- 
tration. under the provisions of section 32 and that they were validly 
registered: This being sq, I think, the decision of the learned Sub- 
ordinate Judge was wrong on the sécond point, ^ 

With regard to the third point the'first defendant lias not givan 
evidence, One of-the attesting -witnesses Akshoy Kumar Basu 
(plaintiff's witness: No. c),.& pleader's -mohurir has "stated that the 
power of attorney was read-over to Hari. Dasi, this evidence wal 


` given 24 years.aíter the document was executed and I am not in- 
. cimed to attach much value to it, but wo have the fact that the 


document was attested by a brother and by a cotisin of the lady and 
it ié not. suggested ‘so fer as am aware that they ‘were in league 
with Moni Mohan and moréover no direct issue was raised on this 
point | Of course the burden is on a person dealing with a parda- 

nasKis woman like Hari Dasi to show that she understood the nature 
of the transaction and if the lady had given evidence and denied 
that she understood the contents of the power of attorney, matters 
would have stood oma different footing but when the lady does not 
venture to come forward as-a witness and deny that she understood 
the document, althodgh as appears from the order-sheet under date 
the 8th January. 1916, she had applied to be examined on-commis- 
slon, ind you have the fact that her brother and cousin both of 
‘whom I must assume to be ‘disinterested ‘persons attested the docu- 
ment and the fact that the Subordinate Judge-has found i no evidence 


‘that the lady was colluding with the plaintiff, Tam not prepared te to 
hold that-Hari Dasi must not be taken to have had full knowledge 


‘of-the contents of the power of attorney. 


‘With regard to the fourth point the- third defendant ‘contends 
- “that: as he obtained his mortgage from Hari Dasi after sho had sold 


“the property under her attachment and “herself purchased it the 
interest of defendant No. a in the property ‘had gone abd that as 


“regards the' decree, this being L money decree, the plaintiffs: claim | 
Lis barred. Moréover, he suggests that he had mo notide of the 


mortgage and that in any case the plaintiff's secufity'ss regards‘ the 


* 


<; 
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decree was destroyed when: Harb Dasi purchased the property at” 
the aale under the-attachment, I ‘donot think that” these: contén- 
dons are well-foundad. At the time of the mortgage the’ attachment’ 
‘ef Hari Dasi was subsisting although the execution case in’ which 
it was made- was struck off on the 27th January, 1904, but subke- 
quently restored ; the-mortgages were of the moneys due under 


the:decree and of the benefits and advantages thereof (at, least this” 
is: sô far-aa: three of the mortgages are concerned) with the result 
that the benefit of-the attachment passed- to the plaintiff. Now it- 
would be strange indeed-ifas between the plaintiff and Hari Dasi’. 


the effect of her-purchase was to discharge her lability, I Think that ~ : 


upon her purchase the plaintiff had a lien bn the property to the " 
extent of what was dae under the decree-at the time of the purchase 


and that if the striking off of the execution case destroyed the attach- ~ 


ment (which I am not deciding-it did) then inasmuch as the’ pto- 
perty then was in Moni Mohan free from the‘attachment he had a 


charge on the property by virtue of his mortgages from Moni Mohan. ~ 
This disposes of this point except as regards the question- of notice. ` 
Now the mortgages were registered and accordingly I think that ' 
when defendant No. 3 took his mortgage he -was put^on engulry - 
with. regard to the charges created by the plaintiffs mortgages and ` 
. bad notices of them by virtue of.the registration. “2 
The fifth point remains, The Subordinate Judge finds. that the ` 


mortgages were taken by a Calcutta dalal taking ‘advantage of the 


wretched:condition of a drunkard often living in the- houses of’: 
prostitutes and that the evidence as to passing of —————— | 


meagre and unsatisfactory. .- 


Now the plaintiff's evidence is that he-first came to know "Moni | 


Mohon some ro. days before the first mortgage wasexecilted, and I 
cannot find that he was asked a single question in cross-examins: 


tion as to his knowledge of*Moni-Mohan’s manner of life, it is true” 
that he was asked if ha knew certain houses: said‘ tó- be: prostitutes - 
houses frequented by Moni Mohan, bat he-denied knowledge'of _ 
them and the subject was not pressed. Kanai- Lal, the plaintifs © 
brother, who took a prominent part in the mortgage transactions | 


stated.that he first knew Moni Mohan some 5 days befóre the first — 


loan, he denied that he had ever seen- prostitutes. at' 7—1:7, Ram ` 
Bagan Lane, where he met: Moni Mohan, but stated that he had 


heard, Moni Mohan was a:great drunkard; he also denied, knowing 


that. No..11, Ram Bagan Lane. was a prostitute’s house, But even” | 


assuming that ‘Moni Mohan tò the knowledge of the pláintif was” à 
drunkard and a frequenter of prostitutes! ‘houses ‘I cannot see that 


"m 
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that Per se invalidates the mortgages if the power was executed by. 


Hari Dasi with knowledge of its contents unless it is established by -. 
evidence that any money advanced under the mortgages was applied , 


to the knowledge of the lenders for purposes foreign to the power» 
or unless it is established that Mani Mohan was in such a besotted . 
condition when he executed the mortgages that he did not know - 


trhat he was doing, and that the mortgage consideration either did 
not pass at all or at any rate not to the extent stated. Moni Mohan. 
has not been called and to my mind this has not been established 


by the evidence and I do not think that from the circumstances of . 
Moni Mohao’s life I am entitled to draw the inferences which the. 


Subordinate Judge has drawn, 


I now come to consideration of the question whether there was - 


considetation for the mortgages. 
The first mortgage is attested by Mr. Bhupendra Nath eae 
gentleman of position and well known attorney of this Court, -he 


also apparently attested the passing of the consideration, part of - 


which was paid by a cheque drawn by him in favour of Moni Mohan. 


Mr.'Bose has been examined and, as is natural, giving evidence 13 : 


years after the mortgage was executed, his knowledge of the transac- 


tion almost entirely depends upon what he gathers from seeing his - 
name as an attesting witness. It is not suggested that he wasia -- 


party te any fraud which may have been perpetrated and Moni 


Mohan has not denied that he received the consideration and admits *: 
receipt of the money in the body of the document, Kanai Lal the - 
other attesting witness who is alive speaks to the consideration pass- 


ing and to his getting the money from*the plaintiff, The plaintff 


was asked as to the source of the money and whilst it is true that- 


his evidencesis very vague as to all the transactions he: did -state 


tbat he had an account with the Delhi and London Bank and that -' 
the Pass"Book for the period in question was at his house, and I ` 


infer that he means that he withdrew moneys on the occasion of 


each mortgage, he is not asked or even challenged to produce this . 
Pass Book and under the circumstances I am not prepared to hold ' 
that the consideration for the first mortgage did not pass. A ques-- 
tion of his kind must be decided upon the evidence on the. record . 

and not upon surmises and speculations which may or may not: be. 


correct; Sresmanchunder Dey v. Gopaulihunder Chucherbutty (1)... 


The second mortgage is attested by Kanai, Lal who says that — 


he received the consideration money from the plaintiff and paid it- 
to Moni Mohan and Moni Mohan bas not been called to deny. this. 
(1) (1866) 11 M. I. A. 38 (43k. 


oan tw - 
a 


\e- 


Vr 


~ el 


Vou XXXL) HIGH COURT. 


Kanai Lat took a prominent part in tha transaction and may upon 
the evidence have provided the money and if matters stood there 
I should feel-doubt whether on this evidence alone I should hold the 
passing of the consideration established, but Hari Nath Bannerjee, 
an attesting. witness (described as Hem Chandra Baunerjee, 


in the document) and a clerk in Mr, B. N. Bose’s office, speaks 


to the passing of the ‘consideration and under these circumstances 
I think that I should hold that the consideration passed. - 


The passing of consideration for the third and fourth mortgages: 


is. proved by Kanai Lal alone and for the reasons stated above I 
am ot prepared to accept his uncorrob orated testimony even al- 
though Moni Mohan in the document admits receipt of the consi- 
deration -and has: not been called to deny it, and accordingly 1 
think that the appeal fails with regard to these mortgages. 

The fifth mortgage is proved by Kanai Lal alone, but this stands 
upon a different footing as the money was kept in deposit aud paid 
out from time to time in various sums which appear in exhibit 6 by 
Kanai Lal in the office of Raj. Kishore Basack. I think that accord» 


ingly under the circamstances proof should be required of the pay- . 
“ment of-these sums apart from the proof of the mortgage itself. 
Now-the payments in exhibit 6 bear against them the signatures of - 
, the persons’ to. whom they were paid or at whose directions they 


were paid and except the payments of Rs. soo and Ra, .roo, 


respectivaly,, made on the oth May and the 27th July bear against. 
them the signature of Moni Mohan Roy, which bas not been’ chal- . 


lenged. The item of Rs. soo on the oth May is satisfactorily proved 
by exhibit 9, and that-of Rs. 100 on the 27th July is signed by 
J. Mukherjee for M, M. Roy ; from the evidence -of witness, No. 8, 
for defendant No, 3, it appears that he worked under Hari Dasi. 


The resplt-is.that I think the passing of the consideration fore the . 


fifth mortgage is established. ' 


It may seem at first might ipconsistent that I should accept Mont. 
. Mohan's signature for the moneys paid out from time to time under : 


the fifth mortgage and not accept his admission of receipt of the 
money in.the body of mortgages 3 and 4 followed by his signature 
to these documents, but the answer I think is that there is a well 
recognized way-of proving a mortgage and if as here I do accept 
the proof offered the ‘mortgage fails whereas other and different 


considerations-apply to'a mere receipt for morieys received from time ' 


to time. . 


It ia urged on- behalf of the defendant No. s that the plaintiff 


made no enquiry as to the purposes for which thé money was wanted 
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but-it appears from the evidence.of-the plaintiff and of- Kanai' Lal: 


that some enquiry was made, for: the. plaintiff states that Moni 


Mohan said he was looking after his wife's litigation and wanted. 


money for it and Kanai-Lal states that the loans were taken to paf 
debts for Government revenue: due to Raj Kishore Basack-from 


«whom money for this purpose-had been borrowed and for-expenses 


of litigatiowand also to pay the September Aist of 1903.. And more- 
over I amr inclined to think that.when money is lent under circum- 
stances like the present the lender is entitled to.assumo without 
enquiry that money is required for the purposes for which borrow- 
ing is empowered and that unless he has notice express or otherwise 
that the money will be used for purposes.foreign to the power he 
is protected, but be that asit may, I think, upon the evidence in 
this case that if enquiry was necessary, that the enquiry.made was 
sufficient. It would be casting an altogether undue burden on the 
lender to say that he must ascertain the amount of the A/s#to be 
paid and the.cost of litigation and of course he is under obligation 
tosco to the application.of the money. I think for these reasons 
that the appeal should succeed so far as regards the first, second and 
fifth mortgages and the order I would make would be to declare a 
charge on the immovable properties comprised in. these.three mort- 
gage bonds for the sumi thereby secured together with interest 
thereon at the rates: provided in the mortgages.calculated as therein 
stated down to: the date of this decree together: with $- of the costs 
of the suit. The defendants to be entitled to redeem the premises 
upon payment of this amount at any time-within three months from 
the date of this decree and if this sum. is not paid within the time 
aforesaid the plaintiff to be entitled to. bring the property -to sale for 
the amount.of the charge hereby.declared with interest-at 6-per cent. 
per angum on the decree with liberty to apply for & personal decree 
against defendants Nos. 1 ands in respect of any balance of the 
sum charged which is not reslised. by sale and against the defendant 
No. 3 for any part of the ird costs not realised :by the sale, 

"My léarned brother does not however agree and.accordingly in 
accordance with his judgment the appeal must fail. 

.Teunon, J —In the judgment delivered by my learned brother, 


which I have had the advantage of reading, the facts and the 
contentions before us have been fully set out and noed not be re- 


peated now. 
agree in the view taken by my learned brother-on ela X to 


4, thongh.an the 4th point I. desire to.add . that án. my ‘opinio the: . 


4 


* 
. 
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19 
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fact that certain execution proceedings "were “struck-of in Bo way 
affected the attachment referred to. 
e On the 5th poin; relying on the eviderice given by Mr. B. N. 
Bose, - -I accept though with some hesitation the view adopted by my 
learned brother, ss regards the first of the fifth mortgage bonds, I 
fully agree in his opinion-as regards the third bond and the fourth. 
There remains -he second bond of the 25th ‘September, 1903, 
securing a sum of Rs, 1,000, and the fifth "bond of rst February, 
1904, securing the ium of Ra. 5,000. `- eM 
' The second bonc was-executed only 13 iudice which 
was also in respect af a sum of Rs. 1,000. In the case of the first 
bond thé lender or the lender’s brother took the precaution of secur: 
ing Mr. B. N. Bose, as a witness and of making payment of a` large 


‘part of the consideration by cheque. In the case of the second, 


Iz days later, they "rere content with the presence of a clerk, Hem 
Chandra or Hari Nath Banerjee on Rs. 3o.a month, and pay the 
whole in notes. Ths two other attesting witness are. Kanal Lal 
Pyne the brother of the ‘lender Gopeswar, -Raj Kishore Basak a 
broken down attorney who it was understood by Kanai was himself 
to receive Rs. 500 to Rs. 7oo out of.the Rs, :7,000 ‘advanced. 
There is ample evidence from both sides that defendant No.-.2 Moni 
Mohan was a drunkard, a ganja smoker, and.a resident in, pros- 
titutes’ houses, Kanai Lal, who himself is for all practical purposes 
the lender, is a broker apparently in the house agesicy business and 
is -consequently active in litigation. It is not to be supposed that 
before the asth of September he had not made enquiries and ascer- 


tained all -particulars of his customer. It is true that neither Moni ` 


Mohan nor Hari Desi has been examined. I-am.-unable, to. attach 
importance to this fcr neither has now any subsisting interest in the 
property and neither of the contending parties could safely examine 
them. On the evidence adduced I am not satisfied. that the conal- 
deration on this bord was advanced, it is a fair inference that if 
any small sums were given to Moni Mohan.it was taken and know- 
ingly given not for the benefit to Moni Mohan’s principal Hari Dasi 
but for the purposes of Moni Mohan’s profligacy. 

Much the -samo considerations apply to the fifth bond. To 
this bond the altesting witnesses ‘are the same Raj Kishore Basak, 
Kanai Lal and a third person Ajodbya Nath Mukerjeo who has not 
been examined. It isthe case however of the plaintiff that the com 
sideration Rs. 5,ooc though ostensibly paid to Moni Mohan was 
immediately handed back by him to Kanai, and thereafter paid 
“out in dtiblets to Moni Mohan or tö persons said-to be his servants 
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or agents on various dates ranging from 1st February to the 26th 
August. These payments were endorsed, it is said, on a certain 


agieement (Exbibit 6) on the dates of the several payments and, 


Moni Mohan’s signature (in two cases the signatures of the agen? 
thereafter taken against the entries. Now neither Moni Mohan nor 


. his agents have been examined, and Raj Kishore Basak's day book 


in which tbe payments should have appeared has not been prodaced, 
In fact the only witness to these payments (except in the case of 
two items aggregating Rs. 300) is Kanai Lal himself. I cannot 
regard Kanai Lal as a witness of truth. As regards this bond, I 
should therefore hold that payment to the extent of Rs, 300 has 
been proved by the eviddnce of plaintiffs witness No. 6 and that 
as regards the rest payment has not been proved and that if any 
small sums were paid they were — given to Moni Mohan 
for his own purposes, "E 
By reason of the differing views we have taken and the provision 
of section 98 of the Civil Procedure Code.this appeal must stand 
dismissed. We make no order as to the costs of this hearing. 


Against this decision, the plaintiff preferred an appen under 
clause 15 of the Letters Patent. 


Babus Bepin Behary Ghose, Surendra Madhub Mullich and 
Dwifenda Nath Mukerjee for the Appellant l 


Dr. Sarat Chandra Basak, Babus Maksndra Nath Kay, Rish- 
indra Nath Sarkar, Prokas Chandra Pakrasi and Atul Chandra 
Dutt for the Respondents. 


The judgments of the Court were as follows : 


Mookerjee, A. C. J.—This is an appeal under clause 15 of the 
Letters Patent in an appeal from original decree, wherein 
the Judges of the Division Bench were equally divided in opinion. 
Mr. Justice Teunon and Mr. Justice Greaves, who heard the 
appeal, were in agreement to some extent, but as they could not 
agree upon all the points, the Judgment of the Subordinate Judge 
has been affirmed. 


The suit is for the enforcement of five mortgage bonds which 
were executed by íhe first two defendants, Moni Mohun Roy and 
his wife Haridasi Debi, on the rath September, 1903, the 25th 
September, 1903, the 18th ` Noveniber, 1903, the 8th December, 
1903 and the 1st February, 1904. The sum advanced on each 
of the first four bonds is stated to have been Ra, 1,000, while the 


amount covered by the fifth bond i is said to have been Rg, 5,000, 


Ys” 


b 


i 
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Tho properties covered by thé successive mortgages are "o 


namely, first, a decree for, money obtained by. Haridasi Debi in 


s the Couit of the Subordinate Judge of Hughli on the 26th January, 
1893; against Madhab Chandra Roy and others; and, secondly, a 
zemindari known as Gumukpota owned by Moni Mohun Roy. It 


is stated in the martgage bonds that at the time when they were* Meekerje, 4 4. C. » 


granted, the decree was already under execution and fat the last 
alep had been taken in June, 1903. 

The plaintiff seeks to recover the sum due under — mort- 
gages by sale of the zemindari. There is no claim for a personal 
decree ; indeed, ‘there could not be such a claim, as the suit was 


not instituted till the 6th September, 1915, long after the personal | 


claim had become barred by limitation, The suit was not defended 
by either of the mortgagors, ‘but objection was taken by the third 
defendant who claims to have acquired a good title to the zsmindari 
by virtue of the transactions which we shall now mention, Qa the 
gist may, 1905, the zemindari was ‘mortgaged by Moni Mohun 


Roy to the third defendant. The usual mortgage decree was. 


obtained on the 8th June, 1906, and at the execution gale which 
took place on the s3rd November, 1907, the property was purchased 
by the third defendant himself. In answer to the claim of the 


present plaintiff, the third defendant contends that no money was. 


advanced under any of the five mortgages set up by him and that 
consequently he i not entitled to a decree for sale Gf the zemindari 
on the strength of what are no better than fictitious mortgages. 

The Subordinate Judge held that payment of consideration had 


not been established with regard to any of the five mortgages, and ` 


dismissed the suit. Upon appeal to this Court; Mr. Justice Greaves 
has held that payment of consideration had been proved with 
regard to the first, second end fifth mortgages, while Mr. Justice 
Teunon has held that payment of consideration had been proved 
with regard to the first mortgage, and to the extent of Re. 300 on 


the fifth mortgage. The position then was that as regards the first . 
_ mortgage, both the learned Judges held in favour of the plaintiff 


upon the question of consideration, As regards the second mort- 


gage, the two ‘learned Judges were equally ‘divided in opinion. 


As regards thé third and fourth mortgages, both the learned Judges 
were against the plaintiff. As regards the fifth mortgage, the learned 
Judges were agreed that to the extent of Rs. 300 there was consi- 
deration, but as regards the remainder, they were divided in 
opinion. In these circumstances, the decree of the Subordinate 
Judge has been confirmed. 
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— , It is plain that this decree is not in agreement with. the view, of 
geo. either of the learned Judges, and it is also contrary, to the course 
Gopsswar. which was adopted ‘in the case of Mokunt Krishen Dayal Gir vs, 
— Irshad AK Khan and Another (1). The transactions were separate* 
—— and independent, and if the learned Judges were agreed as to one oF 


— C * more of them, there is no reason why effect should not have been’ 
— given to thelr view, merely because they disagreed as to another 
or the others, In so far as the learned Judges yere agreed that 
there was consideration for the- first mortgage, the decree of the. 
Subordinate Judge thould have been reversed. In so far as the- 
learned Judges were agreed that there was no consideration. for. 
either the third or the fourth mortgage the decree of the Subordinate. 
Judge should have been (as it was) confirmed. In so far as the 
learned Judges were agreed . that there was consideration to the - 
extent of Rs. 300 on the fifth mortgage, the decree of the Subordi-- 
nate Judge should have been varied. The result of the dismissal. 
of the entire suit is that an appeal Ł has been preferred by the plaintiff. . 
with i regard. to the whole case. On the authority of the decision ii in, 
Heeranath y. Burm Narain (2), approved in Upendra Nath v 
Bindeskri (o the whole case is open in the appeal against ihe. 
decree of dismissal of the entire suit ; but, the plaintiff has, very 
wisely, refrained from asking us to review the findings of the two 
learned Judges in so far as they are in agreement. We are conse: 
quently not called upon, at the instance of the plaintiff, to consider the | 
finding of the learned Judges upon the question of consideratión for 
thé third and fourth mortgages, nor have we been invited by the 
d third defendant to investigate the question of consideration on the 
first mortgago, and, tho payment of Rs, 300 on the fifth mortgage, 
Our conclufion consequently i is that the suit has been Tightly dis 
missed - with regard to the third and fourth mortgages. AS uds, 
the ‘second mortgage, we have to tonsider whether the view 
taken by Mr. , Justice Teunonar that adopted by Mr. Justice Greaves 


is supported by the evidence. As regards the fifth mortgage,. 


EET ns 


` therë ihóuld. be a decree to the extent of Rs. 300 : but we have | 
to consider whether the evidence supports the claim of the plaintit 


- beyond that amount As regards the first mortgage, the plaintiff. 
vill be entitled to a decree on the basis of the finding that therë 
was consideration as alleged in the bond. 

“As regards’ the second’ mortgage, the evidence’ has been placed ^ 
before us and we have arrived at the’ conclusion that the view ‘taken 


et "Mu rape 


[1 i 
p (1915) as C. L. J. 515. (a) (1872) J W. R, , 310, —— 
—* _ (3) (irs) ss C. L. J. 453 (5, 469). MEER ES 
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by thé Subérdinate Judge and approved by Mr. Justice Teunod E 
«rightly b been characterised as ünsaefactory. There d i in reality r no 
'indáperident évidence, and we see no reason why ithe view of the 
Sübordinate Judge should he disturbed. As regards the, fifth .mort- 
gage, the matter is probably more doubtful. Mr. J ice Teunon' 
has held that the-évidence does not establish the payment of any- 
thing beyond a sum of Rs, $00. Mr. Justice. Greaves has taken 
the contrary view, and has held that the payment of the. „entire "m 
taken by Mr. justice Teunon is ‘correct and that „there cannot .be 
a decree for a larger sum than Ra. $oo on this mortgage, - There is 
onë important circumstance In connection with this transaction which 
cannot be overlooked. On the date of the execution of the mort: 
gage, a deed of agreement also was executed. The bond purports 
to have been executed by Moni Mohun Roy on behalf of himaelf 
and liis wife, and recites that the sum of Ra. 5,000 was made 
over to Moni Mohun Roy at the time of the execution of the docu- 
ment The agreement, however, falsifies this recital : Under. the 
agreement, Moni "Mohun Roy left the sum in the hands of tbe 
morigageo on condition that he would be allowed to take, oyt. of. 
the ruin in deposit, such moneys as might be required for payment, 
of arrears of rent, for the conduct of law suits and other purposes, 
from dine to time: On the back of this agreement, there are, various, 
entries to the effect that onthe dates specified certain sums were, 
paid i to Moni Mohun Roy. Mr. Justice Teunon has not accepted 
al “these alleged’ payments, but he has held that two sums of Ra. soo. 
and Ta 99, respectively which were paid to Mr. N. C. Bose, a 
solicitor c of this Court for costs, are recorerable. We hold accord. 
ingly, that the plaintiff i entitled to a decree. for, Rs, 1,000 on the 
basis, of the first mortgage of the rath September, 1903, with interest 
at the contract rate, and vlso to Rs. 300 on the fifth mortgage of 
the sl February, 1504, with interest thereon at the rate mentioned 
in the bond. 
The next question which requires consideration is, whether; fhe 


sénündari in the hands of the third defendant is liable, to be sold in. 


ps 


execution. of the decree on the mortgage, We are .of opinion. that, 


t hari 


the answer muat be iù the affirmative, At. the time when these . 


mortgages were executed | ths ‘property was ‘already under attachment 4 
in other words, the wife, in execution of the decree for. money which 


| she held, had attached the property of her husband wbp had, in the 


course of events which need not be narrated in detail, become the 


-T 4 (a — 
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legal representative of- the judgment-debtors under that decree. 
Tbe effect of the mortgage transactions, now under consideration, 
was that her right under the decree was given by way of security 
to the mortgagee who is the plaintiff appellant in this Court. ` Addie 
tional security was given by the husband in the shape of the 


,zomindari under attachment. The true position then was that the 


property which was under attachment in execution of the money 
decree was, with the consent of the decree-bolder and the jadgment- 
debtor, given by way of security, to her mortgagee. No doubt there 
was a subsequent mortgage on the 31st May, 1903, which is the root 
of the title of the third defendant; but, at the sale in execution of 
the decree on the basis of that mortgage, the third defendant as 
purchaser could not claim a higher title than his mortgagor and 
that mortgagor was unquestionably bound by the mortgages of the 
12th September, 1903, and ist February, 1904. We must conse- 
quently hold that, notwithstanding the transactions that have taken 
place between the parties, the zemindari is liable to be sold in ex- 
cufion of any decree which may be made in the present litigation 
on the basis of the mortgages. 

With regard to the fifth mortgage bond a point has been taken 
tHat the registration was invalid. lt has been argued that as the 
bond was presented for registration by Moni Mohun Roy, and the 
power of attorney on the strength of which he purported to execute 
the document og behalf of his wife was not produced before the 
registering officer, the registration was illegal and void. We are of 
opinion that there is no substance in this contention. The docu- 
ment was executed by Moni Mohut Roy himself. He proposed 
thereby to bind not, only bis own interest in the property but, also 
the interest of his wife ; whether he could or could not effectually 
bind her interest would depend upon whether he had authority to 
bind his wife ; that he had such authority is indisputable. But, 
apart from this, he was the sole executant of the document and he 
was competent to present it for registration. This view is support- 
ed by the decision in Bissendoyal and Hurdeyal v. Ferdinand 
Schlaepfer (1). 

The result is that this appeal i is allowed, and the decree of the. 
Subordinate Judge varied. An account will be taken on the basis 
of the first mortgage of the rzth September, 1903 and the fifth. mort- 
gage of the rst February, 1904; in respect of the latter mortgage, 
the consideration will be assumed to be Rs. 300. The usual mort. 
gage decree will be drawn up in respect of the sum due to the plain - 

(1) 0874) 32 W. R. 68. 
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tif under these two transacting: s time feusedempion | will - be 
six months from this date... `. 

. -In view of the divergence of judicat opinion in "thi case we 
* direct that each-party do bear Fis own costs ———— the litigation. 


* Richardson, J.— 1 agros. : 
Å. T. M, Appeal allowed ; Decree varied. 


Before Sir Asutosh Mooherjes, Knight, Acting Chief Justice, Sir - 
. Ernest Edward Fletcher, Knight, Judge, and Mr. 
Vustice Richardson. 


| PROMOTHA NATH PAL CHOWDHURY 


^ 
* 


v. 
. MOHINI MOHAN PAL CHOWDHURY AND ANOTHER.* 


Sul, matutainability e— Suit against the assignee of certifed purchaser-— 
Title ef corithed purchaser perfected, when Code of 1832 ju. force—Cirl Pro- 


"e 


cedure Code (Act XIV of 1883), Sec, 317—Cioil. Procedure Code (Ax V of 


,, 1908), Sec. 66— Statute, consiruction e/— Sale certificate. 

Tho rule embodied in section 66 of the Code of Civil Procedure-of 1908, M not 
applicable to an execution purchaser whose title. wags perfected when section 317 of 
the Code af Civil Procedere of 1883 was In force. Hence a real purchaser at an 
aiction mle bold on the rith August, 1903, can bring a suit foc a declaration of 
his title by purchase ata time when the Code of 1598 is in force, against aa 
asiignes of a certified purchaser, though not against the certified purchaser him- 
self ı Dubkada v. Sriment>(1) referred tos ° . 

Both sections sig of the Codé of 1882 and section 66 of the Code of 1903 
operate.to place a limitation upon the tithe of the purchaser, with this difference 


that tho, effect of section 66 Is to “widen the fetter placed upon the title of the par-, 


chaser by section 317. 


The effoct of section 66 of the Code of 1908 is to Improve the position of tho. 


certified purchaser, and, in effect, to confer upon him a power of alienation he 

would not otherwise enjoy. If the certified purchaser alienated the property, the 
'# Lottens, Patent ‘Appeal No. sof 1919 against the decision of Teanoa aiid 

Greaves; 1T. dated tho 4th - ‘February, 1919, in Appeal from Appellate Decree 

No. #284 af 1916, against the decree of R. E. Jack, Esq, District Judge of Nadia, 

dated the sand Jane, 1916, affirming that of Babu Kall Kumar Sardar, Subordinate 

Judge of Nadia, dated the s3rd December, 1914. s 
(1) (1899) l. L. R. 36 Calc. oso. 
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Civil. result, notwithstanding secon 317 of the Code af 1882, would be that the title of 
i510. the alienee could be forthwith defeated by the real owner. Under section 66 of 
e the Code of 1908, the certifled purchaser is enabled to confer a good title on the 

Promotha transferee, becasso the real owner fa debarred from impeaching the ttle, not only® 

Mohini. ofthe certified purchaser but also af the person who bas derived title from him. 

nee The wider restriction embodied in section 66 of the Code of 1903 ts not appl 
BENE «cable to cases, where the title accrued under the Code ofc1883.. - Me Ded 


Of things hat do not appear and things that do not exist, the reckoning in a 
Court of law is tho same ; a title. which cannot be proved against an opponent fn 
the eyo of law, has in point of fact no existenco in relation to that individual. 


: Under section 317 of the Code of Civi! Procedure of 1882, the auction par- 
chaser had a title enforceable against the whole world oxespt the certified per: 
chaser. Under section 66 of the Code of 1903, tho ttle of the real owner can- 
not be enforced agalost the certified purchaser as also against penos who clajm &. 
title derived from the certified purchaser. x 

` Every statute which takes away or impairs a vested right acquired under exist- 
ing laws, or creates a new obligation or imposes a now duty, or attaches a new 
disability in respect of transactions or considerations already passed, must be 
deemed retrospettive in its operation. ‘The rule that enactments in a statute are 
gettrally to be construed to be prospocHro and intended to regulate the future 
conduct of persons, ls deeply founded In good sense and strict justice, and, In the 
absence of clear words to that effect, a statute will not be construed so as to take: 
away 2 vosted right of action acquired before it was passed : Afunjheor! v. Abel (1) 
A lo certificate does not create title but fs merely evidence of title: Taníro- 
dkari v Sundar Lal (3) and Bruja Nath v. Sogiermor (3). O ; 


-Appeal-by the Plaintiff. 
. Suit for a' declaration of tide. | 
The material facts appear from the judgment of Greaves, J. J. 


' The-Division” Beréb, cofisisting of Teution and Greaves, JJ. 
passed the following judgments : a 


1919. Greaves, ‘Ji:—The plaintiff is the appellant in this appeal. . 
— His suit was for 1 declatation of his’ title to certain ptopérty and 
[407 * wo District Judge of’ Nadía hai held agreeing with ‘the Subordinate 
Judge of Krishnagore that the suitis barred by section 66 of 
preseht Civil Procedüre Code:. The appellant contends s 
is not so and that section 66 has no application to his suit.’ The 
material facts are as follows. On the 4th or 11th August, 1903, the pro- 
perty in suit was purchased in the name of the defendant No, 1, the , 
plaintiff's son, as the plaintif alleges Jesami, at an auction-sale held 
in execution of a money-decree. “The sale: was, we aro told, con- 


(1) 1913) 17 C. L. J. y6 (gq), | (a) (1907) 7 C. L. J. “384, 
(3) (1998) 9 C. L. J. 346. 


1 
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firmed on the 3oth July, 19c6and a sgle;certifjcate jssyed to defend- 
ant No. 1 on the a4th April, 1909. In the month of March, 191r, 
fiefendant, No. x agreed to sell the property to defendant No. s who 
Commenced a suit for specific performance of the contract on the- 
9th August, 1913, as, a result of which.the defendant, No 1,conveyed 
the property to defendant No 2 in September, 1912, with.the result e 
thet the present tuit was commenced on. the t4th Septenfber, rgra. 
It is not,.I underafand, disputed that if the present Civil Procedure 
Code applies the suit is barred, by sectiqn.66, but the. appellant 
contends that his right of sujt accrued ,prior to the coming: into 
force of the. present. Gode,, and, that, sectioni317 of the old Code 
was-pọ barto the suit, I think that this is. so. if. the old. Coda. 
applies, seo Dukkada Sundari Dassi v. Srimonte Joardar. (1), and 
consequent] y the only question which arises on this appeal is 
whether, the plaintiff's. right of action accrued prior to the coming, 
into force of the present, Code on the 1st January, 1909. If it did 
I am disposed to agree with the contention urged on his behalf 
that baving regard to section 6 of the General Clauses Act his right 
is not affected. by the wider phraseology of section 66 as compared 
with section 317 of the old Code and indeed quite ' apart from the 
General -Clauses Act this is only the general law. A statute is 
prima Jada proepective and does not interfere with existing rights 
unless it contains cl-ar words to that effect, or unless having" regard- 
to its object it necessarily does so, seo Zauri v. Rend (2), and cases 
there cited. But I think the thort answer is that po right of action 
accrued to the plaintiff (assuming for the moment that apart from 
séction 66 he-has a right of action) prior to’ March; 1911 and I fail 
to see how it can be said: that he bad any right of action before: that 
date against defendant No. 2. To hold- otherwise- would-be to : 
deprive the defendant No a of the protection afforded him by sec- 
tion’ 66 -on the strength of which he may have purchased. It is 
one thing to-say that legislation unless expressly made retrospective 
shall not affect an existing ‘veatéed ‘right be it of suit or.of ‘some 
other right but itis quite another thing to say that thé same principle 
applies. to a possible right of suit which'may arise in futuro which : 
is noL in my ‘opinion a vested right at all 

"The-case of Jackson v. Woelley (3), was refetred'to in the courte’ 


of .the:,argumient an ‘behalf of "the "appellant. and. it is .cited-in. 


CURIOSI LEl n filer CM Chandra (4). upon which: tbe appel- 


e (ro) 1- L. R. 5 Calc, 950. 
(3) (1892) do R. 3 Ch, 401 (421) -and Habay: Laws of. England Vol. 17 


P Py 1858) s E. & B, 778. (4) (1914) i9 C. L. J. 549. i 2 
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Civib ' lant also relies, Now Jackson v. Wholly (1) i is considered in Parde 
igo. © V. Bingham (2), and Lord Hatherly at page 740 of the report says o£: 
that case and of another case Mesen v. Durden (3) to which hoe 
— refers. “In each of those cases the person had acquired by positive: 
ay act {aver partes, a right of action, in the latter case, by a co-con-’ 

Greaves, Y. — *tractor having made a promise which of course the person had a 
— right to rfly upon as the law then stood as giving him a further 
six years for his remedy. And in Assn v. Durden (3) the person 
bad actually brought an action before the statute passed and to’ 
hold the statute retrospective would have deprived him of a right’ 
which he had actually dcquired; whereas in this case the creditor 
has not acquired by any ee dde 
fresh right.” a. 
In every case that I have been able to find in which a similar’ 
question has arisen there has always been some vested right and 
not as here & possible right to arise in /w/wrv. 


.lItis of course quite true that if the plaintiffs —— 
had a vested right of action against defendant No. 1 from the date 
of the purchase until the gale certificate was issued on the 24th April, 
— and if his right as against defendant No. a had then accrued - 

I shduld agree that section 66 of the present Code was no bar, but 
I am ungble to see that any right against defendant No. 2 accrued 
prior to March, 1011 and by that time the new Code was in operes- 
tion. Under these circumstances for the reasons stated I think the. 
appeal fails and should be dismissed with costs. 


Teunon, J.—1n this case the material facts have boot stated in 
the Judgment just deliwered by my learned brother, and it is ur- 
necessary for me to repeat them. | 

- I egret that I am unable to concur in “the conclusion at akici 
he has arrived. 

. We are agreed as I understand that for the reasons given by my. 
ieie colleague the provision of law primarily applicable is the 
provision to be found in section 317 of the Code of Civil Procedure, ; 
XIV of 1882) ‘We are further agreed that on the allegations of the 
plaintiff, the latter had a vested right of action nant defendant 
No. 1 from the daté of the purchase. 

.We differ as to the position of defendant No, s. In my opinion 
if defendant No. 2 took with notice of plaintifs claim.the delay 
made by defendant No. r in taking, out his sale-certificate cannot 








Promotha 


tu) 888) 8 E. & B. 778. - (2) (1869) L, R. 4 Ch. 735. 


‘ DG) (1848) 3 Ex. 23- 
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place defendarit Nd, a in ' ‘a botter or ‘mare advantageous position 


Ian he would have occupied under the Code of 188a. 


-` Ín this view in my opinion this appeal should be docreod amd . 
tha case remanded for trial on the merits, o° 


4 


- ‘Under the provisigns of section 98(2) of the Code — 
with the opinion of Greaves, Lino da rene 
costs. . 


u Against this decision, the plaintiff appealed ander — i of 


the Letters Patent, — . z 

-- Babus Samalu! Chunder Dutt and Monmotha Aut Pal fot . tho 
Appellant. 

Babus Makenira Nath Fay ind — — Mitter ~ A 
Respondents, r 

The jadgments of the Court wera as ; follows : 

Mookerjee, A. C. J.:—This is an appeal under clause 
rz Of the Letters Patent in an appeal from appellate decrte, 
wheréin the two Judges of the Division Court have been equally 
divided in opinion upon an important question of law, namely, - 
whether the rule embodied in section 66 of the Civil Procedure. 
Code, 1908, is applicable to an execution purchaser whose title was 
perfected when section 317 of the Civil Procedure SS ieia was 
in force. > 


The plaintiff instituted this suit for a — of his title 
by purchase at an execution sale held on the 11th August, 1903; 
his case is that he purchased the property in -the name of his son 
who is the first defendant in this litigation. The sale was confirrhed 
under sections 314 and 316 of the Code of 188s, on thé eyoth July, 
1906. The sale certificate, however, was not taken out till the ‘jth 
April, 1909; but the title of the purchaser -accrued,: undér sec“ 
tion 316, from the date of the cofirmation of the sale, that is, from 
the goth July, 1906, which fhust ba taken to be the date of the sale 
cértificate. This salé certificate sets ‘out the name of the‘ recorded” 
purchaser as the purchusér of -the “property. -The’- first defehdant? 
the recorded purchaser, appears to’ have gubséquehtly contracted to 
sell thé property to the ‘stcond defendant, with’ the consequetce 
that in a litigation between the two'defendants ‘the second defen- 
daht dbtaindd a decreé for a ‘conveyance by the first defendant, 
iù his “favour. “As the’ ‘plaintiff was hot made a party to’ thal suit,’ 
he now decks a declaration that the first-defendant was not the reat’ 
purchaser and- that the second defendant has not acquired any-title 
to the disputed property under his conveyance.” The suit has been 
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dismissed ọn the ground that it is barred under the provisions of 
section 66 of the Civil Procedure Code of 1908. 


The plaintiff now contends that section 66 of the Code of 1908 KE 


has no application, and that the rights of ths parties are governed 
by section 317 of the Code of 1883, which was in force at the time 
when the execution sale took place and was confirmed. The sale- 


certificate, af we have already pointed out, was granted on the sa4th. 


April 190b, after the Code of 1908 had come into force ; but it has 
not been contended, and, in our opinion, it could not be seriously 
contended that the dulay in the issue of the certificate could in any 
way affect the position of the parties. A sale-certificate, it is. well- 
established, does not create title, but is merely evidence of title ; 


` Tumiradhari v. Sundar Lal (1); Braja Nath v. Joggeswar (a). 


The sale, which is the root of the alleged title of the plaintiff, took 
place when the Code of 1882 was in force. Section 316 of that 
Code provides as follows :— 


“When a sale of immovable property has. become absolute in. 
mannet aforesaid, (that is, as provided in section 314), the Court: 


shall grant a certificate stating the property sold and the name of 
the person who, at the time of sale, is declared to be the purchaser. 
Such certificate shall bear the date of the confirmanon of the sale ; 
and, &o far as regarda the parties to the suit and persons claiming 
through or under them, thetitle to the property sold shall vest in 
the purchaser from the date of such certificate, and not before: 


` Provided that the decree under which the sale took place was still 


subsisting at that date.” 


Under this provision, the title of the purchaser became abeolute 


on the date of the confirmation of the sale, that is, on the 3oth July, 
1906. That title, however, was subjèct to the limitation embodied 
in sectien 317, which provides as follows :— 

“No suit shall be maintained against the certified purchaser on 
the ground that the purchase was made on behalf of any other per- 


son, or on behalf of some one through whom such other person 


claims.” Consequently, the title acquired could not be enforced 
against the certified purchaser on the ground that he was not the 


teal purchaser. We must bear in mind in this connection that it. 


had been held by this Court in the case of Dshhada Sundari v. 
Srimenie Joardar (3), that section 317 which imposes a restriction 


upon the right of the owner to enforce his title, should be strictly 


construed, and that, consequently, such title could be enforced 


(1) (1907) 7 C. La J. 384. (2) (1908) 9 C. L. J. 345. 
(9) (1899) L L. R: 36 Cak, 950. l 
a 
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against an asalgnes of the certified purchaser. though not against the 
certified purchaser himself. The same view was adopted in the 
case of, Zheypaselan v. Kecham (1), and Sika Kunwar v. Bka- 
goli (s). The position, then, is clear that at the time when the 
plaintiff acquired his title by purchase at the execution sale, ho was 


subject to the reswietion embodied in section 317, that is he* 


bad a title enforceable against the whole world except the certified 
purchaser. When, however, the Code of 1908 cams into forcs on 
the 1st January, 1909, section 317 of the Code of 1882 was replaced 
by section 66 of the new Code which introduced a restriction of « 
much wider scope. Sub-section (1). of section 66 is in these terms : 
" No suit shall be maintained against any person claiming title 
under a purchase certified by the Court in such manner as may be 
prescribed on the ground that the purchase was made on behalf of 
the plaintiff or on behalf of some one through whom the plaintiff 
claims.” Consequently, ander the new Code, the title of the real 
owner cannot be enforced against the certified purchaser as also 
‘against persons who claim a title derived from the certified purchastr. 
The question thus arises, whether, in these circumstances, the wider 
restriction embodied by the legislature in section 66 of the Code 
of 1908 can be applied to cases where the title accrued unde the 


Code of 1882, and was, at the time of its inception, subject only to 


the restriction contained in section 317 of that Code. In our opi- 
nion, the answer must be in the negative. 


It is manifest that the respondent seeks to read into the Code of 
1882, section 66 of the Code-of 1908, or, in other words, to give 
retrospective operation to the latter provision of the law. This 
contention is opposed to well recognised canons for the °interpreta- 
tion of statutes. As was observed in Munjheori v. Akel (3), “every 
statute which takes away or impairs a vested right: acquired -under 
existing laws, or creates a new obligation or imposes a new duty, 
or attaches a new disability, in respect of transactions or consi- 
derations already passed, must be. deemed retrospective in its 
operation." . 'The rule that enactments in a statute are generally 
to be construed to be prospective and intended to regulate the 
future conduct of persons, is deeply founded in good sense and 
strict justice" ; “and it has been repeatedly laid down that in-the 
absence of clear words to that effect, a statute will not be construed 
BO, ANT CARS BERT RAMS TIE Ot action acquired — it was 


— (1) (1897) L Le R. sı Mad 7. (a) (1899) 1. L. Re s: All, 196. 
(3) (1913) 17 C. L. J. 316 Gas)-.. TTA cT" : 
* 


Promotha 
"o 
Mobini. 


Maskerjee, A. C. 7. 


470 


t ` ' 
Civit, 
1930. 
—⸗ꝰ f 
Piomotha’ 


Molto. 





Mookerjee, A. C, F. 


THE CALCUTTA LAW JOURNAL. (Vou. XXXI. 


passed" ; Budku Koer v. Hajis (v) ; Gopeswar v Jiban Chandra (2). 
But the respondent has argued that section 66 of the Code of 1908, 


like section 317 of ‘the Code of 1882 embodies merely a rule of 


procedure, and that as no ligant bas a vested interest in the course 
of procedure, the new siatute does not in fact take away a vested 
“right. In our opinion, this contention is based upon 2 narrow and 
superficial, view of the true effect of section 66 of the Code of 1908 
and section 317 of the Code of 1882. Each of these provisions 
no doubt finds a place in s code of procedure ; but each imposes 
in essence a serious restriction upon the title of the real purchaser at 
the execution sale. As bas been well observed, of things that do not 
appear and things that do not exist, the reckoning in a Court of law 
is the same ; 2 title which cannot be proved against an opponent in 
the eye of law, has in point of fact no existence in relation to that in- 
dividual, It is consequently indisputable that both section 317 
of the Code of 1883 and section 66 of the Code of 1998 operate 


to place a limitation upon the title of the purchaser, with this - 


difference that the effect of section 66 is to widen the fetter placed 
upon the title of the purchaser by section 317. If we look at the 
matter from a different stand-point, the effect of section 66 is to 
impreve the position of the certified purchaser, and in effect to 
confer upon him a power of alienation he would not otherwise 
enjoy. If the certified purchaser alienated the property, the result, 
notwithstanding section 317, would be that the title of the alienee 
could be forthwith defeated by the real owner. Under section 66, 
on the other hand, the certified purchaser is enabled to confer a 
good title on the transferee, because the real owner is debarred 
from impedching the title, not only of the certified purchaser but 
also of the person who has derived title from him. In our opinion, 
there can be no donbt that the view mken by Mr. Justice Teunon 
is correct and that the decree made by the District Judge cannot 
be upheld. 

The result is that this appeal is allowed, the decree made by the 
District Judge set aside and the case remitted to the Court of first 
instance to be tried on the merits, on fresh evidence to be adduced 
by both parties. 

A question bas been raised as to whether the person who ob- 
tained leave to prosecute the appeal after the death of the original 
plaintiff is really competent to do so. That question will be left 
open for consideration by the trial oe The counter und 

(1) (1913) 18 C. L. ]. 374. 
(3) (1914) 19 C. L. J. 549 ; L L, R. 41 Calc. rag, 7 
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which has been filed here, will be kanami to the Court below 
as part of the record. 
- The appellant is entitlec to his costs of this appeal, of the appeal 


* before the Division Bench and also-before the District Judge The 
costs in the Court of first instance will abide the result of the retrial. 


Fletcher, J.—I agree. . 
Richardson, J.—1 agree. ME 
ATM” Appeal allemod ; Case remanded. 


+ 
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CIVIL REFERENCE. 


Beore Sir Asutosh Mookeryee, Knight, Acting Chief Justice, and Sir 
Ernest Edwrard Fletcher, Knight, Judge. 


CHANDi CHARAN MITRA 
v. 
KING-EMPEROR.* 


Pleader, suspension of-— Misconawci-—Criminal presecution nei likely i SNC- 
cord—Legal Practitieners Act (XVIII ef 1879), Sec. 15(/). 


Although there is no inflexible-rule that there mnst in every case be a trial and 
conviction for criminal misconduct before disbarment will be ordered, that should 
be the ordinary rule, where the misconduct alleged has no direct connection with 
tbe conduct of the ploader in bisspractical and immediate relation to the Court. 
Where tho misconduct attributed indicates unfitness to discharge professional duties, 
a criminal conviction may not always be a pre-requisité to the adeption of dis- 
ciplinary measures ; and, indeed, notwithstanding acquittal on the criminal 
charge, disciplinary measures may be successfully taken: Jm the matter of Second 
Grade Fleaders (1). The test “to be applied in each case is, whether the person 
concerned will be prejudiced by the adoption of summary procedure for the investi- 
gation of what is in reality a grave criminal charge. 


The rule deducible from Anen (2); Anon (3); Anon (4) ; Stephens v. Hill. (5) 
is as follows; An attorney will be struck off the roll if convicted of felony or if 
convicted of a misdemeenottr involving want of integrity, even though the Judgment 
be arrested or revorsed for orror; and also, without a previous conviction, if be is 


€ Reference No. 1 of 1930, by J, Johnston, Esq., District Judge of Rungpur, 
dated the 17th January, 1920. 

(1) (1910) 1. L. R. 34 Mad. 19. (3)- (1834) 5 B. & Ad. 1088. 

(3) (1838) 3 Nev. & Per. 389,- (4) (1834) s Dow, P. C. 110. 

(5) (1843) 10 M. & W. 28; 6a R. R. 517. 
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guilty of groes misconduct in his profession or of acts which, though not done in 

hi» profemional capacity, gravely affect his character as an attorney ; but in tho 
latter case, if the acts charged are indictable and are fairly denied, the Court will 
not proceed against him until he has been convicted by a jury; and will in no case 
compel him to answer under oath to a charge for which be may be indicted. . 


Reference under section 14 of the Legal Practitioners Act. 


e Proceedings were taken against Babu Chandi Charan Mitter, a 
pleader prefttising inthe Rungpur Courts under section 13 (f) of 
the Legal "Practioners Act for misconduct set out in the order of 
reference by the District Judge of Rungpur to the Hon'ble High 
Court, an extract from which is given below :— 


Extract from the order’ of reference by Mr. J. Johnston, District 
Judge, Rungpur, dated 17th January, 1920. 

* Jt was also ingeniously contended on behalf of the accused 
pleader in this Court that inasmuch as the act of which he has 
been found guilty amounts to a criminal offence and that 
as at one time in the course of the proceedings, I ex- 
pressed the opinion that a criminal prosecution would not be 
successful I am as it were estopped from recommending that 
he should be suspended or dismissed under the Legal Practitioners 
Act, In this connection reliance has been placed upon a case, Zw 
the wbatter of Nil Kunt Biswas (1), where it was held that evidence 
which does not suffice for a conviction on a criminal charge cannot 
justify the removal of a large legal practitioner from his profession. 
But the present case is clearly distinguishable from the reported 
case inasmuch as in the reported case the opinion of the sub- 
ordinate Court was its final and fully considered opinion expressed 
in submitting the proceedings to the High Court and. evidently ac- 
cepted by the High Court whereas it would be absurd to argue that 
any opinion of mine expressed at a preliminary stage in the proceed- 
ings must necessarily be adhered to throughout. However the point 
is of no real importance since the final decision regarding the suffi- 
ciency or otherwise of the evidence either for an order of suspension 
Or dismissal in these proceedings under the Legal Practitioners Act 
or for a criminal prosecution rests not with this Court but with the 
High Court. 

"It might be suggested, although the suggestion has not been 
seriously made before me, that if the Binding of the learned Munaiff 
as regards the third charge is believed to be correct, it is the duty 
of this Court to direct that the accused pleader should be criminally 


(1) (1868) 9 W. R. Cr. ap. 
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prosecuted for &n- offence under section 477 of the Indian Penal 
Code and that these proceedings should abide the result of the 
criminal prosecution. This was undoubtedly the view taken by the 
Calcutta High Court in a somewhat similar case /a rs Gunash 
Chunder Gangolly (1), but nevertheless the principle therein laid 
down is not, I venture to think, of absolutely universal &pplication., 
In this connection I would refer to the later case of GAe/ab Khan, 
Mockhtear (3), where the muktear concerned was dismissetl by the 
Calcutta High Court under the Legal Practitioners Act for a reason- 
able cause, viz., for having instigated the commission of a serious 
dacoity, notwithstanding that he had been acquitted by the Sessions 
Judge when he was charged with that offence ; and I would thus 
submit that although as matters have turned out the charges against 
the accused ought to have been investigated in the criminal Courts 
iu the first instance it is not absolutely necessary that this course 
should now be followed if their Lordships are of opinion that the accus- 
ed pleader be adequately dealt with under the Legal Practitioners 
Act. It bas been pointed out in a case, Za the matter of Second 
Grade Pleaders (3), dealing with two second grade pleaders under 
the Act that according to the law in England a solicitor may be 
punished by suspension or by striking off the roll where the mis- 
conduct is in character criminal though no indictment has been 
preferred ; and if that principle be held to be applicable to this 
country it constitutes an additional reason for holdimg that the accus- 
ed need not necessarily be put to the expense of defending himself 
in a criminal trial especially as the trial would in all probability 
have to be held in a different district and would thus seriously in- 
terfere with the work of this Court and moseover its result would 
not be wholly decisive as regards the present proceedings under the 
Legal Practitioners Act. I have unfortunately been unable.to dis- 
cover any later decisions of the Calcutta High Court in which the 
principle enunciated in thecgse of Js re Guncsh ChunderGangolly(r). 
has been referred to or commented upon but in the recent case of 
Re Hari Prasanna Muhkherjoe, Muktear (4), tho accused was pro- 
ceeded against under the Legal Practitioners Act for what was ap- 
parently the criminal offence of receiving money from a certain 
person for the purpose of bribing the police .and acting as a go- 
between and if their Lordshipe consider that sufficient cause has 
been made out the same procedure may be followed in this instance 
also.” = 
(1) (1870) 13 W. R. 456. (3) (1871) 7 B. L. R 179. 
(3) (1910) I. L. R. 34 Mad. ag, (4) (1917) 21 C. W. N. 516. 
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CiviL, Babus Dasarathi Sanyal, Ramtaran Chatterjee and Atul Chandra . 
1920. Gupta for the Pleader. 
Chand! Charan Babus Dwarka Nath Chucherbutty (Government. Pleader) and E 
Kiag-E: Surendra Nath Guka in support of the Reference, 
ing-Emperor. 


— The judgments of the Court were as follows : 


Abril, 29. — 

Mooker]ee, A. C. J.:—This is a Reference*under section 14 of 
the Legal Practitioners Act, by the District Judge of Rungpur, in the 
matter of Babu Chandi Chiran Mitter, a pleader practising in the 
Rungpur Courts. Proceedings were taken against the pleader 
under section 13 (f) of the Legal Practitioners Act for misconduct 
set out in three formal charges as follows :—‘Zrs/, that taking advan- 
tage of his position as a pleader, he, between the dates 17th to aoth 
September, 1919 or thereabouts offered bribes to the record-room 
staff to cause the disappearance of a word which was in all pro- 
bability either Ww gfe or 44 FP from a deed, dated the asth of 
Aswin, 1135 B. S. executed by one Rajaram Nandi in favour of one 
Santiram Bairagi ; secondly, that he attempted to remove the said 
word from the document betweén the dates 17th to aoth September, 
or thereabouts ; and, zAirdly. that in all probability he caused the 
disppearance of the said word from the document between the dates 
17th to 20th September, or thereabouts.’ 

It is plain that the charges thus formulated, if established, show 
that the pleader hgs been guilty of grave criminal offences. Indeed, 
at one stage the District Judge considered whether criminal prose- 
cution should not be commenced against the pleader; but he 
came to the conclusion that the evidence available was of such a 
character that a criminal prosecution was not likely to be successful. 
He accordingly directed the institution of proceedings under the 
Legal Practitioners Act. We are of opinion that this was not the 
appropriate procedure to follow in the circumstances of this case. 
It was pointed by Sir Lawrence Jenkins, C. J. Zn the Matter of an 
Attorney (Y), that, where on an application by an aggrieved party 
to have an attorney struck off the rolls of attorneys, on the ground 
of professional misconduct, there was a positive sworn denial of 
the misconduct by the attorney coupled with an explanation which 
was not demonstrably false, even a strong case of suspicion wonld 
not justify disciplinary action against the attorney on & summary 
proceeding. This view is substantially in agreement with the 
opinion expressed by Mr. Justice Louis Jackson in Zn the Matter 
of Nilkunt Biswas (3). In that case Mr. Justice Jackson observed 

(1) (19713) I..L. Re 41. Calc IT. (13) (1868), 9 W. R. 29 Gr. 
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that the matter alleged against the mookhtar, in fact, amounted to a 
criminal offence ; it seemed to be admitted by the Magistrate that the 
evidence would not have sufficed for a conviction and he -did not 
think that it could be said that evidence which would not support a 
conviction on the criminal charge would justify a removal from the 
profession. It is not negessary to lay down an inflexible rule that there * 
must in every case be a trial and conviction for criminal tuisconduct 
before disbarment will be ordered. That should be the ordinary 
rule where the misconduct alleged has no direct connection with 
the conduct of the pleader in his practical and immediate relation 
to the Court. On the other hand, where the misconduct attributed 
indicates unfitness to discharge professional duties, a criminal 
conviction may not always bea pre-requisite to the adoption of 
disciplinary measures ; and, indeed, notwithstanding acquittal on 
the criminal charge, disciplinary measures may be successfully 
taken, as in the case of Ja the matter of Second Grade Pleaders (1). 
The test to be applied in each case is whether the person concerned 
will be prejudiced by the adoption of summary procedure for the 
investigation of what is in reality a grave criminal charge. There 
can be no doubt that if the procedure followed in the present case 
were approved, the result might be an obvious injustice to the 
person concerned. If a criminal prosecution had been instituted 
against the pleader, he would have had the bemefit of a trial by 
jury, and might conceivably have been acquitted, as indeed was 
apprehended by the District Judge. In such circumstances, sum- 
mary proceedings under the Lagal Practitioners Act should not have 
been adopted. The view we take is supported by cases of high 


_ authority ; Anen (2) ; Anon (3); Anon (4) ;- Stephens y. Hill (5). 


The rule deducible from these cases may be briefly stated. An 
attorney will be struck off the roll if convicted of felony or*if con- 
victed of & misdemeanor involving want of intergrity, even though 
the judgment be arrested ¿or reversed for error; and also with- 
out & previous conviction, if he is guilty of gross misconduct in' 
his profession or of acts which, though ‘not done in his profes- 
sional capacity, gravely affect his character as an attorney ; ; but 
in the latter case, if the acts charged are indictable and are fairly 
denied, the Court will not proceed against him until he bas 
been convicted by a jury; and will inno case compel him to 


Y (1910) I. L. R. 34 Mad. ag. . (a) (1834) 5 B. and Ad. 1088. 
(3) (18,8) 3 Nov. & Per 389. (4) (1833) 2 Dow! P. C. 110. - 
(5) (1842) 10 M. & W. 28; 62 R. R. 517. 
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answer under oath toa charge for which he may be indicted. . A 
similar view has been approved by the Supreme Court of the United 
States, Exp Wall (1). 

We are clearly of opinion that this Reference must be discharged" 
aod the ad interim order of suspension cancelled. 


* Fleteher, J.—I agree. n 


A, T. M. Reference discharged. 


(1) (1882) 102 U. S. 265. 
[This decision was followed In Reference No. 3 of 1920 decided by Mookerjee, 
A. C. J and Fletcher, J. on the rath May, 1920. —Rep.] 


CRIMINAL REVISION. 


Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, and Sir 
Ernest Estward Fletcher, Knight, Judge. 
RAMSAHAY RAM AND OTHERS 

a p. 
KING-EMPEROR.* 


Rioting—Criminal Procedures Code (Act V of 1898), Sec, 403 (3) —AcqwiHal, pre- 
vious—Trial, second, om same facts, if legal—Indian Fenal Cede (Act XLV 


of 1860), Sec, 141-~Unlaw/ul assembly—Common ebject—Humiliating 


inte: oening person. 

Under autMeection (2) of section 403 of the Criminal Procedure Code, a person 
acquitted or convicted of any offence may be afterwatds tried for any distinct 
offence fbr which a separate charge might have been made against him on the 
former trial under section 335, sub-section (1). The true test i» not so much 
whether the facts are the same in both trials as whether the acquittal on the first. 
charge necessarily involves an acquittal on the second charge: R. v. Darron (1) 
referred to. 

Where A and B were previously tried for an offence under section 3423 of the 
Indian Penal Code : l 

Hald, that they could still be tried for an offence under section 147 of the 
Indian Penal Code, though the acts constituting the offences formed the same 


* Criminal Revision No. 145 of 1920, against the deciwion of L. R. 
Fawcus, Keq., Additional Sessions Judge of Howarh, dated the 3rd February, 1930, 
affirming that of I. J. Drummond, Esg., District Magistrate of Howrah, dated the 
rath Janpary, 1920. ‘ 

(1) (1914) 3 K. B. 570 ; 10 Cr. App. Rep. 81, i 

e 
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transaction within the meaning af sub-section (1) of section 235 of the Code of 
Criminal Procedure. 
An amembly of five >r more persons is designated an “unlawful assembly," 


ewithin the meaning of third clause of section 141 of the Indian Penal Code, where 
fhe-common object is not to arrest persons who committed an offence, but to sub- 


ject to humiliation persons who intervened on behalf of the offenders. 


Application for revision under section 435 of the Code of Crimi-, 
nal Procedure by the Accused. . 


The accused (7 persons) were convicted of rioting ûnder sec- 
tion r47 of the Indian Penal Code and sentenced to two months 
rigorous imprisonment each. 

Mr. Langford James, Babus Mukund Bihari Mallik and Nirmal- 
raina Ghosh for the Petitioners. 


Mr. Orr (Deputy Legal Remembrance) and Babw Narendra 
Kumar Bose for the Crown. 
C. A. Y. 
The judgments of the Court were as follows : t 


Mookerjee, A-C. J.:—This Rule was issued on the appli- 
cation of seven constables who had been convicted of riot- 
ing under section 147, Indian Penal Code and sentenced to two 
months rigorous imprisonment each. The Rule calls upon the 
District Magistrate of Howrah to show cause why the convictions 
and sentences shoud not be set aside. Eleven grounds were set out 
in the petition; two of these were overruled bythe Bench which 
granted the Rule; these raised questions of identification and 
severity of sentence. The other grounds have been summarised in 
the course of the argument before us under four heads, namely, 
first that the first tro petitioners, Ramsahay Ram and Taluka Singh, 
have been tried in contravention of the provisions of section 403 (x) 
Criminal Procedure Code ; secondly, that there is no legal evidence 
on which any common object could at all be found ; thirdly, that 
the common object found, is not supported by the evidence, and, 
fourthly, that the common object found is not the common object 
mentioned in the caarge. Before we examine these points, it is 
necessary to — briefly the facts as found by the Courts 
below. 


‘Mr. Bankimkrishna Ghosh, — Engineer in charge of the 
Brahmani Division in Orissa, has a house on the Sibpur road in the 
town of Howrah. On the and July, 1919, two female hawkers took 
up their position with their baskets on the front step of the house ; 
a third woman took up her place at the point where a private lane 
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belonging to Mr. Ghose enters the public road. A constable, by 

name Murabbi Singh, came up and demanded pice from the haw- i 
kers. They refused to pay aud were supported in this by two 

persons Rishikesh Ghosh and Amulyaratan Sarkar ; the latter took* ` 
down tbe number ofthe constable An altercation thereupon en- 

sued ; Mr. Ghose came out of the house and asked what the matter r 
"was. The constable stated that the women were liable to arrest 

for selling “vegetables on the public road. Mr. Ghose dissented, 

as according to him the hawkers were seated on his private property. 

He however told the constable that if he thought that the hawkers 

had committed an offence, he might arrest them, but that he need. . 
not create a disturbance.. On this, the constable, aided by the 

fifth and seventh petitioners, Ramasis Singh and Raghuram who 

were constables in plain clothes, seized the hawkers’ godds, loaded 

them on a passing cart and took them as far as the Grand Trunk 

Road. Raghuram then went off to the Sibpur Police Station and 


reportedyto the Senior Sub-Inspector that Murabbi Singh and i 
Ramasis Singh were being assaulted as they had shifted some haw- 
kefs from the public road. The Sub-Inspector thereupon sent. Fd 
off a party of constables, including the rest of the petitioners, with 
orders to arrest the offenders and to bring them to the police station. " 


The Sub-Inspector also deputed the junior Sub-Inepector to accom- 
pany the constables ; the junior Sub-Inspector demurred at first 


. but finally followed tbe party. On the way to thé house of Mr. 


Ghosh, the constables were joined by Murabbi Singh and Ramasis 

Singh, and the whole party then proceeded to the spot shouting 

some words among which one could gatch the expression '" Number- " 
wallah Babu.” When the party reached the house, they found at 
the doorway Pasupatr Ghose, the son of Mr. Ghose. Murabbi 
Singh called out “ this is one of them,” whereupon the other cons- 
tables Ait bim with sticks and proceeded to arrest him. The boy 
struggled and clung on to the door-leaves. His father came out 
at that moment and appears to have caught his arm with a view to 
prevent his arrest. There was a struggle in the course of which 
the Head Constable and Taluka Singh struck Mr. Ghose with 
sticks and finally father and son were both arrested and marched off 
to the police station. A neighbour Hemanta Kumar Pal asked E 
what the matter was; he was at once taken into custody by Rama- — — 
sahay Ram. A little further on, Brajendralal Datta, brother-indaw 

of Mr. Ghose, turned up and asked the same question. He was 
forthwith arrested by Taluka Singh. Two other neighbours Kala- 

dhan Ganguli and Lalbihari Basu were also taken into custody, 1 


— 
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because Brajenda Lal Datta asked them to go and lay a complaint 


* in Court. On arrival at the police station, the officer in charge 


took a written statement from Mr. Ghose while Murabbi Singh 
laid a counter information. These facts have heen amply establish- 
ed by the evidence which has been accepted as true by Mr. 
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instance and by Mr. Fawcus, the Additional Sessions Jndge who 
heard the appeal against the convictions. There is no reason to 
doubt that the facts have been correctly found by the Courts bxlow 
and we have only to consider whether on these facta the convic- 
tions can be sustained. 

The first point urged is that inasmuch as ° Ramsahay Ram and 
Taluka Singh had been previously tried on the same facts, they 
could not be tried again under section 403 (1), Criminal Procedure 
Code. This contention has been overruled by the District Magis- 
trate as also by the Sessions Judge. It appears that Hemanta Kumar 
Pal instituted a case against Ramsahay Ram for wrongful confine- 
ment under section 343, Indian Penal Code. Ramsahay Ram wag 
acquitted after trial on the 19tb August, r919. Similarly Brajendralal 
Datta instituted a case for wrongful confinement under section 342, 
Indian Penal Code, against Taluka Singh who was acquitted after trial 
on the 14th August, 1919. In these circumstances, the contention Ras 
been put forward that these acquittals bar the present trial of the 
two accused mentioned. This argument is plainly ngt well-founded. 
The case is covered not by sub-section (1), but by sub-section (2) of 
section 403 which provides that a person acquitted or convicted of 
any offence may be afterwardé tried for any distinct offence for 
which a separate charge might have been made ggainst him on the 
former trial under section 235, sub-section (1). ‘That section lays 
down that if, in one series of acts so connected together as to form 
the same transaction, more offences than one are committed by the 
same person, he may be charged with, and tried at one trial for, 
every such offence. In the case before us, Ramsahay Ram and 
Taluka Singh were previously tried in respect only of the actual 
arrests made by them. Consequently, even if we assume that the 
whole series of acts from the arrest of Pasupati Ghose in the house 
to the arrest of Kaladhan Ganguli and Lal Bihari Basu 1n the public 
street formed the same transaction, within the meaning of sec- 
tion 235 (1), the two petitioners Ramsahay Ram and Taluka Singh, 
who had been previously tried for an offence under section 342, 
Indian Penal Code, could still be tried for an offence under sec- 
tion 147, Indian Penal Code. The decision in Swresh Chandra y. 
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Banku (1), does not militate against this view, as the facts of that 
case attracted the operation of, not sub-section (2) but sub-sec- 
tion (1) of section 403. The true test is, as Lord Reading observed 
in Æ. v. Barron (2), not so much whether the facts are the same i 
both trials as whether the acquittal on the first charge necessarily 
involves an acquittal on the second charge. We are clearly of 
opinion that the present trial is not vitiated by contravention of the 
rule embodied in section 403, sub-section (r). The first ground 
must consequently be overruled. 

The remaining grounds may be conveniently considered to- 
gether, as they all raise the question of common object which is an 
essential element of the offence of rioting under section 146, Indian 
Penal Code. The charge specified the common object as “wrong- 
fully to confine Babu Bankim Krishna Ghose, Pasupati Ghose and 
others.” The District Magistrate found that the alleged common 
object had been established by the evidence. The use of the ex- 
pression “numberwallah Babu” showed that the feelings of the 
constables had been aroused against the person who had taken 
down Murabbi Singh's number, as also against his associates. The 
common object thus was not to arrest persons who had committed an 
offence, but to subject to humiliation those gentlemen who had in- 
tervened on behalf of the vegetable-sellers. This clearly brings the 
case within the third clause of section 141, Indian Penal Code. The 
evidence on the record abundantly supports the concurrent concla- 
sion of the District Magistrate and the Sessions Judge on this point. 

As a last resort, it has been faintly suggested that the accused 
are entitled to the benefit of section 79, Indian Penal Code, which 
provides that nothing is an offence which is done by any person, 
who is justified by law, or who, by reason of a mistake of fact, 
and wot by reason of a mistake of law, in good faith believes 
himself to be justified by law, in doing it This argument 
is based on the assumption thet the, petitioners merely acted as 
in obediance to the orders of the officer in charge at the police 
station who directed them to go and arrest certain offenders. 
Weare of opinion ‘that there is no foundation for this conter- 
tion, The seventh petitioner Raghuram, as we have seen, went 
off to the police station and gave the entirely unfounded in 
formation that Ramasis Singh and Murabbi Singh were being 
assaulted because they had shifted some hawkers from the public 
road. The Sub-Inspector thereupon sent the constables to arrest 

(1) (1905) 3 C. L. T. 623. s D 

(a) (1914) 2 K B. 570; to Cr. App. Rep. 81, 
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the offenders. They met Murabbi Singh and Ramasis Singh on 
the way, who had bsen neither obstructed nor assaulted while en- 
gaged in the performance of their duties. In this connection, it is 
iportant to bear in mind that the allegation that the two constables 
had been assaulted was wholly false, and the District Magistrate 
found that the marks of injury on their’ persons had been artificially 
caused. The constables who were sent out to arrest the alleged 
assailants of Murabbi Singh and Ramasis Singh could net be said 
to have acted in good faith within the meaning of section 79, Indian 
Penal Code, that is, to have acted with due care and attention as 
required by section 53, Indian Penal Code, when they proceeded to 
arrest the "numberwallah Babu.” Their manifest intention was not 
to arrest the supposed assailants of their colleagues, but to harrass 
persons who had quite lawfully taken down the number of Murabbi 
Singh with a view to report his conduct to his superior officers. In 
our opinion, the accused are not entitled to the protection afforded 
by section 79, Indian Penal Code. 

The real grievance of the petitioners is that some other persons 
jointly tried with them have been acquitted by the District Magis- 
trate. The cases of -hose persons are not before us, and we cannot 
pronounce an opinion upon the question, whether on the evidence 
an unduly favourable view has or has not been taken so far as they 
are concerned. But, as regards the petitioners, we feel no doubt 
whatever that they have been rightly convicted. Ipdeed, the evid- 
ence discloses a surprising set of incidents, which one would other- 
wise have thought, were not likely to happen in the neighbourhood 
of Calcutta. A conszable, gppointed presumably to keep the peace, 
attempts to extort mcney from three women vegetable-sellers ; they 
have the courage to withstand the demand, with the result that an 
altercation ensues, and a gentleman present at the place takes down 
the number of the constable. This infuriates the constable, who, along 
with two other constables, seizes the goods, places them on a passing 
cart, takes them away, and has false information sent to the police 
station that the constables had heen assaulted because they had 
attempted to shift some hawkers from the public road. A large 
party of constables is forthwith sent off to arrest the alleged offenders. 
The constables enter the house of a highly respectable citizen, who 
holds an important post in Government service, assault bim and his 
son, arrest them and march them off to the police station. Gentle- 
men of the locality who can master courage to enquire what had 
happened, are forthwith arrested and are also marched off to the 
police station. The complainant, after considerable difficulty, is 
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able to secure an enquiry by order of this Court which ultimately 
results in a conviction. It is manifest that but for the public-spirited 
insistence of the complainant, the grave misconduct of the police : 
officers concerned would never have been successfully investigatede 
We agree with the Sessions Judge that “there was ne semblance of 


Movie o 4. C. J- discipline in the behaviour of the constab]es," and if there is any- 


CIVIL. 


thing to ume in this case against the sentences, itis clearly not 
their sevérity but-their inadequacy. 

The Rule is accordingly discharged. The petitioners will be 
called upon to surrender and to serve out the remainder of the 
sentences. 


+ 


. Fletcher, J.—I agree. 
A. T AL Rule discharged. 


1 


FULL BENCH. 


Bejore Sir Asutosh Mooherjee, Knight, Acting Chief — Si⸗ 
Ernest Edward Fletcher, Knight, Judge, Sir Nalini Ranjan Chatter- 
jea, Knight, Judge, Mr. Justice Tewnon, and Sir Asutosh Chau- 


dhurt, Knight, Judge, 
HRIDOY NATH RAY AND OTHERS 


e. 
RAM CHANDRA BARNA SARMA AND OTHEZS,* 


S urisdiction — Jurisdiction, exercise of —Erronsous action of Court im exercise 
of jurisdictlon—Civil Procedure Code (Act.V af 1908), O, 33, R. 1—Order for 
withdrawal of suii—Order not within the scope of the rule—Order, tf salid— 
Fresh suit with leave, if competeni-—Ceuri ivying subsequémi suit, tf cempe- 
leni do enter inte question of legality of order. 

An order for withdrawal of a suit with leave to institute a fresh suit, made 
under order 23, mlo 1 of the Code of Civil Procedure, but in circumstances nut 
within the scope of the rule, cannot be treated as an order made without jurisdic- 
tion such ordbr is consequently not null and vold. l 


À fresh suit instituted dpon leave so granted is not incompetent. 

* Foll Bench Reference in Appeal from Appellate Decree No. 1313 of 1917, 
agáinst the decision of Babu Haridas Bast, Additional Subordinate Judge of Dacca, 
pated the 27th March, 1917, reversing that of Babu Manindra Prasad Sinha, 
officiating Munsiff of Manikganj, dated the 4th January, 1915, 
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The Court trying the subsequent sult is not competent to enter Into the ques- 
tion, whether the Court which granted the plaintiff permission to withdraw the 
first suit with liberty to bring a fresh snit had properly made such order. 


» Kali Prasanna v. Panchanan (1) over-ruled. 


Jurisdiction may be defined to be the power of a Court to hear and determine 
cause, to adjudicate or exercise any judicial power in relation to it: Sukk Lal v. 
Tara Chand (2): in other words, by jurisdiction is meant the authority which « 
Court has to decide matters that are litigated before it or to tales cognizance of 
matters presented in a cormal way for its decision. This jurisdiction ef the Court 
may be qualified or restricted by a variety of circumstances. Thos, the jurisdic- 
tion may have to be considered with reference to place, value, and nature of the 
subject-matter. The power of a tribunal may be exercised within defined territorial 


- limits. Its cognizance may be restricted to subjqct-matters of prescribed value. 


It may be competent to deal with controversies of a specified character, for ins- 
tance, testamentary or matrimonia] causes, — for public purposes, 
record of rights as between landlords and tenants.” This classification into terri- 
torial Jurisdiction, pecuniary Jurisdiction and furisdiction of the subject-matter is 
of & fundamental character. Given such jurisdiction, one must be careful to di» 
tingulsh exercise of jurisdiction from ewistence of jurisdiction j for fundamentally 
different are the consequences offailure to comply with statutory requirements in 
the assumption and in the exercle of Jurisdiction. The authority to deelde a 
cause at all and not the decision rendered therein is what makes up jurisdiction ; 
and when there is jurmdiction of the person and subject matter, the decision of all 
other questions arising in the cate is but an exercise of that jurisdiction. 


The extent to whick: the conditions easential for creating and raising tfe juris- 
diction of a Court or che restraints attaching to the mode of exercise of that juris- 
diction, should be Included in the conception of jurisdiction itself, is sometimes a 
question of great nicety. : 

In order that jurisdiction may be exercised, there must be a case logaily before 
the Court and a hearing zs well as a determination. A judgment pronounced by 
a Court without jurisdiction is void, subject to the well-known reservation that 
when the jurisdiction of a Court is challenged, the Court is competent to determine 
the question of jurisdiction, though the result of the enquiry may be that it hes no 
jurisdiction to deal with the matter bronght before it: Raskmeni v. Gexada (3). 


Jurisdiction does not depend either upon the regularity of the exercise of that 
power or upon the correctness of the decision pronounced, for the power to 
decide necemsrily carries with it the power to decide wrongly as well as rightly : 
Hal harjun v. Nerkari (4). 

There is a clear dist-pcHon betwoen the jurisdiction of the Couit to try and 
determine a matter, and the erroneous action of sach Court in the exercise of that 
jurisdiction. The former involves the power to act at all, while the latter Involves 
the authority to act In the particular way in which the Court does act. The 


(1) (1916) 35 C. L. J. 489; 20 C. W. N. 1000. 

(s) (1905) I, L. R. 33 Calc. 68 (71); 2 C. L. J. 341. 

(s) (1914) 20 C. L. J. 233 (117) ; 19 C. W. N. 84. 

(4) (1900) I, L. R. z5 Bom. 337 (347) ; L. R. 37 l. A. 116, 
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boundary between an error of Judgment and the usurpation of a power is this: 
the former is reversible by an appellate Court within a certain fixed time and is 
therefore only voidable, the latter is an abeolute nullity. 


When parties are before the Court and present to it a controversy which tbe Pa 
Court has anthority to decide, a decision not necessarily correct but appropriate 
to that question ls an exercise of judicial power or jurisdiction. So far as the 
jurisdiction {tself ts concerned, it is wholly Immaterial whether the decision upon: 
the particular question be correct or incorrect. 

A Court mày baro the right and power to defermine the status of a thing and 
yet may exercise its authority erroneously ; after jurisdiction attaches in any case, 
all that follows ts exercise of jurladicton, and contimmance of jurisdiction is not 
dependent upon the correctness of the determination. 


Appeal by the Plaintiffs. 
Suit for recovery of posseasion of land upon declaration of title. 


The Court of first instance found in favour of the plaintiffs upon 
the questions of title and possession and decreed the suit. Upon 
appeal, the Subordinate Judge affirmed the findings of the trial 
Court as to title and possession, but dismissed the suit on the ground 
that'a previous suit, instituted in respect of the same subject-matter, 
bad been improperly withdrawn under order 23, rule r (2) of the 
Code of Civil Procedure, on the authority of Xali Prasanna v. 
Panchanan (1). A second appeal by the plaintiffs came on for 
hearing* before Chaudhuri and Walmaley, JJ., who, disagreeing 
with the ruling in Xak Prasanna v. Panckanan (1), made the follow- 
ing order of reference to the Full Bench. 


Order of Reference. | 


The plaintiffs obtained a decree in a previous suit against the 
defendants for the land' in the present suit, from which there was an 
ap At the hearing of the appeal, the plaintiff’ applied for 
leave ta’withdraw that suit, with liberty fo bring a fresh suit, which 
was granted. The present suit was then instituted. It was decreed 
by the trial Court, but the decree has boen set aside by the first 
appellate Court on the ground that the order, which gave leave to 
the plaintiffs to withdraw the former suit with liberty to institute a 
fresh one, was made without jurisdiction, as there was nothing in 
the nature of a formal-defect to remedy. This point was not taken 
before the trial Court, but only at the appellate stage. - Both the 
Courts have found in favour of the plaintiffs so far as their title is 
concerned and also on the question of limitation, The learned Sub- 
ordinate Judge has, however, held that the present suit does not lie, 


(1) (1916) 13 C. L. J. 489; 20 C. W. N, tooo. 
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basing his judgment upon the case of Kali Prasanna SH v. Pancha- 
nan Nandi (1). 


We understand that in several cases in this Court, the correct- 


"b ness of the ruling in Xai Prasamna's case (1) has not been accepted. 


We also understand that there are several appeals now pending 
which depend upon that ruling. 

The learned Judges in Xe Prasanna’s case (1), baye held that 
they are bound to follow Xkarda Co., Ld., v. Durga Charan Chan- 
dra (1), and Mabulla Sardar v. Rami Hemangi al Debi (3), in both of 
which it was held that clauses (a) and (b) of sub-rule (2) of section 373, 
Civil Procedure Code (r882), corresponding to order 23, rule r 
Civil Proced ure Code, (1908), have to bè read together and that 
a ground included in clause (b) must be of the same nature as the 
ground specified in clause (a), that is to say, it must be something 
of the same nature as formal defect, They hold that if there is no 


such defect, an order far withdrawal with permission to institute a : 


fresh suit is one made without Jurisdiction, and the fresh suit should 
be treated as barred by res-judicata. 

We should like to point out that &n order made under the above 
section or Order has been held to be not appealable. See /ugodindro 
v. Sarut Susnduri (4), and Abdul Hosseiny. Kasi Saku (5). Opinion 
has varied as to whether it is open to revision. This Court bas held 
in Bansi Singh v. Kiskun Lall (6), that it is not—the learned Judges 
being of opinion that section 115, Civil Procedure Code, is not 
applicable unless a case kas been decided. In Rajendra v. Atal 
Bikari (7) the learned Judges held that this Court had ample 
authority under section 1¢7 df the Government of India Act, 1915, 
to set aside an order made by the Subordinate Judge, when made 
without affording opportunity to the opposite party tô contest an 
application for withdrawal. 

In Kharda Co., Ld. v." Durga Charan (a), the jearüed Judges 
held that the order for withdrawal was "irregularly or improperly 
made," and it was competent to the Court to interfere by way of 
revision. They did not say the order was made without jurisdiction, 
and tbat it was, therefore, null and void. 

In Rajendra v. Atal Bikari (7), the Court considered that the 
order for withdrawal had been “ improperly” made and not as with- 
out jurisdiction. 

(1) (1916) 33 C. L. J. 489; 20 C. W. N. 1000, 

(2) (1909) 11 C. L. J. 45- | ` (3) 910) 11 C. L. J. 512. 

(4) (891) I. L. R. 18 Cale. 323. (5) (1899) I. L. R. 27 Calc. 363. 
(6) (1913) L L. R. 41 Cale. 632. (7) (1916) 35 C. L, ]. 456. 
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In Hriday Nath Parai v. Akshay Lal Chaudhuri (1), the learned 
Judges held that an order for withdrawal cannot properly be made 


on the ground that the plaintiff had failed to produce evidence in , 
support of bis claim. They read the cases above cited as support- é 


ing that view. In Bat Kaskibai v. Shidafa Annapa (2) such an 
arder (one in similar circumstances as the above) was heid to have 
been made with material irregularity in the exercise of the Court's 
jurisdiction: : 


Krishnan, J., in Kamayya v. Papayya (3, holds that there is- 


no question of defect of jurisdiction, though such an order may 
amount to an irregularity, gnd he dissents from the view expressed 
in Kali Prasanna v. Panchanan (4). The same view is practically 
taken in Tirupati v. Mutts (5). 


In Perumal v. Karupan (6), it was held that the propriety of the 
order could not be questioned in the second suit. The same view 
is also taken in ChAajju v. KAyalt Ram (7). 


It has also been held, in Xanauswami Pillai v. Jagathambai (8), 
that a similar order was made without the proper exercise of judi- 
cial discretion and, tberefore, with material irregularity in the 
exercise of jurisdiction. Sadasiva Ayyar, J , also held in that case 
that the doctrine of ejusdem generis had been pushed too far He 
did not'agree with the view, taken in KAarda Co, Lid. v. Durga 
Charan (9), and Mabulla v. Hemangini (10), that "other sufficient 
grounds " mean grounds analogous to a formal defect. 


There seems, therefore, a general agreement amongst Judges that 
such an order as that dealt with in Ka/I Prasanna v. Panchanan (4), 
is not without jurisdiction and, therefore, null and void, but as 
"improperly or irregularly” made. We take the same view. If 
the Coyrt has jurisdiction and decides wrongly or improperly, the 
wronged party can only take the course prescribed by law for setting 
matters right ; and if that course is not taken, the order, however 
wrong, Cannot certainly be disturbed or disregarded by a Court of 
equal jurisdiction. There are numerous cases on this point.amongst 
which Malkurjun v. JVarkari (11), may.be referred to. 


(1) (1916) $5 C. L. J. 454 (2) (1913) I. L. R. 37 Bom. 682. 
(3) (1916) I. L. R. 40 Mad. 259 (264). 

(4) (1916) 23 C. L. J. 489; 30 C. W. N. 1000. i 

(5) (1888) I. L. R. 11 Mad. 333. (6). (191a) st M. L. J. $74. 

(7) (1912) 9 All. L. ]. 378. (8) (1918) I. L. R. 41 Mad. 701. 
(9) (190g) 11 C. Le J- 45. (10) (1910) 11 C. L. J. 513. 

(11) (1910) I. L. R. 25 Bom. 337 (347). ` 


—— 
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In Skethh Gola Sarwa’ v: Joylal Mondol (1); the learned Judge 

appears to have adopted the language used in Ka Prasanna v. 

P anchanan (2), about jurisdiction, but inasmuch as there have been 

tient views tsken by several Judges of our Court, and several 

appézls are now pending, depending upon the ruling in Kali 
Prasanna v. Pamckigasm (s), and as the weight of authority stems * 

to us to be against tre view taken in it, we think that although the 

appeal before us iz one of small value, the question ought to be 

referred to & Full Bench, 

" In this connection, we think we ought to refer to the observa- 
tions made by Sacasiva Ayyar, J, in Zansuswami vi Jagatk- 
ambal (3), as regards the.question whether the words “other suffi- 
cient grounds" in clause (4), order 23, rule r (s), must be of the 
same nature as the gound specified in clause («). Weare inclined 
to agree with the view taken by that learned Judge, and in this 
connection, we may also refer to the case of Mussamut Khatoon 
Keenwar v. Hurdes Narain Singh (4), in which the plaintiff was 
permitted in appeal te the High Court to withdraw his suit. with 
permission to bring a fresh action, as the Court considered that the 
plaintiff ought to procuce better evidence on the question of value. 
It was not a case of formal defect. In this connection, we may also 
refer to the case of Eoomar Porssh Narain Roy v, Rance -Surut 
Seondures Dedes (5). 

This appeal is referred for the final decision -of a Full Bench 
witb special reference to the following questions :— 
V/^ (1) If an order for withdrawal of a suit with leave to institute a 
"fresh suit be made under order XXIII, rule I, Civil Procedure 
Code (or section 373 >f Act X, 1877)* but on @ ground not of the 
same nature as “formal defect" mentioned in clause (a), can it be 
treated as an: order made without Jurisdiction and, therefore, null 
and void ? 

(2) Is a fresh suit nstituted upon such — Incompetent ? 

(3) Is the Court trying the subsequent suit competent to. enter 
into the question whether the Court which granted the plaintiff per- 
mission to withdraw the first suit with liberty to bring a fresh suit, 
had jurisdiction to maze such an order? i 

` (4) Is such an order open to revision under’ section. 115, Civil 
Procedure Code ? 
(1) (1919) 33 C. W. N, LH. (a) (1916) $3 C. L. J. 489; 20 C. W. N. 1000. 
- (3) (1918) I. L. R. 41 kd. zor (704 to 706). 
(4) (1873) to W. R. 163. (s) (1871) 16 W. R. 109. 
* [S. 373 of Act XIV of 1383-—Rop.] . 
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' Bobus Prakas Chandra Pakrasi, Nil Kanila ` Ghose, ae Ram- 
endra Mokan Majumdar for the Appellants. 


Babu Ramesh Chandra Sen for the Respondents. - Á 
C. A. 


The judgments of the Court were as follows: 


Mooker]ee, A. C. J.—The suit which has culminated in this 
reference was instituted by the appellants for recovery of posses- 
sion of land upon declaration of title. The Court of first instance 
found in favour of the plaintifis upon the questions of title and 
possesion and decreed the suit. Upon appeal, the Subordi- 
nate Judge affirmed tha findings of the trial Court as to title and 
possession, but dismissed the suit on the ground that & previous 
spit, instituted in’ respect of the same subject matter, had been im- 
properly withdrawn under order 23 rule 1 (2). In support of this 
view, the Subordinate Judge relied upon the decision in Xa Pra- 
sanna v. Panchanan (1), which is an authority for the proposition 
that . where the appellate Court allows a plaintif to withdraw 
from a suit on the ground that he had not been able to adduce all 
the evidence which should have been adduced, the order is without 
jurisdiction, and & fresh suit brought in pursuance of that order is 
barged by res judicata. In the previous litigation, it appears, the 
plaimtiffs succeeded in the primary Court. Upon appeal by the 
defendants, the following order was recorded by the Subordinate 
Judge on the 18th September, 1913: 

“Heerd both parties and appellants’ objection. The plaintiff 
respondent applies to withdraw from suit with liberty to bring fresh 
suit. There appears reason. The plaintiff filed a chitta dated 
1246 B.S.; his caséis that the disputed land is covered by that 
chitiz as belonging to him. That chitta was not compared or relaid 
in thé locality and the identity was not established ; the oral evid- 
ence is not sufficient. I therefore allow the suit to be withdrawn 
and permit the plaintiff to bring fresh suit, if not otherwise barred, 
on condition of his paying appellants’ costs in both the Courts be- 
fore institution of fresh suit. Appeal thus disposed off.” 

The present suit was thereafter instituted on the and April, 1914, 
and was, as already stated, decreed by the trial Court, where no 
objection was taken by the defendants that it was barred by reason 
of the alleged incompetence of the order in the prévious suit, ‘The 
objection was taken in the lower appellate Court for the first time, 
as the decision in Xa Prasanna vi- Panchanan (1), had: been mean- 
while pronounced and' published. The Subordinatd Judge enter- 

e $2) (1916) 23 C. L. J. 489 ; 20 C. W. N. 1000, 


e 
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tained and gave effect to the objection, which he described as a Civit. 
technical ground not taken in the lower Court. On second appeal 1930 
to this Court, the Division Bench has dissented from the view taken 
Nin Kali Prasanna v. Faschanan (1), and has referred the following 
questions for decision by a Full Bench : 
* (s). If an order for withdrawal of a suit with leave to institute a, —— jee, A. C. F. 
fresh suit be made under order XXIII, rule zr, Civi Procedure 
Code for section 373 of Act X, 1877) but ona ground not of the 
same nature.as ‘formal defect” mentioned in clause (a), can it be 
treated as an order made without jurisdiction and, therefore, null 
and void ? . 
(2) Is a fresh suit instituted upon such leave incompetent ? 
(3) Is the Court trying the subsequent suit competent to enter 
into the question, whether the Court which granted the plaintiff 
permission to withdraw the first suit with liberty to bring a fresh 
suit, had jurisdiction to make such an order ? 
(4) Is such an order open to revision under section 115, Civil 
Procedure Code.” á 
. Order 23, ruler mentioned in the first of these questions is in 
the following terms : 
' (r) At any time after the institution of a suit the piaintiff may, 
as against all or any of the defendants, withdraw his-suit or akindon 
part of his claim. 
(2) Where the Court is satisfied— ° 
(a) that a suit must fail by reason of some formal defect, or 
(b) that there are other sufficient grounds for allowing the plain- 
tiff to institute a fresh suit for the subject-matter of a suit or part 
of a claim, it may, on such terms as it thinks fit, grant the plaintiff 
permission to withdraw from such suitor abandon such part of a 
claim with liberty to institute a fresh suit in respect of the subject- 
matter of such suit or such part of a claim. 
(3) Where the plaintiff, withdraws from a suit, or abandons part 
of a claim, without the permission referred to in sub-rule (s), he 
shall be liable for such costs as the Court may award and shall be 
precluded from instituting any fresh suit in respect of such subject- 
matter or such part of the claim. 
(4). Nothing in this rule shall be deemed to authorize the Court 
to permit one of several plaintiffs to withdraw without the consent 
of the others.” 
. The case has been argued before us on the assumption that the 
order for withdrawal in the previous litigation-was — mado. 
(1) (1916) a3 C. L. J. 489. 
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The contention of the appellants is that even on the assumption 
that the order was improperly made, it is conclusive between the 
parties, because however erroneous it might .be deemed to have 


been, it cannot rightly be regarded as made without jurisdiction? 


The contention of the respondents, on the other hand, is that as 


» the Subordinate Judge in the previous litigation, invoked the aid of 


order 23, ryle 1 (a) under circumstances not contemplated thereby, 
the order,in so far as it reserved liberty to the plaintiffs to institute 
& fresh suit must be deemed to have been made without jurisdiction 
and consequently null and void, with the inevitable result that under 
sub-rule (3) the plaintiffs are precluded from instituting the present 
suit . The question -thus emerges for consideration, whether an 
order for withdrawal of a suit, with liberty reserved to the plaintiffs 
‘to institute a fresh suit in respect of the same subject-matter, is an 
order made without jurisdiction, if it is passed under circumstances 
not contemplated by corder 23, rule : (a). The answer to this 
question depends upon an analysis of the notion of jurisdiction of 
& Court. 

In the order of reference toa Full Bench in the case of Sukh 
Lal v. Tara Chand (1), it was stated that jurisdiction may be de- 
fined to be the power of a Court to hear and determine a cause, to 
adjudicate or exercise any judicial power in relation to it ; in other 
words, by jurisdiction is meant the authority which a Court has to 
decide matters that are litigated before it or to take cognizance of 
matters presented in a formal way for its decision. An examination 
.of the cases in the books discloses numerous attempts to define the 
„term “jurisdiction,” which has been stated to be “the power to 
“hear and determine issues of law and fact”; “the authority by which 
judicial officers take cognizance of and decide causes"; “the autho- 
rity to hear and decide a legal controversy"; “the power to hear aud 
determine the subject-matter in controversy between parties to a 
suit and to adjudicate or exercise any judicial power over them"; "the 
power to hear, determine and pronounce judgment on- the issue 
before the Court ;" “the power or authority which is conferred upon 
a Court by the legislature to hear and determine causes between 
parties and to carry the judgments into effect;" “the power to 


enquire into the facts, to apply the law, to pronounce the judgment 


and to carry it into exécution." (Reference may io this connection 
be made to the discussion of the nature of jurisdiction in. the judg- 
ments of this Court in Ashutosh v. Behari (2). and Gwréeo v. 
* (1) (1905) T. L. R. 33 Calc. 68 (71); 2 C. L. J. 241. 
(2) (1907) I. L. R. 35 Calc, 61 ; 6 C. L. J. 310... — 
e 
e 
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Chandrikah (1). This jurisdiction of the Court may be qualified or 
restricted by a variety of circumstances. Thus, the jurisdiction may 


the subject-matter. The power of a tribunal may be exercised 
‘within defined territorial limits. Its cognizance may be restricted 


to subject-matters of .prescribed value. It may be competent to” 


deal with controversies of & specified character, for instance, testa- 
mentary or matrimonial causes, acquisition of lands for public pur- 
poses, record of rights as between landlords and tenants. ` This 
classification into territorial jurisdiction, pecuniary jurisdiction and 
jurisdiction of the subject-matter is obwiously of a fundamental 
character. Given such jurisdiction, we must be careful to distin- 
-guish exercise of jurisdiction from existence of jurisdiction ; for fund- 
amentally different are the consequences of failure to comply with 
statutory requirementw in the assumption and in the exercise of 
jurisdiction. The authority to decide a cause at all and not the 
decision rendered therein is what makes up jurisdiction ; and when 
there is jurisdiction of the person and subject-matter, the déci- 
sion of all other questions arising in the case is but an exercise 
of that jurisdiction. The extent to which the conditions essential 
for creating and raising the jurisdiction of a Court or the restraintz 
attaching to the mode of exercise of that jurisdiction, shouldbe in- 
cluded in the conception of jurisdiction itself is sometimes a ques 
tion of great nicety, as is illustrated by the decisiofs reviewed in the 
order of reference in Swhs Lal v. Tara Chane (2), and Khosh Mako- 
med v. Nasir Makemed (3) ; See also the observation of Lord Par- 
ker in Raghunath v. Sundar Das (4). But the distinction between 
existence of jurisdiction and exercise of jurisdiction bas mot always 
been borne in mind and this has sometimes led to confusion. (See 
Mabulla v. Hemangini (5) ; Moser v. Marsden (6), whero ths term 
jurisdiction is used to denote the authority of the Court to make 
an order of a particular description), V We must not thus overlook 
the cardinal position that in order that jurisdiction may be exercised, 
there must be a case legally before the Court and a hearing as well 
as a determination. A judgment pronounced by a Court without 
jurisdiction is void, subject to the well-known reservation that when 
"the jurisdiction of a Court is challenged, the Court is competent to 


~ (1) (1907) I. L. R. 36 Calc. 193; 5C. L. J. 611. 
(1) (1905 I. L. R. 33 Calc. 68 (71, 72); 3 C. L. J. 241. 
i3) (1905) I. L. R. 33 Calc. 352 F. B. ; 2 C. L. J. 159 F. B. 
(4) (1914) I. Le R. 43 Calc. 7a (83) ; 30 C. L- J. 555 ; L4 R. 41 I. A. 251. 
(s) (1910)11 C. L, Jesis. (6) (18ga).1 Ch. 487. 


have to be considered with reference to place, valüe, and nature of 
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determine, the question of jurisdiction, though the result ef the 
enquiry may be, that it has no jurisdiction to deal with the oa 
brought before it: Raskwoni v. Ganada (1). 


Since jurisdiction is the power to hear and determine, it does 
depend either upon the regularity of the exercise of that power or 
“upon the correctness of the decision pronounced, for the power 
to decide necessarily carries with it the power to decide wrongly as 
well as rightly. As-an authority for this proposition, reference may 
be made to the celebrated dictum of Lord Hobhouse in Ma/karjun 
v. Narkari (a): “A Court has jurisdiction to decide wrong as well 
as right; if it decides wreng, the wronged party can only take the 
course prescribed by law for setting matters right, and if that course 
is not taken, the decision however wrong cannot be disturbed." 
Lord Hobhouse then added that though it was true that the Court 
made a sad mistake in following the procedure adopted, still in so 
doing the €ourt was exercising its jurisdiction ; and to treat such 
an error as destroying the jurisdiction of the Court was calculated 
to introduce great confusion into the'administration of the law. The 
view that jurisdiction is entirely independent of the manner of its 
exercise and involves the power to decide either way upon the facts 
presented to the Court., is manifestly well founded on principle, and 
has been recognised and applied elsewhere: Exp. Watkins (3) ; 


‘Herron v. Dater (4), There isa clear distinction between the juris- 


diction of the Court to try and determine a matter, and the erro- 


neous action of such Court in the exercise of that jurisdiction. The 


former involves the power to act at all, while the latter involves 
the authority to act in the particular way in which the Court does 
act, The*boundary between an error of judgment and the usurpa- 
tion of power is this : the former is reverzible by an appellate Court 
within a certain fixed time and is therefóre only. voidable, the latter 
isan absolute nullity. When parties are before the Court and 
present to it a controversy which the Cotrt has authority to decide, 
a decision not necessarily correct but appropriate to that question 
is an exercise of judicial power or jurisdiction. So far às the juris- 
diction itself is concerned, it is wholly imm aterial whether the deci- 


sion upon the particular question be correct or incorrect. Were it 


held that a Court hed jurisdiction'to render only correct decisions, 

then each time it made an. erroneous ruling or decision the Court 

would be without jurisdiction and the ruling itself void. Such is 
(1) (1914) 20 C. Le J. 213 (2317) ; 19 C. W. N. 84. 


(2) (1900) I. L. R. 2§:Bom. 537 (347) ; L. R. 37 I. A. 315. 
AL (1833) 7 Petec-568. ' (4) (1886) 120 U. S, 464: 
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not the law, and it matters not what may be the particular quéétion Civi, 
* — presented for adjudication, whether it relates to the jurisdiction of — 
the Court itself or affects substantive rights of the parties litigating, tend 
t cannot be held that the ruling or decision itself is without jurisdic- v. 
s tion or is beyond tbe jurisdiction of the Court. The decision may a 


be erroneous, but it cannot be held to be void for want of jurisdic» Mocherjee, 2 A: C. F. 

tion, A Court may have the right and power to determine tho status 

of a thing and yet may exercise its authority erroneously > after, juris- 

diction attaches in any case, all that follows is exercise of jurisdic- 

tion, and continuance of jurisdiction is not dependent upon the 
= correctness of the determination. 

i It follows from these principles that when a Court of competent 
jurisdiction has made an order undér otder 23, rule r (2) in circum- 
stances not contemplated by the rule, the order cannot be deemed 
to have been made without jurisdiction.. The Court has jurisdic- 
tion to try the suit, and in the exercise of that jurisdiction is compe- 

n tent to make an order for withdrawal with liberty reserved to the 
a plaintif to institute a fresh suit in respect of the sanie subject-matter, 

` if it is eatisfied that circumstances éxist which justify such an order. 
The Court is so satisfied rightly or wrongly ; as the Subordinate 
Judge in the previous suit put it quaintly, “there appears reason.” 
The Court accordingly makes the order. It is plain that hdwever 
erroneous the order may be, it is not an order made by a Court with- 
out jurisdiction ; 1t is, on the other hand, anorderanade by a Court of 
competent jurisdiction acting with material irregularity in the exercise 
— of its jurisdiction. The order cannot consequently be deemed null 
and void. The party aggrieved may directly inpugn the order, and 
may, in an appropriate proceeding, invoke the aid of a superior 
tribunal to set aside the order, as appears to have been done in the 
cases brought to our notice, except the case of Xak Prasgsma v. 
Panthanan (1), but till it has been ao vacated, it is operative between 
the parties and cannot be jgnored or challenged collaterally in a 
different proceeding. There is thus no escape from the position 
that the decision in Xali Prasanna v. Panchanan (1), cannot be 
defended on principle. That decision, indeed, has been doubted on 
more than one occasion, as pointed out in the Order of Reference. 
* Besides the cases mentioned therein, reference may particularly 
be made to the judgment of — Ayyangar, J, in ZxJ/aram 
v. Gopal (3) where the true rule was stated to be that if a Court 
has jurisdiction to try a suit and has authority to pass orders 
E of a particular kind. the fact that it has passed an order which 

(1) (1916) 23 C. Ls J. 489. (a) (1916) 33 M. Le J. 234. 
e 
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it should not have made in the circumstances of that litigation, does 
not indicate total want or loss of jurisdiction so as to render the i 
order a nullity, / " 
The first three questions referred to the Full Bench must conse- 
quently be answered in the negative ; the fourth question does not. P 
arise and has not been argued before us. The result is tho follow- 
ing series of propositions : 
(1) An order for withdrawal of a suit with leave to institute a 
fresh suit, made under order s3,' rule 1, but in circumstances not 
within the scope of the rule, cannot be treated as an order made - 
without jurisdiction ; such order is corsequently not null and void. 
(2) A fresh suit instituted upon leave so granted is not incom- 
petent. | 
(3) The Court trying the subsequent suit is not competent to 
enter into the question, whether the Court which granted the plaintiff 


permission to withdraw the first suit with liberty to bring & fresh suit M 

had properly made such order. ` [^ 
These propositions leave no room for doubt that the decision of 

the Subordinate Judge in this case must be set aside and the decree J 


of the Court of first instance restored with costs in all the Courts, 
including the costs of the hearing before the Full Bench and the 
Division Bench. 

Fletcher, J. :—I agree. 

Chatter]ea, J.—I agree. 

Teunon, J.—I agree. 


Chaudhuri, J.—I agree. 
A. T. M. A ppoal allowed, ý 
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Befora Sir Asutosh Moskerjee, Kuight, Acting Chief: Justice, Sir 
Ernest Esdtrard Fletcher, Knight, Judge, Str Nalini Ranjan 
| Chatterjee, Knight, Judge, Mr. Justice Teunon, and Sir 


\ Asutosh Chaudhuri, Knight, Judge. 


NORENDRA NATH KOER 


` v. 


BHUSAN CHANDRA PAL.* . 


Suit, maintainability ef—Swi for damages ——Unliam/ui. interference with the 
exercise af property rights —lnstiiuting civil action, maliciously and without 
reasenabla and probable cause. : í 
A person, who unlawfully interfores with the exercise of tho property rights of 

another, commits an act in the nature of trespass to property, and ts Hable for 

damages in an action for trespass! Dhw! Nath v. Chandra Binode (1) approved. 
~ No salt lies for damages against a defendant for maliciously and without reason- 
able and probable cause, instituting a civil action: JBishwe v. Wyatt (2) and 

Mokíni v. Surendra (3) approved. 


Appeal by the Plaintiff. : 


Suit for damages for wrongful attachment of chattels belonging 
to the plaintiff and wrongful detention thereof in Court. 


The lower appellate Court held that the defendant was liable for 
damages in respect of the detention, but the suit was dismisaed as 
barred by limitation, The plaintiff preferred a second appeal, 
which came on for hearing before Sir Lancelot Sanderson, Chief 
Justice and Mr. Justice Duval, who made the following order of 
reference to the Full Bench. 


Reference, 


Sanderson, C. J.—This is an-appeal by the defendant, B. C. 
Pal, from the judgment of the Subordinate Judge sitting in ‘appeal 
at Alipur. 

. The suit was brought by the plaintiff, N. N. Koer, to recover 
damages for alleged wrongful attachment of certain chattels belong- 
ing to the plaintiff and alleged wrongful detention thereof in Court. 


* Fell Bench Reference No. 5 of 1919, in Appeal from Appellate Decree 
No. 707 of 1917, against the decision of Babu Bbagabati Charan Kundu, 4th Sub- 
ordinate Judge of 24-Perganas, dated the 8th January, 1917, modifying that of 
Babu Jagadish Chandra Goswami, ist Monsiff at Soaldah, dated the 41st August, 
1QIs. 

(1) (1912) 16 C. L. J. 34. ; (a) (1911) 14 C. L. J. $15. 

(3) (1914) I. L. R. 4s Calc, 550; 21 C. La ]. 68. . 
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In rgo8 the defendant obtained a money decree against the 
father and brother of the plaintiff and in execution thereof, he 
attached certain chattels, includinghose in question.in this suit, 
on the 2and January, rorr. j i ⸗ 

The plaintiff filed a claim in the (xecution case, alleging that the 


chattels, which were attached, belonged to him. On the 1st April, * 


Tort, the plaintiff's claim was allowed in part, and an order was 
made that the chattels, the subject matter of this suit, which were 
then in the custody of the Court, should be released from the at- 
tachment. On the srd April r9xr, the defendant brought a suit 
in pursuance of order 21, rule 63, against the plaintiff, N. N. Koer, 
his father, his wife and hit DETA H to establish the plaintifs father's 
title to the chattels. 

On the same day, the defendant obtained an order wisi in that 
suit, for a temporary injunction to restrain the plaintiff from remov- 
ing the chattels from the custody of the Court 

The plaintiff showed cause why the order should not be made 
absolute, and the Court ordered that the chattels should be deli- 
vered to the plaintiff on his furnishing security. 

The plaintiff failed to give security and the injunction, therefore, 
became effective. On the 31st May, 1912, the defendant's suit was 
dism4ssed, the Court holding that tbe chattels belonged to the 
plainfiff. -On the 18th June, 1912, the plaintiff took possession of 
the chattels. i 

The defendant appealed against the decree of the 31st May, 1912, 
and the appeal was dismissed on the 7th May, 19135. 

The present suit was brought on the aand January, 1914. 

The defence that the suit was barred by the Indian Limitation 
Act, 1908, “was not taken in the lower Courts : it was, however, raised 
in this Court, and it was agreed by the learned vakil for the plaintiff 
that this Court was bound to entertain and consider the — and 
give effect to the law of limitation. 

The plaintiff alleged that the defendant was actuated by malice, 
but both the lower Courts held that the attachment was made by 
the defendant in the dona Ade belief that the chattels belonged to 
the defendant's Judgment-debtors and that there was no malice on 
the part of the defendant. 

There is no finding that as regards the defendant's suit against 
the plaintiff and others, there was a want of reasonable and probable 
causes, The plaintiff alleged that the causes of action in this suit, 
arose on the 22nd January, 1911, (iLe, the day on which the attach- 
ment was made), on the 1st and 3rd April, xgir,the grat May, 


— 
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rors, and the 7th May, 1913. The rst of April,.19t1, is ths day on 
which the plaintiff's claim was allowed in part in the execution case ; 


X the std April, rore, is the day on which the defendant instituted 


his suit against the plaintiff and others, for a declaration that the 


+ chattels belonged to his judgment-debtors, and obtained the order 


* 


nisi for a temporary injunction. 

The 31st May, r913, is the day on which the defendant's suit 
was dismissed and the 7th May, 1913, is mae day on which his appes! 
was dismissed. 


The detention of the chattels in consequence of the original at- - 


tachment of the sand January, 1911, came to an end on the rat April 
1911, when the plaintiff's claim, as regards the chattels, the subject 
matter of this suit, was allowed, and as regards this period of two 
months and eight'or nine days, the defendant does not disputo that 
there was & trespass to the goods: his only defence in respect there- 
of is the Limitation Act. It was admitted on behalf of the plaintiff 
that the attachment was a wrongíul seizure of movable property 
under legal process. Consequently, article 29 of the schedule to 
the Limitation Act applies to this part of the case ; the period of 
limitation is one year, and it would begin to run from the date of 
the seizure, os., the sand January, 1911. E 

It was contended, however, on behalf of the plaintif that the 
trespass which began on aznd January, 1911, was a continuing one 
until the grst May, 1912, when the defendant's suit was dismissed, 
and that the period of limitation would not begin to run until the 
last mentioned date. 


In our judgment this — cannot’ be acceptad. But for 
the judicial order of the Court on the srd April, 1911, the plaintiff 
would have bean able to obtain possession of his goods at arty time 
after the order of release on the rst April. From the date of the 
Court's order on the 3rd April, 1911, posecesion of the chattels was 
taken out of the hands of the defendant, and the possession became 
the possession of the Court. The detention caused by reason of 
the said order cannot be regarded as detention by the defendant. 
It is to be noted that the plaintiff himself alleged that a fresh cause 
of action accrued on the 3rd April, 191r. 

" It was further argued on behalf of the plaintiff that in any event 
article 35 was applicable, and that the misfeasance, which was 
relied upon, was the objection of the defendant to allow the plaintiff 
to remove the goods from the Court; but as pointed out by Jenkins, 
C. J, in Madras Steam Nawgatien Co. Ld. v. Shalimar Werks 





THE CALCUTTA LAW JOURNAL. [Vor. XXXI. 


fd, (1) it is &.rule of construction that a general: article does not 
govern where there is a particular article which covers the case. 
Article a9 is specific and fits this case, Consequently, in our judg- f 
ment the plaintiffs claim in respect of the trespass to the chattels, 
and the detention caused thereby during the period from the sand . 
January, tort, to the rst or ard April, torı, is barred by reason of 
article 29 of ‘the Limitation Act, the seizure having taken place .on 
the sand January, rgrr, and this suit not having been instituted 
until the aand January, 1914. 

The question which arises upon the plaintiff's claim for damages 
for the detention of the goods during the period from the 3rd April, 
1gir, until the 31st May, 1912, fe, {from the institution of the 
defendant's suit to its dismissal, is whether the plaíntiff's suit is 
maintainable. 

It was contended on behalf of the defendant that the detention 
of the goods during this period was by reason of a judicial order of 
the Court, made in the suit brought by the defendant against the 
plaintiff and others, and that unless it was proved that the defendant 
had acted with malice and without reasonable and probable cause 
in instituting such suit and obtaining the injunction, the plaintiff 
could not succeed in respect of such detention in this suit, even 
thougt he had sustained damage through the detention of his goods. 

On behalf of the plaintiff, reliance was placed on the case of 
Báut Nath Pal Mistry v. Chandra Binods Pal Chowdhury (a). 

The lower appellate Court based its judgment upon the above- 
mentioned case, saying that it was,therein held “ that a person, 
when he unlawfully interferes with the exercise of the property rights 
of another, eommits an'act in the nature of trespass to property, 
and is liable.in an action for trespass; it is not necessary for the 
plaintiff'in such a case to prove any malice or the want of any reason- 
able or probable cause,” and the Court held the defendant liable for 
damages in respeet of the detention during the period from the sand 
January, torr, to the 18th June; rors. The 18th June, Igra; is 
the date on which the plaintiff obtained possession of the goods It 
does not appear why that date was taken, haviug regard to the fact 
that the suit was dismissed on the 31st May, 1912, and presumably I 
the plaintiff could have got his goods at any time thereafter. But 
the point is a small one, and as far as the main question is concern- 
ed, it does not matter whether the period is taken from the'3rd 
April, 1911, to the 31st May, rgtz, or from the 3rd April, rgrr, to 
the 18th June, 1912. 

(1) (1914) L L. R. 42 Caic, 85 (108). (2) (1912) 16 C. L. J. 34. 


t 
ran 


r 


Pa 


Von XXXI.| HIGH COURT. 


o 
' In our jadgment the decision in the abovementioned cate is appli- 
cable to the present case, and the question arises whether the above- 


X mentioned case, Dhu? Nath v. Chandra Binode (1), was rightly 


decided. 

- The decision seems to have beon largely bies upon the case of 
Chssold v. Cratchley (a). ; x 

But in that case, the plaint showed that there were EA 
causes of action: the action was in part for maliciously i issuing 
process and allernatively for trespass, Tbe judgment was based on 
trespass, At the time when the execution was levied on the piain- 
tiffs goods, the judgment against the plaintiff had been fully satisfied, 
and there was no longer a judgment in existence which would 
support the writ of execution. The writ of execution, based upon a 
satisfied judgment, was null and void, and, therefore, the seizing of 
the plaintiff's goods by the defendant was a trespass. 

In the case of ZAs? Nath v. Chandra Binode (1), there was no 
actual entry upon, or interference witb, the plaintiff's property by 
the defendant, and it is somewhat difficult to see what constituted 
the alleged trespass. Further, any interference with the “ property 
rights " of the plaintiff, which did take place, was by reason of the 
ihjanction, which was a judicial order of the Court made in the.suit, 
brought by the defendant against the plaintiff, and which wis in 


force during the time of the alleged interference, even though the in- 


junction was subsequently discharged. 

The decision in Bhut Math v. Chandra Binode Pal Chaw- 
dkury (1), does not seem to be consistent with the principles involv-’ 
ed in other decisions of this Court, ofs., /oyhajee Dasses v. The 
Representative of Chandmalla (3); Wilson v. Kanhya Stuhkoo (4); 
Soobjan Beebes v. Shaikh Shurtentoollak (5); Raj Chunser Roy v. 
Shama Seondari Debia (6), (it should be noted that in the head 
note of the report of this case, the words “ maliciously and ” are 
wrongly omitted : see the jfüdgment); Madras Steam Navigation 
Company v. Shalimar Works Limited (7) ; Mohini Mohan Misser 
v. Surendra Narayan Singh (8). The dictum of Lord Watson in 
Kissorimekun Roy v. Harswkhk Das(g), and the decision in 
{Vanjana' Chethar vw. Gcnapathi Gowndek (10) also seem to 


« (1) (1912) 16 C. L. J. 54. (s) (1910) a K-B. 244. 
(3) (1868) 9 W. R. 133. (4) (186g) 11 W. R. 143. 
(5) (1869) 12 W. R. 32g. (6) (1879) L L. R. 4 Cale. 585. 


(7) (1914) L L. R. ga Cale 85. 

(8) (1914) I. L. R. 43 Calc. sso; a1 C. L. J. 68. 

- (9) (1889) L. R. 17 1. A. 17 (a7); L L R. 17 Calc. 436 pie 

(10) (1911) I. L. R. 35 Mad. 198. . @ 
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E ‘be inconsistent with the decision in Bkk? Nath v. C. B.Pal . 
1920. -Chorodhury (1). 

Noreodre We are of opinion that inasmuch as the detention of the plaintiPad 
Bhusan, goods from the 3rd April, rgit, until the grst May, 1912, was by 


,reason of the injunction which was a judicial order of the Court, 
"made in tbe suit brought by the defendant against the plaintiff and 
others, and inasmuch as it has been held that there was no sala 
fides on the part of the defendant, and as there is no finding that 
there was an abeence of reasonable and probable cause for the in- 
stitution of the defendant’s suit, the defendant should not be held 
liable for the plaintiffs claim for damages in respect of such deten- 
tion, even though the injunction was subsequently discharged. 

Further, it appears to us that the injunction was the judicial act 
of the Court, and there being no suggestion that the defendant failed 
to bring the facts fully to the notice of the Court, he was not liable 
for damages for the abovementioned detention. But this conclusion 
seems to be inconsistent with the decision in Baws Nath v. C. B. 
Pal Chowdhury (1), and we, therefore, refer to the Full Court the 
question whether the plaintiff's suit for damages in respect of the 
detention of the chattels, in pursuance of the injunction granted by 
the Court in the suit brought by the defendant against the plaintiff 
and others, during the period from the srd April, rgrr, until the 
31st May, 191a, (5c the 18th June, 1912), is maintainable. 

If it is held that the suit is maintainable in respect of the deten- 
tion of the goods by reason of the injunction for the period, April 
3rd, 1911, to grat May, uà June 18th, 1918, on the ground of 
trespass, tte question will atise whether the suit is barred by the 
Limitation Act, and whether article 29, 36 or 42 will apply. 

Babes Jogis Chunder Roy and Manmatha Nath Kay for the 
Appellant. 

Babus Baranaskibasi Mookerjes and | Jilendra Lal Banerjee for 
the Respondent. 

The judgment of the Court was delivered by 
April, 26. Mookerjee, A. C. J.:—We are of opinion that this Reference, 

— was not necessary. There are two sets of decisions in the reports : 
In one set it is laid down that a person, who unlawfully interferes 
with the exercise of the property rights of another, commits an act 
in the nature of trespass to property, and is liable for damages in 
an action for trespass. In the other serles of casos it is laid down 

@) (1912) 16 C. L. J. 34- 


+ 
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that no suit lies for damages against a defendant for maliciously dnd 
without reasonable and probable cause, instituting & civil action. 
As an illustration of the former clasa, reference may be made to the 
case of Bhut Nath Pal Mistry v. Chandra Bineds Pal Comdkury 
and ethers (1). Asan illustration of the latter class, reference may 
be made to the cases of Bitkun Singh v. A, W. N. Wyatt (2) and. 
Mokini Mohan Misser v. Surendrn Narayan Singh(3). (There is no 


conflict in principle between the two classes of cases, and,the ques-- 


tion in controversy really is, which set of decisions governs the 
present case on its special facts. That is not a matter for decision 
by a Full Bench. 

The reault is that we remit the case to the Division Bench to be 
considered and disposed of on its own circumstances with reference 
to the two sets of decisions to which reference has been made. 

A. T. M, (o0 0 Remitted to Division Bench. 


(1) (1912) 16 C. L. J. 34 (2) (1911) 14 C. L. J. 5153. 
(3) (1914) L L R 43 Calc. 550; 21 C. L. J. 68. 


APPELLATE CIVIL ` 


Before Sir Asutosh Mooherjee, Knight, Acting Chis Justice, and Sir 
Ernest? Edward Fletcher, Knight, Judge. 


KASI NATH BHATTACHARJEE AND OTHERS 


p. M 
MURARI CHANDRA PAL.* . 
Presumpiion—Laest grant—Question of fact. 


The gst of the principle upon which a lost grant is presumed, is that the state 
of affairs is otherwise unexplained : Attorney General v. Simpeen (1) rofarred to. 


When from a certain sot of facts, abduci ip 
of inference of fact and not of legal conclusion. 


Appeal by the Plaintiffs, 


* Letters Patent Appeal No. 153 of 1919, agalnet tho decision of Mr. Jastice - 


Newbould, dated the 3rd July, rg19, in Appeal from Appellate Decree No. 1063 
of 1918, against the decree of Babu Apara Prosad Mukherjee, Subordinate Judge, 
20d Court of Sylhet, dated the 14th February, 1918, reversing that of Bebu Hem 
Chandra Sanyal, Munsiff, sod Court at Habiganj, dated the 14th Juno, 1917. 

(1) (1901) L. R. s Ch. D. 671 (698). 
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Suit for declaration of a right of way over a certain land. 
The plaintiffs obtained a partial decree declaring their right in 
another matter, in the primary Court. This decree was reversed 


on appeal and the plaintiffs were giver a declaration of the right of l 


way Claimed by them. This decision was, on second appeal, 
versed by the following judgment of 

Newbould, J.—This appeal arises out of & suit for declaration 
of the plaintiffs right of way over the land described in the plaiat. 
The plaintiffs based their claim on user for over 100 years and also 
as an casement of necessity. The suit was heard by the Monsiff and 
Court at Habigunge, and so far as their claim to right of way was 
concerned the suit was distnissed. The plaintiffs obtained a partial 
decree declaring their right in another matter which is not now in 
dispute. On appeal the Subordinate Judge of Sylhet reversed the 
finding of the Munsiff and held that the plaintiffs had established 
the right of way claimed by them. Both Courts found that the 
plaintiffs had not used the pathway for ro or ra years before suit 
and that consequently the plaintiffs could have no right of easement 
under section 36 of the Limitation Act. The Munsiff following the 
decision of this Court in case of Ackul Makta v. Rajun Makta (1), 
framed the issues that were held to arise in a suit to establish an 
easement when limitation is pleaded, and he decided not only that 
the easement had not been enjoyed in the terms of section a6 of 
the Limitation Act within two years of the institution af the suit, 
but also that there was no: evidence of enjoyment on the part of the 
plaintiffs of such character and duration as to justify the presump- 
tion of grant or other legal origin. The Subordinate Judge however 
has held that the circumstances of the case justify the presumption 
of a grant. ' 

lt ig contended on behalf of the respondent that the finding that 
grant must be presumed isa finding of fact which cannot be at- 
tacked in second appeal. The facts found on which the presump- 
tion is based cannot be questioned, but the presumption is one of 
law. The presumption of lost grant is described in the Text Books 
as a legal fiction ; see for example Peacock on Easement and Edition 
at p. 411. The finding of a legal fiction can not be regarded as a find- 


ing of fact. Apart from other questions urged in this appeal it appears, 


to me that this appeal must succeed on the point that the findings 
of the learned Subordinate Judge cannot support the presumption 
of lost grant. As stated before it is found that the pathway was not 
used for 10 or 12 years and it is also found that the plaintiffs have 
(1) (1881) I. L. R. 6 Calc, 813. : 
e 


"AT 


M 
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another good pathway for their use. What is found in plaintiffs’ 
favour is that in 1837 there was a suit between the predecessors of 
the present parties about certain land to the west of the site of the 

thway now in dispute, and in that suit the present disputed pathway 
was described as a gypat. But the description of a piece of land 
as a copatk does not necessarily show that that land was a path over. 
which any one except their having a right in the soil had*a right of 
way. This appears to me to be an error running through the whole 
judgment and misleading the learned Subordinate Judge. He finds 
that there is a way wich had been in existence for over 6o years; 
&nd then he goes on to say, “ this ` pathway must haro its origin 
in a grant else those defendants could net possibly have any ' path- 
way to gc to the south and even togo out of their respective houses.” 
A pathway is not the same as aright of way and a pathway ‘can 
exist for more than 65 years without there necessarily being any right 
over it diminishing the right of the owners of the soil. Bécause the 
defendants used the pathway it can give no right of user to any one 
else. All that is found as regards üser by others is that at times the 
plaintiffs and their men used this path. 


.I cannot accept the next conclusion that the learned Subordinate 
Judge comes to:— "It is clear that the origin of this pathway. may 
well be held to be some ancient grant.” The learned Subprdinate 
Judge then goes on to mest the objection which was raised before him 
that even if the pathway be held to have origin in'& grant that grant 
cannot have been in favour of tho plaintiffs, This he answars by 
saying “If its origin be grant the grant must be for the villagers and 
not for any particula- person or persons, and so the grant must have 


been made in favour of the plaintiffs as well’ When the plaintiffs . 


based their suit on the allegation of private right of way and not on 
the allegation that -t was a public path or oven a village pdth, the 
finding of grant to the public or to the villagers as a body could 
not justify the decree granted declaring the right of way in the 

On.the facts found I would hold that.there can be no legal pre- 
sumption of the existence of any right of way in favour of the 
eplaintiffa I accordirgly decree this ‘appeal, The judgment and 
decree of the lower appellate Court are set aside “and those of the 
Munsiff restored with costs. . ub xd C 
and the lower appella-e Court. 


Against this deccsion, the plaintiffs appealed under clause 15 of 
the Letters Patent. 
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Babus Dwarka Nath Chucherbutty and Tarakeswar Nath Mitra 
(for Babu Nitish Chandra Lakiri) for the Appellants. 


Mr J. Mitra (Counsel) and Babw Susil Kumar Bese for thy 
Respondents. 


The judgment of the Court was delivered by 
— A. C. J. :—This is an appeal under clause 15 of 
e Letters Patent from the judgment of Mr, Justice Newbould 
in a suit for declaration of a right of way over the land doscribed 
in the plaint. ‘ 
The plaintiffs based their claim on sser for over one-hundred 
years and also asserted that the way was an casement of necessity. 


They obtained a partial decree in the Court of first instance. ` On 


appeal, the Subordinate Judge gave them a large measure of relief, 
on the ground that they had established tho right of way claimed on 
the presumption of a lost grant. Upon second appeal to this Court, 
Mr. Justice Newbould has, on the facts found by the Subordinate 
Judge, come to the conclusion that the theory of a lost grant was 


` not applicable. On the present appeal, it has heen contended that 


_the case was concluded by the finding of the Subordinate Judge and 
that it was not competent to’ Mr. Justice ——— to reverse that 
finding on second appeal. — 

The Subordinate Judge found that the plaintiffs and their pre- 
decessors bad exercised & right of way for over gixty years, though 
there had been an interruption of that right for ro or X2 years, "Mud 
‘he concluded that there must have been a lost grant. 

Mr. Mitter on behalf of the defendants, respondents, has argued 


‘that the inference was one of law and that it was consequently open 


to this Cotirt on second appeal to take 2 different view from that 
adopted by the' Court of appeal below. We are unable'to accept 
this contention as well-founded. The gist of the principle upon 
which a lost grant is presumed is that the state of affairs is otherwise 
unexplained. Mr. Justice Farwell'observed, in the case of Attorney 
General v. Simpson (1), that "When the Court finds an open and 
-uninterrupted enjoyment of property for a long period unexplained, 
omnia presumuniur rite esse acia, and.the Court will, if reasonably 
possible, find a lawful origin for the right in question.” That. the 
process is one of inference of fact and not of legal conclusion is well- 
established. We néed refer only to the observations of Brett, L. J., 


in Angus v. Dalton (2), where he stated that the question in con- 


troversy was, whether the inference was to be treated as a necessary 
(x) (1901) L. R s Ch. D. 671 (698). . (a) (18289381) L5 R. 4 Q- B. D. sor. 


r 
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legal consequence or as an inference of a fact. This was said with 
regard to what had happened in the decisions cited during argu- 
ent of that case, which fell into two.classes. In oue clase of cases 
was stated that if ser for twenty years was established, the jury 
could be directed as a matter of law to hold that a lost grant had 


been made out. In the other class of cases, it had been held that, Meokerjes, A e AGF. 


the Jury were free to draw an inference to that effect, if the evidence 
was not rebutted. Brett, L. J. added that if the case "was tried 
before a Judge without a jury, he must find such fact, though he 
might not do so in terms; if it was tried before a Judge and jury, 
inasmuch as the Judge could not in such case determine any fact, 
it was the Jury which must find the fact. This view is supported by 
the Judgment of Baron Parks in Bright v. Walker (1), and that of 
Baron Alderson in Jenkins v. Harvey (a) Such a grant may be 
presumed from acts of ownership or of enjoyment for twenty years 
and upwards consistent with the grant alleged in the plea : Campbell 
v. Wilson (3) — Livett v. Wilson (4); Bass v. Gregory (5), 
Pothier on Obligation, note by Evans, Vol. Il, page 136; Bullen 
and Leake's Precedents of Pleading, third edition, page 812; where 
reference is made to Pom/ret v. Ricroft (6), and Yard v. Ferd (7). 

The view we take is in harmony with the decision of the Judicial 
Committee in the case of Rajrup Koer v. Abul Hossein, amd 
ethers (8), which is an authority for the proposition that the Limi- 
tation Act was not exhaustive and that a man might acquire a title 
under it who had no other right at all, but it did not exclude or 
interfere with other titles and modes of acquiring easements, . The 
Judicial Committee then proceeded to observe as follows: “Their 
Lordships think that, in this case, there is abundant evidence upon 
the facts found by the Courts for presuming the existence of a grant 
at some distant period of time. The result of the facts whicb»appear 
in evidence, and the effect of the judgments of the Munsiff and of 
the Subordinate Judge, are«hus stated in the judgment of the High 
Court: "The evidence shows, and the Courts appear to have found, 
that the Asin was constructed by the ancestors of the plaintiff a great 
many years ago, possibly fifty or sixty yeare—certainly more than 
twenty. years—íor the purpose of irrigation ; and there is part of 

(1) (1834) 1 Cr. M. & R. 311 ; 49 R. R. 336. 

(2) (1835) Cr» M. & R. 877 (895) ; 40 R. R. 769. 

(3) (1803) 3 East. 194. 

^ (4) (1815) s Bingham 115 ; 10 Moore. 439. 

(5) (1890) a5 Q. B. D, 481. (6) (1681) s Wms, Saund. 175 (a). 

(7) (1681) 1 Wms. Saund. 433 (b). 

(8) (1880) I. L. R. 6 Calc. 394; L. R. 7 l, A. 340 ; 7 C. L Re 539 
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the evidence which indicates that such construction was accompani- 
ed with certain advantages on the part of the defendants, which 
compensated them for any injury or inconvenience caused by the 
construction of the Jaa. This being an artificial gafn constru 

on the land of another man at the distant period found by the 


Meelerje,. 4. € F Courts, and enjoyed ever since, or at least dqwn to the time of the 


obstructionecomplained of by the plaintiff and his ancestors, any 
Court which had to deal with the subject might, and indeed ought 
to, refer such a long enjoyment to a legal origin, and, under cir- 
cumstances which have been indicated, to presume a grant or an 
agreement between those who were owners of the plaintiffs mehal 
and the defendant's land by which the right was created. That 
being so, the plaintiff does not require the aid of the statute ; and 
his right, therefore, is not in any degree interfered with by the prov- 
sion in the 27th section, upon which the Munsiff decided." This 
judgment makes it clear that in the opinion of the Judicial Com- 
mittee it was open to a Court of fact, upon the circumstances of the 
cago and the long user proved, to draw the inference that the user 
had a legal origin, in other words, that a lost grant had been 
established. 

Reliance has been placed by the respondent upon the decision 
of Sif Barnes Peacock, C. J., in John George Bagram v. Khettra- 
nalk Karforma (1), as also upon the decision in Charw Surnokar v. 
Dokouri Chunder* Thakeor (2). Neither of these cases, in our 
opinion, is of any assistance to the respondents, as they do not 
show that the inference is an inference of law. As we have already 
explained, there was at one time some controversy over the ques 
tion whether, if twenty gears’ sser was esbablished, the Court was or 
was not bound as a matter of law to infer a lost grant. If the view 
be accepted, that such an inference must be drawn as a matter of 
law"the respondent is out of Court. If, on the other hand, the view 
be adopted that the question is for decisien by the Court of fact 
he is equally out of Court, because the Subordinate Tudge has here 
found that legal origin had been establisbed. In our opinion, it 
was not competent to this Court in second appeal to interfere with 
the judgment of the Subordipate Judge. : 

The result is that this appeal is allowed, the decree made by 
Mr. Justice Newbould set aside and that of the Subordinate Judge 
restored with costs both here and before Mr. Justice Newbould. 

A. T. M, Letters Patent appeal allowed. 


(1) (1869) 3 B. L. R. (Orig. Side) 18 (48). 
(a) (1882) I. L. R. 8 Calc. 956). 
n 
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Before Sir Asutosh Moohesjoe, Knight, Acting Chief Justice, and Sir 
Ernest Réward Fletcher, Knichi, Judge, 


N ' INDUBALA DEBI 
D. — dg 
ATUL CHANDRA GHOSH.* dass 


Res Judicata—-Cieil Precedwre Code (Act V ef 1908), Sec. 11—Dirscily and subs — 
lantialiy in irzwe— Suit for efactinent, previeuns——Fisad ings, issum and judg- 
meni— Sains, question s. 
The question of res-judicata ls to be decided with reference to the pleadings, 

the [nues and the judgment: cases om the poini referred to. 


In the previous litigation, the plaintiff sued to eject the defendant on the allega- 
Hon that he himself was a raiyat and the defendant herself was an under-raiyat. 
The claim for ejoctment falled, because the Court found it established ‘hat the 
defendant had a ‘‘ protected interest" within the meaning of section 160 of the 
Bengal Tenancy Act: 

Held, that the decision of the question. of stefus involved in the subsequent 
suit to restrain the defendant from cutting trees on her holding was not barred by 
res judicata, as it was not directly and substantially in Issue in the previous suits 

Appeal by the Defendant. 


Suit for injunction to restrain the defendant from cutting troes 
on her holding. ° 


The suit was decreed by the primary Court. This decision was 


reversed on appeal. On second appeal by the plaintiff, the decision 
of the primary Court was upheld by the following judgment of 


Newbould, J. :—This is an appeal against a decision of the 1919. 
Subordinate Judge of Nadia reversing a decision of the Munsiff of — 
Krishnagar. The Munsiff gave the plaintiff a decree permanently — 
reatraining the defendant from cutting down and appropriating trees 
on the land which is subject of the suit with this modification that 
the injunction should not prevent her from cutting down trees. 

Where the act was necessary for the improvement or preservation 
of the garden and that in such cases too she should not appropriate 
the trees. He further gave the plaintiff a decree for recovery of 
Rs. 40 as compensation for five trees cut down and appropriated by 
the defendant. This decree was reversed on appeal by the Sub- 
ordinate Judge on the ground that the plaintiff had not succeeded 
in proving his right to the timber since he had not proved the 

* Letters Patent Appeal No. 132 of 1919, against the decision of Mr. Justice 
Newbould, dated the 20th June, 1919, in Appeal from Appellate Decree No. 1204 
of 1918, against the decree of Babu Ananda Kishore Dutt Roy, Subordinate Judge 


of Nadia, dated the 13th March, 1918, reversing that of Babu Srish Chandra 
Chowdhury, Munsiff, rst Court at Krishnaghar, dated the a7th July, 1916. e 
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status of himself or of the defendant. The questiou as to the status 
of the plaintiff and the defendant was fought out in a previous suit. 
In that suit the plaintiff claimed the right to eject the defendant on 
the ground that he was a raiyat and she was an under-raiyat It 
was found in that suit that the plaintiff was a tenure-holder and the 
defendant a raiyat and that her interest was & protected interest, 
After readjng the judgments both of the first Court and of the 
appellate Court in the previous suit I have been unable to accept 
the view of the learned Subordinate Judge that. that finding does not 
operate as res judicata in the present suit as, to the status of the: 
parties. Further it will appear that the defendant in the present 
suit as also in the previous suit never set up a higher status than that 
of araiyat nor did she attempt to contest the present suit on tbe 
contention that she had the lower status of an under-raiyat. After 
the previous decision between the parties the defendant cannot dis ' 
pute that the plaintiff has the right of -æ tenure-holder and that on 
that right he was entitled to the decree which he obtained in the 
Court of the Munsif. 

I accordingly, decree this appeal and reverse the decree of the 
lower appellate Court and restore that of the Munsiff, 

The appellant will get his costs in this and in the lower appel- 
late Court. - 

Against this decision, the defendant ipai under clause r5 of 
the Letters Patent. 

Babu Kristo Lal Banerjes (for Babu Baranashibast Muherjes j^ 
for the Appellant. l . 

Babu Amarendra Nath Bose for the Respondent. 

The judgment of the Court was delivered by: 

Mogkerjee, A C. J.—This is an appeal under clause 15 of the 
Letters Patent from the judgment of Mr. Justice Newbould ina 
suit for an injunction to restrain the defendant from cutting trees 
on her holding. 

The determination of the controversy between the parties de- 
pends upon the ascertainment of the precise s/a/w; of the plaintiff 
and the defendant. It appears that for the purpose of the decision 
of this question, reliance was placed upon the result of a previous , 
litigation between the parties as conclusive of the matter in dispute. 
The primary Court held that the previous decision operated as res 
judi ata ; the Subordinate Judge adopted a contrary view which has 
not met with the approval of Mr. Justice Newbould. We are now. 
invited to decide which of these conflicting opinions is correct in 
lw» > : 
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In the previous litigation, the plaintiff endeavoured to eject the Civir. 


defendant on the allegation that he himself was a raiyat and the 1930. 
efendant herself was an under-raiyat The claim for ejectment Indubale 
because the Court found it established that the defendant v. 


had a “protected interest" within the meaning of section 160 of the 

Bengal Tenancy Act. · That conclusion was no doubt sufficient for ` Meslerjes, 4 A. C. y. 
the determination of the question then in issue, but really it cannot 
conclude the decision of the question of status involved iu the 
present litigation. Indeed, inthe previous suit, the claim of the 
plaintiff could be successfully defeated merely on proof that the 
defendant had some higher s/w/ws than.that of an under-raiyat, 
and it would be immaterial to determine the precise status of the 
defendant, namely, whether he was a tenure-holder, a raiyat at 
fixed rates, an occupancy reiyat or a non-occupancy raiyat, conse- "E 
quently, we cannot hold that the question now directly and 
substantially in issue wis directly and substantially in istae in the 
previous suit. 

We find that the Courts below decided the question of res judi- 
cata merely with reference to the judgment in the previous suit. 
This was manifestly erroneous, for as has been repeatédly pointed 
out, the question of res judicata must be decided with referente to 
the pleadings, the issues and the judgment. Reference may, irf this 
connection be pont the decision of the judicial committee in 
Kalhhrisksa v. Secretary of State (1); Jagatfit v. Sarabjit (e) ; 
Kurratulain v. Newab Peara (3) ; and of this Court in Swrfiram v. 
Barhandee (4); Gurdeo v. Chandrikah (5); Ranjit v, Basanta (6) 
which accord with the rule recognized in Robinton v. Duleep (7) ; 
In re May (9) ; Howstewn v. Sligo (9). . 

The result is that the appeal is allowed, the décreó of Mr. Jus- 
tice Newbould set aside and ths case remitted to the Court. of. first 
instance so that it may be retried on such evidence as may be ad- 5 
duced by both parties. , 

Costs will abide the result. 

Fletcher, J.—I agree. 


A, T, M; Lx P. appeal allevced. 


° (1) (888) L. R. 15 l. A. 19451. Le R, 16 Calc. 173. 
(3) (1891) L. R. 18 I. A. 176 ; I. Le R. 19 Calc. 159. 
(3) (1gos) L. R. 33 I. A. 344 ; L L. R. 33 Calc. 116; : C. L. J. $94. 
(4) (1905) 1 C. L. J. 337 (349) 
(3) (1907) 5 C. L. J. 611 (624) ; J. L. R 36 Calc. 195. ` 
(6) (1908) 9 C. L. J. 597 (6603). (7). (1879) 11 Ch. D. 798. 
(8) (1883) 25 Ch. D. 236. (9) (1885) 39 Ch. D. 448. a 
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“+ * ' SPECIAL BENCH. 


- Eonest Edward Fletcher, Knight, Judge, Sir Nalini Ranjan 
Chatterjea, Knight, Judge, Mr. Justice Teunon, Mr. — 
g Justice Richardson, Sir Asutosh Chaudhuri, 
- 2 Knight, Judge, and Nawad Sir Syed 
Shamsul Huda, Knight, 


Judge, 
—— | CHANDRA BENODE KUNDU 
pis ' v. 
May, 4, 5, 6, 7. SHAIKH ALA BUX AND orHERS." 
Juns, 1. 


Decree; execution of—Landlord helding money decree apuins? eccupancy raiyat 
—Landlord, if cam sell. the holding im execution —Awuikority of long estab- 
lished decided cases— Occupancy raiyat, interest of—Bengal Tenancy Act 

a (VIII ef 1885), if exhaustive. 


. The sole landlord of a raiyatis competent to sell in execution of a money decreo 
against the raiyat, his occupancy holding, whether the holding be or be not trans- 
ferable by custom or local usage. 


. Biiram Ali v. Gopi Kanth (1) over ruled. 


‘ The transfer of the whole or part of an occupangy holding is operative ag 
against the raiyat, whether it is mado volontarily or involuntarily. 


Dayamayi v. Ananda Mokan (2) partially modified. 


‘ The doctrine that the -authority of long established decided cases is to be 
maiptained, is not of universal application. It has no application where the 
decision does not embarrs'm trade or commerce, nor affects transactions which may 
have been adjusted, rights which may have been determin*d, titles which may 
bave been obtained or personal status which may have been acquired: Balwsu v. 
Balusu (3) referred to. 


Great importance is to be ‘attached to old gethorities, on the strength of which 
many transactions may have been adjusted and rights determined. But where 
they are plainly wrong, and specially where the subeequent course of judicial 
decisions has disclosed wenkness in the reasoning on which they were based, and 
practical injustice in the consequences that must flow from them, itis the duty 


* Foll Bench Reference in Appeal from. Order No. 343 of 1918, against the 
decision of S. E. Stinton, Esq., District Judge of Dacca, dated tho 4th May, 1918, 
affirming that of Babu. Mahendra Math Mukhoti, Munsiff of Munshiganj, dated 
the and February, 1918. ` 

(0 (1897) I. L. R. 24 Calc. $88. 

(2) (1914) 1. L. R. 41 Calc. 172; 20 C. L. J. sa. 

e (3) (1898-99) L L. R. a2 Mad, 398 (430) ; L. R. 261, A, 11$. 


. 


Befors Sir Asutosh Mookerjes, Knight Aching Chief Justice, Sif 


e. 


Lu 


^U d.d8 m. s' 


1 
—“ 


Pi 
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bf the Court of ultimate appeal to over-rule them, If it has not lost the right to 
do so by itself expresel* affirming-them : Westham Union v. Edmonton: Union (1). 
Whatever might have been the earlier law, the occupancy raiyst enjoys under 
the Bengal Tenancy Act substantial rights in the land and his interest cannot be 
Pa ppropriately described sx a merely ''personal right" or “personal privilege." 
The Bengal Tenancy Act is not & complete Code : Kripa Sindhu v. Annada (1). 
It nowhere purports :o give an exhaustive enumeration of all the incidents of 
occupancy right. . 
Appeal by a decree-holder. e 
The decree-holders landlords, obtained a money decree against 
their tenants Shaika Ala Bux, and in execution of that decree at- 
tached his occupanzy holding. The judgment-debtor objected that 
as the holding was not transferable by custom or usage, it could 
not be sold in execution of a decree for money, even though the 
decree-holder be the sole landlord of the raiyat. The Courts below 
gave effect to ths objection and dismissed the application for exe- 
cution. Against this decision, the decree-holder appealed. The 
appeal came on for hearing before Sir Asutosh Mookerjee, Knight, 
Judge, and Mr. Justice Panton on the arst August, 1919, who made 
the following order of reference to the Full Bench. As the. decision 
involved consideration of another Full Bench case, a Special Bench 
was constituted to hear the Reference. 


Order of Reference. / 


This is an appeal by a decree-holder against an order made by 
the Court of appeal below in affirmance of an ‘order of the Court 
of first instance dismissing an application for execution of a decree. 
The applicants hola a decree for money. against the respondent, and 
in execution of that decree have attached his holding. It so happens 
that the applicants are the landlords of the respondent? The res- 
pondent is a raíya/ with right of occupancy. His objection is that 
the holding is not transferable by custom or usage, and cannot be 
gold in execution of the decree held by the applicants. The Courts 
below have given effect to this objection and have held that a 

on-transferable occupancy holding cannot-be sold in execution of a 
decree for money, even though the decree-holder be the sole landlord 
of the raiyat, There is no authority in this Court directly in point, 

e but reliance has been placed by the appellant and the respondent 

upon decisions, in support of their respective contentions, which 

cannot be reconciled. The point was raised in MacPherson v. 

Debibhusan (3) whare it was ruled that a sixteen annas landlord can 
(1) (1908) App. Cas. 1 (4) 


(2) (1907) I R. 35 Calc. 34 ; 6 C. La J. 273. 
(3) (1917) 2 Pat. L. J. 530. 


Ala Bux: 


— ⸗ 
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pot sell his raiya/s occupancy holding in execution of a money 
decree, unless the rafyas’s occupancy -holding is transferable by 
usage. er ee eee 
v. Ruinahar (1) ; Shakaruddin v. Hemangini (2), and Dwarkanath! 
y. Tarini Sankar (3), cannot be reconciled with the decision in 
Agarjan Bib v. Panaulla (4). The decision of the Full Bench in 
"Dayamayi v, Ananda Mohan (5), does not directly touch the. ques- 
tion; and the appellants have contended that the operation of the 
Sropositiony egunea by die Full Bench ahoald nót be extended 
on logical grounds to cases, in which the circumstances are funda- 
mentally different from those of the litigations which led to the 
Fall Bench reference, Dr. Dwarka Nath Mitra has further argued 
that the Full Bench could not have intended to legislate in this 


matter, and that expressions of opinion which went beyond the 


reference and were not required for the decision of the question 


actually before the Court, however valuable, cannot be regarded . 


as binding. The respondent has referred to the decision in 
Narayani v. Nabin Chandra (6), and later decisions where that case 
haf been followed. The respondent has conceded that these cases 


' do not directly help his contentions; but he has argued that the 


principle enunciated therein, as a logical extension of the rules for- 
mulated by the Full Bench should be logically extended a step 
further. In this state of conflict of judicial opinion, we must refer 
the question which requires.decision in the case before us, to a Full 
Bench. That queetion may be formulated in the following terms; 
Is the sole landlord of a *uiya/ competent to sell, in execution of 
& money decree against the raiyat, his-occupancy holding, unless the 
holding iş transferable by usage or custom? Under the rules of the 


. Court, the whole appeal is referred to the Full Bench, 


Dr. Dwarka Nath Mitier (with him Babus Manindra Nath 
Banerjee, Bireswar Bagchi and Narayan Chandra: — for the 
Appellant : . 

The appeal, out of which this reference arises, is on behalf of 
some of the decree-holders. The entire body of landlords obtained 
a decree for money against their occupancy ralyat and in execution 


of that decree they sought to put up the holding to sale. The : 
tenant objected tothe sale. The lower Courts relying upon the " 


(1) (1903) 7 Ce W. N. 57a. (3) (1911) 16 C. W. N. 420. 
(3) (1907) 1. L. R. 34 Calc. 199; s C. L. J. 394. 

(4) (1910) I. L. R. 37 Calc. 687 ; 13 C. L. J. 169. 

(s) (1914) 1. L. R. 42 Calc, 173; 20 C. L. J. 53. 

(6) (1916) 25 C. L, J. 351 ; a1 C. W. N 400. 


4 


M 
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decision in Narayani .v. -Nabin Chandra (1). upheld the tenant's 
objection. Hence this appeal by some of the decree-holders. 

Firstly, the po-nt is not covered by the decision in Dayameyi's 

( case (2). In none of the three cases viz, Ananda v. Rutnakar (3) ; 
Skakaruddin v. Hemangini (4), and DINGHONIUE Y v. Tarini (5), did 
the precise point arise for consideration. a 

Refers to Dayamey?! s case (a) to show that the present re is 
not covered by that decision, Reads p. 181 of the report. 

[C J.y-Al the three questions did not arise in the appeal}. 

No. Reads too of p. 179. Reasons are given at p. 224. 

The questions were not viewed at from the point viz. what would 
be the effect of landlord's consent; it was rather assumed that it 
would validate the transfer. un 

(C. J.—Look at S. 65 of the Bengal Tenancy Act. Is aco-sharer 
landlord competent, in execution of a decree for his share of the 
rent, to sel! the holding ?| 

[N. R. Chatterjea, jJ.— There are three cases holding that he 
is not]. 


The answer depends upon the solution of the question now. 


before their pé viz. whether the tenant has a right to object. 

Refers to S. 183, Bengal Tenancy Act, illustration (1). 

[N. R. Chatterjea, J.— What does this show ?] J 

S. 183 seems tc suggest that where the word non-transferable is 
used, it means not that itis inalienable but only that it is not trans- 
ferable except with the consent of the landlond. '- 

Secondly, enunciations of general principle of law, in Daya- 
moyi's case (3), do cover thb present case but as they were not 
necessary for the decision in those cases, they are eóifer, having no 
binding effect. Reads the observations of Sir George Jessel in 
Quilter v. Heatly (6) " Speaking for myself, I do not pay much 
attention to the dicta of modern Judges, as I consider it my duty to 
decide for myself, This, of course, does not apply to decisions of 
modern Judges nor to old recognised dicta of eminent Judges." 


Thirdly, if those general enunciations.are, however, treated as 
parts of the very essence of the decisions, then they are not correct, 

Now, the first proposition submitted for consideration is, that 

* voluntary alienation and involuntary alienation stand on the same 


(1) (1916) ag C. L. J. 351 ; a1 C. W. N. 402a. 

(3) (19149 I. L. R. 43 Calc. 173 ; 20 C. L. Je 53. 

(3) (1903) 7 C. W. N. 573. (4) (1911) 16 C. W. N. 420. 
(5) (1907) I. L. R- 34 Calc. 199 ; 5 C. L. J. 194. 

(6) (1883) 33 Ch. D. 41 (49). 
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ne footing ; one is a measure of the other ; the two are coextensive ; 
1910. both stand or fall together. Oa principle, the right to take property 
Chand at execution sales, depends on the nature of the property and not on p 


the consent of the judgment-debtor : what can be voluntarily sold, 
may be seized. Refers, in this connection, to Wood v. Wood (1) ; ; 
Reads S. 6o cl. (1) of the Code of Civil Procedpre. 


Both on principle and on authority, no distinction can be made 
between voluntary alienation and involuntary alienation : See the 
observations of Louis Jackson and McDonell TJ. in Dwarka Nath v. 
Hurrish (2): Ghose and Pratt JJ. in Ananda v. Nutaakar (3); Sir 
Lawrence Jenkins C. J.,and Doss J. in Agarjan v. Panauila (4) 
Richardson and Mullick JJ. in Perna v. Chandra (5) in the order 
of reference, 

With regard to voluntary alienation, raiyat's power of tranafer 

(a) even without the consent of the landlord, appears to be well- 
established : (Mookerjee and Walmsley, JJ.) in ZeAarila] v. Sindku- 
bala (6) ; (N. R. Chatterjea and Richardson, JJ.) in Makesh v. 
Maharaja Bakadur (7) ; Dayamoyi v. Ananda (5) ; 

(5) with the consent of the landlord, has never been questioned. 
With the consent of the landlord, the raiyat can pass a perfect 
title. , Without such consent, he can give the purchaser a title which 
is good as against every one, except the landlord. 


Reads from Sir Jobn Shore's Minute ; Fifth Report. Vol. 1I, 
p. 389 ; Harrington’s Analysis Vol. III, pp. 434, 460. 


9. 
Ala Bux. 


— — 


Reads p. 434— "It is however generally understood, that the raiyats 
by long ocqupancy acquire a right of possession in the soil, and are 
not subject to be removed ; but this right does not authorize them 
to sell er mortgage it ; and it is so far distinct from a right of pro- 
perty. This, like all other rights, under a despotic, or varying, 

form of Government, is precarious. The zemindars, when an 
increase has been forced upon them, have exercised the right of 
demanding it from their raiyats. If we admit the property of the 
soil to be solely vested in the zemindars, we must exclude any 
acknowledgment of such right in favour of the raiyats, except where 
they may acquire it from the proprietor” to show that even before’ 


(1) (1843) 4 Q. B. 397. (3) (1879) I. L. R. 4 Calc. gas (918). 
(3) (1903) 7 C. W. N. 572 (573). (4) (1910) I. L. R. 37 Cafe. 687 (693). 
(s) (1916) a3 C. L. J. 304 (307). (6) (1917) 22 C. W. N. ato. 


(7) (1912) 17 C. W. N. 70. 
(8) (1914) L L. R. 4a Calc. 172 ; 30 C. L. J. 52. 
e 


1 


- 
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the Permanent Settlsment the interest of the raiyat was not absolutely 
inalienable ; it was non-transferable except with the consent of the 


« landlord ; with such consent it was transferable. 


f- To show that the raiyats power to transfer, with the consent of 
the landlord, was never questioned, refera to Pr»somokumar Tagore v. 
Rammohun Doss (1); Taramonee Dassee v. Birressur. Mosoomdar (2)7 
Ramchunder Mitter v. Ramzanee Bebee (3) ; Sreeram Bose v. Bisso- 
nath Ghose (4) ; Hero Chunder Goho v. A. D. Dunn (5) ; Ajoodhya 
Pershad yv. Mussamut Imam Bandi Begum (6); R. Watson 
& Co. v. Ramee Shurut Sconduree Debia (7); Tara Pershad Roy v. 
Soorjo Kant Acharpee (8); “Hyder Buksh x. Bhubendro Deb Koon 
war (9): Forester v. The Secretary of State fer India (10) ; Bibee 
Swhodra v. Mr. Maxmell Smith (11) ; Bootee Singh v. Moorut Singh 
(12) ; IVwrendro Nerain Roy v. Ishan Chunder Sem (13); Palak- 
dhari v. Manners (14); Ananda v.  Kwtnakar (15); Jagun v. 
Posun (16); Sibo Sundari v. Raj Mohun (17); Hart Das v. 
Üdoy (18) ; Udey v. Hari Das (19) ; Mahesh v. Maharaji: Baka- 
dur (20) ; Daya oyi v. Anando (21); Bekarilal v. Sindhubala (82). 


The cases of Zara Perthad v. Soorjo Kant (8), and Hyder v. 
Bhubendro (9, which have been relied upon by Sir Lawrence Jen- 


. kins, C. J. in Agasjan v. Panaulla (133), as shewing that the consent 


of the landlord, would not validate the tranefer, are, it is subfnitted, 
no authorities for :hat proposition. The point in those cases was, 
whether, the possession of the raiyat, who had not acquired a right 
of occupancy, and the possession of a purchaser (who purchased 
with the landlord’s consent), -each of them being short of -he statu- 
tory period of twelve years, could be tacked in order to give the 
purchaser a right of occupancy. It was held, that urfder the law, 
it could not be done. The point viz. what the effect of the land- 


(1) (1855) Beng 5. D. A. R. r4. (a) (1564) 1 W. R. 86. 
: (sy (1865) a W. R Act X, Ral. 4. (4) (1865) 3 W. R. Act X Rul. a. 
(5) (1866) 5 W. R. Act X Rul. s«. 
(6) (1867) ? W. R. 538 F. B; B. L. R. Sup. Vol. gas. 
_ (7) (1867) 7 W. F. 395. ' -— (8) (1871) 15 W. R. 152. 
(9) (14872) 17 W. R. 179. (10) (1872) 18 W. R. 349 (453) P. C. 
(11) (1873) 30 W. R. 139. (12) (1873) 30 W. R. 478. ` 
- (13) (1874) 32 W. R. 22 (F. B) ; 13 B. L. R. 374. 
(14) (1895) I. L. R. 23 Cale. 179. . 
(15) (1993) 7 C. W. N. 573. (16) (1903) 8 C. W. N. 152. 
(97) (1903) 8 C. "V. N. 214. (18) (1908) 8 C. L. T. 261. 
(19) (1909) 10 C. L. J, 608. (10) (191a ) 17 C. W. N. 7o. 
(ar) (1914) l. L. 3. 43 Calc 172. (132) (1917) 22 C. W, N. 110. 


(23) (1910) I. L- R. 37 Calc, 587 j 12 C. L. J. 169, M 
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lord's consent would be, if the raiyat had completed his twelve years 
and thus had acquired a right of occupancy, did not arise in that 
case and so was not considered. 

The observations, moreover, in the latter case, Hyder v B Aubin- 
dre (1) at p. 180.— "It is true that the zsmindar consented to the 
transfer, but such consent cannot give to the defendants any right 
higher than that possessed by their vendor ; and as it appears from 
the facts of'this case that the vendor was a mere tenant-at-will, and 
&5 under the provisions of the section referred to, the defendants are 
not entitled to add to their own possession the possession of their 
vendor, this ground of appeal must fail"'—a&re in my favour. The 
proposition that with the consent of the landlord, the raiyat could 
give what he himself had, was not doubted by their Lordships ; it 
was rather accepted. The decision in that case went against the 
appellant, only because the vendor had no right of. occupancy ; he 
was merely a tenant-at-will. 

The decision of the Judicial Committee in Chandrabati v, Har 
rington (a), which was relied upon by Sir Lawrence Jankins, C. J. 
in Agarjas v. Panaulla (3) iu support of his conclusion that right of 
occupancy is a mere personal right and that it is not transferable, 
does not, it is submitted, lend any support to that view. The point 
which the Judicial Committee bad to consider was, whether the pur- 
chaser could tack the raiyat’s possession to his There was no 
question of consent in that case and the suit was brought by the 
landlord against the purchaser. The question whether landlord's 
consent would not validate the sale, did not arise in that case. The 
Judicial Committee did not intend to “say that the right was abso- 
lutely inalienable. ‘ 

[C. J.— That i isso. If the Judicial Cammittee had said so, the 
Full Bench reference in Dayameyi (4) would have been un- 

The Full Bench decision in /Vwrendra v. Iskan (5) also, is no 
authority for the proposition that occupancy right is not alienable- 
atall There the suit was instituted by the landlord to eject the 
purchaser, The effect of landlord’s consent was not therefore con- 
sidered. The order of reference in that case and also that in 
Ajoodhya v. ‘Imam Bandi (6) seem to show that landlord's consent " 
would validate the transfer. 

(1) (1873) 17 W. R. 179. 
(2) e T L. R. 18 Calc, 349 ; L. R. 18 I. À. 87. 

1912) I. L. R. 37 Calc. 687 ; 12 C. L. Je 169. 
(4) (1914) 1 L. L. R. vitae c ein . 53: 


(s) (1874) 23 W. R. ; 13 B. L. 
(6) (1867) 7 W. R. 528; B. L. R. Bor Vol. 735. 
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There are observations both in Wwresdro v. Iskan (1), and Bibe⸗ 
SuAodsa v. Mr. Mcxroell Smith (2), which seem to suggest that with 
q the landlord's consent, the transfer would be valid. The expressions 
[personal right, ‘right is not transferable’, should therefore, be taken 

as having been made with reference to the facts of those cases. It 
was not meant thet.the right was absolutely inalienable or ert 
COMMETTI NM. : . 

If the first two propositions viz. that voluntary alienation and 
involuntary aliention stand on the same, footing and that in case of 
voluntary alienaticn, the raiyat can confer title,—if these two pro- 
positions are sound, then, it follows thatin similar circumstances, 
the interest of the raiyat is liable to be sold in execution. 

Lnvoluntary sale. 


Nextly, even assuming that the power of voluntary alienation is 
not the measure of the power of involuntary alienation, no case can 
be found in the books prior to the Full Bench in Dayamoyi (3), which 
has gone the length of holding that an occupancy right cannot be 
sold in execution af a decree for money, even with the consent of 
the landlord. The only case, prior to the Full Bench, which may 
be said to be somawhat against mo is that of Biram AR v. Gepi 
Kanth (4). But that case is distinguishable. There, after tht sale, 
the landlord went on receiving rent from the old tenant and so was 
not competent, ir law, to recognise the purchaser. Moreover, the 
recognition, if any, was long after the purchase. It was no consent 
to the sale. The observations in that case, therefore, were e&fer. 
If that case, however, is taken ' as having decided the present ques- 
tion, it is submitted, it is incorrect. 

Refers to ZÀizam Ali v. Gopi Kanth a); Durga Charan v 
Kali Prasanna (3); Sadagar v. Krishna (6); Majed Hossein v. 
Raghubur (7); Gakar v. Kasi Muddi (8) ; Sita Nath v. Atmaram- 
(9) ; Ananda v. Rutnakar (10): Murullah v, Burullak (11) ; Dwarka 
nath v. Tarini (13); Samiruddin v. Benga (13) and S&akarwddin v. 
Hemangini (14) cases on involuntary alienation, to show that in 
none of them wasa sale consented to by the entire body of land- 
lords, and the sale was considered invalid. The decision in Ananda v. 

* Ruinakar (10) is directly in point, In Skakarvédin v. Hemangini (14), 


(1) (18:4) 22 W. R. 23 ; 13 B. L. R. 274. (3) (1873) 20 W. R. 139. 
(3) (1914) I. L. E. 43a Calc. 172 ; 30 C. L. 


» $2. 
(4) (1 I. L. E. 24 Calc. 355. 4 (5) (1899) 1. L. R. 36 Calc. 737. 


(6) (1899) I. L. E. 26 Calc. 937. (7) (1899) I. L. R. 27 Calc. 187. 
(8) (1899) I. L. B. 27 Calc. 415. (9) (1900) 4 C. W. N. x71. 
(10) (1903) 7 = W. N. syr. (11) (1905) 9 C. W. N. 973. 


«J+ 294- 
. N. 630. (10 (1911) 16 C. W. N. 490. 
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the-sale was consented to by some of the landlords. Even then, it was 
held that the purchaser got a good title to the extent of that share. 
Some of the cases draw a distinction between consent by the entire 
body of landlords, and consent by some of them, in the sense, 
that in the case of consent by the entire body, the purchase is valid, 
and in the other case, not, ° 

The cases after the Full Bench, Zadarennessa v. Alam Gasi (1) ; 
Narayani v. Nabin Chandra (a), and MacPherson v. Debibhusan (3) 
are based on it, If the Full Bench is incorrect, it follows that those 
decisions also cannot stand. 

Assuming that the case, of BAivam Ali (4) decided in 1897, is 
really against me, it appears that the life of that decision was very 
short ; in only five years, current began to flow just the other way ; 
it was laid down in Amanda v. Rutnakar (5) that an occupancy 
holding may be sold in execution, with the consent of the landlord ; 
this decision continued to be followed till the decision of the Full 
Bench in Dayamoyi (6). The subsequent decisions only follow the 
Ful? Bench. 


Estoppel : 

As to the argument that cases of voluntary alienation are based 
on the doctrine of estoppel, it is submitted that if a transaction 
is abedlutely void, the doctrine of estoppel has no application : 
Samsuddin v. Abdul (7) and Rebati v. Akmed (8). 

Again, if it js put on the ground of estoppel, only the tenant 
&nd persons claiming through him will be estopped and no one 
else. But it has been held that where the transfer is operative 
against the raiyat, it is operative against all other persons. Sir 
Lawrence Jenkins, C. J. in the course of the argument in Dayastoyi's 
case (6), said “Resting it on estoppel, your difficulty is this ; not that 
the holding has been transferred but that particular individual cannot 
say that it has not been transferred, which is something different.” 

Sir Lawrence Jenkins, C. J. also said fn Agurjan v. Panaulla (9) 

Though I refrain from expressing any opinion as to the doctrine 
of estoppel.” As to estoppel, there is this further difficulty that 
there can be no estoppel, where the truth is known to both parties 


and in the cases on estoppel, no enquiry was ever made with, 


regard to that. 
(1) (1915) a1 C. L. J. 650 ; 19 C. W. N. B14. 
ta) (1916) 35 C. L. J. 351 ; a1 C. W. N. 400; I. L. R. 
(3) (1917) s Pat. L. J. Di (4) (1897) I. È R. AA 355. 
(5) 1903) 7 C W.N. 5 
(6) (1994) I. L. K. 4a Cale. us ; z0 C. L.]. 5 
(7) (1906) 1. L. R. 31 Bom. 165. (8) (1907) C. L. J. 5o. 
i9) (1910) I. L. R. 37 Calc. 687 ; 13 C. Le J. 169. 


a 


Xe 
LI 
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It i» submitted, therefore, that itis not correct to say that the 
cases of voluntary alienations can be put on the ground: of estoppel. 


* Next, refers to Bidse Swhodra v. Mr. Maxwell Smith (1) ; Nurendro | 


Å Ishan (3) ; Bhagirath v. Hafisuddin (4) ; Ayenuddin v. Srish (4) ; 

Hari Das v. Udoy (3); Hara Chandra v. Umesh (6); Amulya | 

Ratan v. Tarini (7) aad Umes v. Jaynath (8) in which the question: 

of estoppel was discussed. e 
Occupancy right, mot a perional righi. 

Even assuming that an occupancy right was a purely personal 
right under the earlier Acts and before, it cannot be so treated 
under the present Tenancy Act, seeing . that an occupancy 
raiyat has much higher right than under the earlier Acts. Under. 
Act X of 1859, the occupancy raiyat was liable to ejectment. 
for default of payment of rent ; under the present law, he is not. 
Under the old Act, the landlord, by a contract with the raiyat, 
could bar the acquisition of occupancy right. Under the present 
Act, the raiyat will acquire occupancy right, any contract to the 
contrary, notwithstanding. Refers to sections 19, 20, ar, 65, 73, 
85, 136 cl. (5) of the Bengal Tenancy Act; also to section 183 
illustration (1) ; S. C. Mitra's Land Law of Bengal, p. 303. "The 
Act of 1859 recognised only a right to hold and cultivate, the Act 
of 1885 has recognised, in addition, a limited proprietary right in 
the raiyat.” 

Laws of other countries. 

In other countries, where there is no statutory restriction against 
alienation except'with the lessor’s assent, such restriction has bean 
held to enure for the benefit of the landlord : | 'Fifany on e Landlord 
and Tenant, Vol. I pp. 939, 947. 

Babs Biraj Mohan Mofumdar for some of the decree-hélders 
Respondents, supported the Appellants. ' 

Babu Rames Chandra Sen for the judgment-debtor Respondent : 

Laws of ether countries. 


The relationship between landlord and tenant in this country is 
governed by custom. Principles of English land-tenure are not 
applicable to this country. Each country has got its own peculiar 


(1) (1874) — R. 139. 
(2) (1874) 3$ W. R. 22; 13 B. L. R 374. 


Di speeds L. J. 361. 

(6) (1909) 11 C. L. J. 20 ; 14 C. W. N. — 

(7) (1914) I. L, R. 42 Calc. 354 j 31 C. L. J. 187 ; 18 C. W. N. 1390. 

($) (1917) 23 C. W. N. 474. — e 


* 


(4) (1906) 11 C. W. N. J6. 
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Custemary right. 

. The right of occupancy is peculiar to this country and has got 
its own peculiar incidents. The occupancy raiyat of the present ^ 
day, corresponds to the XAwdkkast raiyat under the Regulations§ 
and before. The AAadkAas! raiyat had certain customary rights, 
independent of the landlord. . 

[C J. :—Where are these customs to be found ?] 

In the Government proceedings at the time of the Permanent 
Settlement and in standard authorities. Refers to Harrington’s 
Analysis, Vol. III pp. 398-99, shewing raiyat’s right to possess but not 
to alienate or change the nature of cultivation : Harrington's Ána- 
lysis, Vol. III p. 460; Fifth Report, Appendix I, paragraphs 383, 
389, 406, (nature of right of Akwdkkan raiyat); Fifth Report, 
Appendix No, 5, Paragraph 75. Baden Powells Land System in 
British India ; Vol. I, Chap. IV. p. 215, paragraph s, p. arg ; Fields 
Introduction to the Regulations, p. ar Sec. 27 (foot note). 

Occupancy right, a personal right. 

" The nature of the right has not been altered, although some 
improvements were effected in some respects .by subsequent statute. 

The Permanent Settlement did not affect the pre-existing rights 
of the &&udAasA/ raiyat and the Regulations recognise these customary 
right& Section 15 clause (7) of Regulation VII of 1799 speaks of 
resident cultivator having a customary right of occupancy without 
any right of property or transferable possession. 

[C. J.—Do you maintain that there is no right of alienation at 
all ?] i "E 

Yes. The right of occupancy is a personal right to be acquired 
and enjoyed by the cultivator. The &Andkoshé or resident raiyat 
had by the custom of the country, a right of occupancy. The inci- 
dent of saleability would be inconsistent with the nature of that 
right For example, a non-resident person might become the pur- 
chaser of the right which could only be enjoyed by the resident 
cultivator. See the judgment of Steer J. in ZAakeoranes Dessee v. 
Bisheskwr (1). Up to the passing of the Bengal Tenancy Act, the 
remedy for non-payment of rent in the cases of AAwdhashs raiyats 
and raiyats having a right of occupancy, was ejectment and not salọ : 
soe Regulation VII of 1709, section 15 cl. (7). 

[C. T.—Was it not a more drastic remedy than a sale, considering 
that plenty of land was available and none to cultivate ft] 

It is doubtful whether ejectment was more drastic than sale at 
the time. 

e (t) (1865) 3 W. R. Act X, 29 (99) ; B. L. R. Sup. vol. 302. 


a’ 


— 
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[C. J.—Refers :o Constructions No. 89o, dated 1834 at p. 177, of 
the Constructions Vol. If referred to in Prosonshumar Tagore v. 


~ Kammokun (1), a8 showing that the right of a fotedar can be sold 
f in execution of a decree if the zemindar does not object.] 


Submits that the letter in reply to which the construction was 
given is not printed and there is nothing to show what class af 
tenancy i$ meant by the term 'jote' and under what eircumstances 
the question arose The jote referred to in the Construction which 
was given in answer to a question from Judges, may, for aught we 
know, have been a jote transferable by custom. In those days, the 
distinction between tenure and a raiyati as now understood, was 
not known. It mcy even have been a transferable tenure. Refers 
in this connection to the argument of Babu Rama Prasad Roy in 
Prosonokcomar Tazore v. Rammokun Doss (1). 

That the jote cf a cultivating raiyat was not considered saleable 
in many districts, also appears from other Constructions. Refers to 
Construction No. 7o2, dated 1832 at p. 47, Vol. II which was re- 
affirmed in Construction No. 1205, dated 1839 at page 47, para 4. 
Also refers to Monkes Ubdoollahk v. Rumsoo Dye (2) and Tirihanund 
v. Mutty Lall (3). 

Act X of 1859 did not change the incidents of a right of occu- 
pancy, but defined the mode of acquisition of occupanty right 
by abolishing the 3ecessity of residence in the villages for acquisi- 
tion: Dhakooranea v. Disheshur (4). ° 

Refers to sections 6, 78, 105 of Act X of 1859 and the corres- 
ponding sections C, 52 and 59 of Act VIII (B. C.) of 1869. Under 
those sections, the holding of an occupancy raiyat was not saleable 
even in execution of a rent decree. . : 

On the questicn of transferability of occupancy holdings under 
Act X of 1859, refars to Sreeram v. Bissonath (5) ; Watsonev. Ranse 
Surut Soondurse (6) ; Ajoedkya v. Imam Bandi (7); Suhodra v. 
Mr. Maxwell  SmilÀ (8); Boote Singh v. Moorut Singh (9); 
Nurendro v, Iskan (10); Doorga Soondures v. Brindabun (11); 
Nunkoo v. Mohabetr (12) ; Unnepoorna v. Ooma Churn (13) ; Mussa- 
wu! Skunkurbulfec v. Mirsa (14) and Zwmeesoodden. v. Lukka (15) ; 
Sukodra v. Maxmsll Smith (8) and /Vwrendro v. Iskan (10), which 

(1) (1855) Beng. S D. A. R. 14. (1) (1847) 7 Sel. Rep. 371. 
(3) (1878) I. L. R 3 Calc. 774- 
(4) (1865) 3 W. R Act X. 39 ; B. L. R. Sup. vol. 302. 


(s) (1865) 3 W. R Act X. 2. (6) (1867) 7 W. R. 395. 
(7) (1867) 7 W. R 338 ; B. L. R. Sup. vol. 715. 

(8) (1873) 20 W. F. 139. (9) (1873) 20 W. R. 478. 
(10) neon 22 W. 3. 233 ; I3 B. L, R 2374. (11) — tı W. R. 162. 
(123) (1869) 11 W. 3. 405. (13) (1872) 13 W. R. 55. 

(14) (1372) 18W. RK. 507. (15) (1876) as W. R^ 104, 
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Civit. fully support my contention, Although the question arose between the 
1930. landlord and the transferee of the raiyat, the decisions were based on 

— the broad ground that the right of occupancy was a mere personal » 

— right something in the nature of prof? a prendre and was therefore § 
a Dux. 


incapable of transfer. This principle has also been recognised by 
the Privy Council in Chandratat v. Harrington (1). Also refers to 
Madku v. Kamini (3). According to the contention of the appellant 
non-transíesable means transferable if the landlord does not object. 

[C. J.—Refers to section 183, Bengal Tenancy Act Ill (1) as 
indicating that apart from custom, occupancy raiyats can sell their 
holdings with the landlord’s consent. | 

That is only an illustration of one of the customs that are not 
inconsistent with the Bengal Tenancy Act. Section 6 of the Trans- 
fer of Property Act refers to non-transferable right of occupancy 
without any qualifying words indicating that it is transferable with: 
the landlord’s consent, . 

[C. J. The Transfer of Property Act is of much wider applica- 
tion than the Bengal Tenancy Act.] 

The Bengal Tenancy Act has again changed the mode of acquisi- 
tion of occupancy right and madeit easier to acquire occupancy right 
than the Act X but has not altered its incidents except as specifically 
provided in section 65, 80 that there can be no ejectment of an occu- 
pancy raiyat for arrears of rent as formerly, but now the arrears can 
be realised by sale ef the holding. Apart from this an occupancy 
holding is not transferable except by custom as before. Except in 
execution of a decree for rent, an occupancy holding cannot be sold 
at all. Refers to Bhiram Ali v. Gopi Kanik (3) which follows 
Nurendro y. Iskan (4).. Submits that the principle laid down in 
Bhiram Ali's case (3) is a sound one and has been followed for a 
quarter of a century in numerous decisions of this Court, See 
Durga Charan v. Kali Prasanna (5); Gakar Khalipa v. Kasi Muddi 
e (6) ; Majed Hossein v, Raghuiur Choudhury (7) ; Sita Nath v. Atma- 
ram (8); Sadagar Sircar v, Krishna Chandra (9); Jarip v. Ras 
Kumar (10) ; Murallak v, Burullak (11): Peary Mekan v. Jote 
Kumar (12); Agarjan Bibi v. Panaulla (13); Khodabux v. Sader 


(1) (1890) I. L. R. 18 Cale. 349; L. R 18 I. A. 17. 


EAA = 


(3) (1905) I. L, R. 33 Calc. 1023. (3) (1897) I. L. R. 24 Cale. 355. 
(4) (1874) 22 W. R. 132; 13 B. L. R. 274. (5) (1899) I. L. R. 26 Calc. 727. 
(6) (1899) I. L. R. 27 Calc. 415. (7) (1899) 1. L. R. 37 Calc. 187. 
(8) (1900) 4 C. W. N., 571. (9) (1899) I. L. R. 36 Calc. 937. 
(10) (1899) 3 C. W. N. 747. (11) (1905) 9 C. W. N. 971. 


(12) (1906) 11 C. W. N. 83. 
(13) (1910) I, L. R. 37 Calc. 687 ; 1a C. L. Ja 169. 
e 


r 
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Pramanik (1); Mur Mia v. Chandra Mohan Ray (3); Rupfan 
Bibi v. Kumar Satya Sankar Ghosal (3) ; Lala Deosaimlal v. 
Bateswar (4). 

i Start ETA 

This long series of decisions by eminent Judges who have 
never questioned the correctness of, but have. eometimes given’ 
reasons in support of the decision. Bisram Ali v. Gott. Kanth (5) 
should not be disturbed at this distance of time. ‘This shows that 
the decision in JDAiram; Ali v. Gopi Kanth(5) is presumably 
correct. Even if it be logically incorrect, it should not be dis- 
turbed at this distance of time. To overrule these cases would 
be to make the confusion in the law relating to agricultural tenancies 
in Bengal worse confounded. 

These cases recognise the policy of the law in an agricultural 
country like Bengal to protect the cultivators, from the clutches of 
rapacious monoey-lenders, who are notoriously unscrupulous and want 
to keep-agriculjural lands in their hands. To hold that occupancy 
holings can be sold at the will of the landlord, is to throw the raiyats 
entirely at the mercy of the latter and to take the agricultural lands 
from the hands of the raiyats and to reduce them to the condition 
of labourers. The resident cultivator had under the customary law 
of the country and the occupancy raiyat has under the Bengal 
Tenancy Act, the right to cultivate the land so long as he pays the 
rent. Noone can deprive him of that right Refers to section 60 
of the Civil Procedure Code, Provisos (b) and (c) which show that 
the agriculturist is given special protection by the law. His cattle, 
implements, house, building and the land on which it stands, can 
not be sold in execution of a decree. It would frustrate the policy 
of the law if the land which he is to cultivate with his cattle, im- 
pliments etc. were to be sold away. 

[C. J.—1f occupancy right is not transferable at all how does a 
purchaser under a voluntary' sale get a title ?] 

Estoppel : Waiver. . 

The authorities show that voluntary sales have been held bind- 
ing on the raiyat and his representative, not on the ground that 
ditle passes to the transferee, but on the ground of what has been 
called estoppel or on the principle that a grantor cannot derogate 
from his own grant or on the ground of equity and good conscience. 
See Suhodra v. Maxwell Smith (6) ; Nurendre v. Iskan (7); Bhagi- 


(1) i 10 I. C. 417. (2) (1913) 23 I. C. 939: 

(3) (1915) 19 C. W. N. CXVL. (4) (1916) 33 C. L. J. 559. 

(5) (1897) I. L. R. 34 Calc. 355. (6) (1873) s0 W. R. 139. 

(7) (1874) a2 W. R. a3 (15, 26), 13 B. L. R. 374... ` e 
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rath Changa v. Hafisuddin (1); Ram Prosad v. Jateakir (2) ; Samir- 
wddin v, Benga (3); Ayenuddinyv. Srisk (4); Syama Charan v. 
Mokskoda Sundari (5); Ambica v. Aditya (6); and Mohapatra 
v. Akkoy Narayan (7). 

Involuntary sales have bean held to be binding on the ground 
of waiver and acquiescence, where the raiyat, with knowledge, 
omits or faifs to set aside the sale. This has been fully explained 
in the case'of Agarjan Bibi v. Panawlla (8). 

[.Fhetcker, 7.— How can there be any estoppel when there is no 
misrepresentation and how can waiver or acquiescence validate a 
void transaction. | 

Refers to Amulya Ratan v. Tarini Nath (9) ; Kunja Lal v. 
Umesh Chandra Roy (10) and Umesh Chandra Datta v. Joynarain 
Das (11) where bequests of occupancy holding have been held to 
be not binding on the heir-at-law, on the ground thet being volun- 
tary transfers without consideration, the doctrine of estoppel does 
not apply. In the last case waiver and acquiescence have been 
stated to be the grounds on which execution sales have been held 
to be binding. The case of heharilal Ray v. Sindkubala Dassi (12); 
took a slightly different view in respect of a gift of an occupancy 
holding which has been placed on the same footing as a transfer for 
value.» Moreover, there may be an implied representation that the 
holding is transferable either by contract with the landlord or by 
custom or otherwibe. 


[C. J.—On that principle can you support the proposition that 
an occupancy holding which can be sold by a conveyance by the 
raiyat, cannot be sold at an execution sale ?] 


Voluntary and involuntary alienattons. 


A wpluntary sale of an occupancy holding by a raiyat, does not 
really pass any title to the purchaser, but is only held binding on 
the ralyat, on the ground of what has been called estoppel. Even 
assuming that the raiyat can sell it voluntarily, an occupancy hold- 
ing is not saleable in execution, because the law of this country 
gives special protection to raiyats, which is recognized in section 6o 
of the Code of Civil Procedure. 

(1) — 4 C. W. N. 679. 


C. L. C. W. N. 899 
(3) (1907) 7 Ue n (4) (1905) 11 C. W. N. 76. 


(5) (1911) 15 C. E. T. 481 ; 15 C. W. N. 703. 

(6) (1902) 6 C. W. N. 624. (7) — 10 I. C. 530. 

(8) — I. L. R. 37 Calc. 687; 1a C. L. J. 169 

(9) (1914) Í R. 43 Calc. 334; a1 C. L. J. 187; 18 C. W. N. 1290, 


(10) (1914) 18 C. W. N. 1294. Q1) (1917) 33 C. W. N. 474. 
Qa) 0917) aa C, W. N. 310. 
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TN 


Vor, XXXI.] HIGH COURT. 


[C. J.—How can an execution sale which, on your contention, 
passes no title at all, become by waiver or acquiescence, binding on 


the judgment-debtor, who made no representation, express or im- 
*  plied, whatever ?] 

| By reason of section 47 of the Civil Procedure Code. As between 
parties to the guit, the question can only be decided by the execut- 
ing Court and not by a subsequent suit, The house of an agricul- 
turist is, by reason of section 60, Civil Procedure Code, pot saleable 
in execution of a decree ; but if it is sold without objection by the 
agriculturist, he cannot afterwards resist the purchaser on the ground 
that what has been sold, was non-saleable: Pandurang Balaji v. 
Krisknaji Govind (1). r 

Landlord's right of Adas possession has been placed on the 
ground, not of forfeiture, but of abandonment : Swhodra v. Maxwell 
Smith (2) ; Nurencro v. Ishan (3) ; Ram Chunder v. Bholanath (4) ; 
Dwarka Nath v. Hurrisk (5); Sriskteedàur v. Murari Sirdar (6) ; 
Lal Mamud v. Artullak (7) ; Samujan Roy v. Munshi Maktion (8) ; 
Ramprasad v. Jawakir (9) ; Sheikh Chand Pramanik v. Romoni (10). 
As between the purchaser of an occupancy holding and a trespasser, 
there is no reported case, where the question has arisen. The’ case 
of Basarat v. Sabulfa (x1) was not a case of sale of an occupancy 
holding, but of a tenancy at will, and was based on the ground of 
equity as explained in Omar v. Bastrudeen (12). The whole case law 
is based on the doctrine that an occupancy holding, apart from 
custom, is not saleable at all so as to pass title to the purchaser, 
except in execution of a rent decree. 

The Full Bench case of .Dayamayi v. Ananda Mohan (13), bas 
adopted the view taken in BAiram Ali v. Gopi Kanth (14), which 
has been uniformly followed for 24 years without dissent? The only 
case where a different view has been taken, is that of Ananda v. 
Ruinakar (15), which takes the opposite view without, however, dis- 
senting from Biram Als case (14), and the long series of decisions 
following it Mr, Justice Ghbeh was also one of the Judges who decided 


(1) (1903) L L. R, 38 Bom. 125. (1) (1873) 30 W. R. 149. 

(3) (1874) 33 W, R. 33 ; 13 B. L. R. 474. p 

(4) (1874) za W. R. 200. (s) (1879) I. L. R. 4 Calc. gas. 
. (6) (1883) I. L. R. 9 Calc. 648. (7) (1896) 1 C. W. N. 198. 


(8) (1900) 4 C. W. N. 493. 

(9) (1907) 7 C. Le J. 72; 13 C. W: N. 899. 

(10) (1914) 17 C. W. N. 1105. (11) (1898) a C. W. N. CCLXXIX. 
(12) (1908) 7 C. L. J. s83. 

(13) (1914) I. L. R. 43 Calc. 173; 20 C. L. J. 52. 

(14) (1897) 1. L. R. 24 Calc. 355. (15) (1903) 7 C. W. N. 572. 
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Durga Charan v. Kali (1) ; and Majed v. Ragkubur (2). He took 
two irreconcileable views in the two cases. Annada v. Rutnakar (3) 
has never been really followed. An examination of Dwarka Nath 
Alisser v. Tarini Sankar Roy (4) will show that the only decision i 
was, that the raiyat not having objzcted at the proper time, cannot 
after confirmation of sale, resist the purchaser, thus follow- 
ing Dsrga® Charan  Manial v. Kali Prasanna Sarkar (1). 
Shakaruddin v. Hemangini (5) is not an authoritative decision on 

the question of law. The Judges, in view of the state of authorities, 
with great hesitation, declined to interfere. The decision was wrong 
in view of the long series of previous decisions. In Dwarka Nath 
v. Husrish Chunder (6), the raiyat not having objected to an execu- 
tion sale but having. taken an under-tenant, was held to have lost 
his right and the landlord was held entitled to &&as possession. 
In the case of Palakékari v. Manners (7), the remarks are obiter 
dicta, The question decided was, whether there was a custom of 
transferability without landlord’s consent proved and the instances 
of sales at the instance of landlord decree-holder, do not appear to 
have been objected to by the Court, 

The learned Judges who decided the Full Bench case of Daya- 
mayi v. Ananda Mohan (8), after hearing the elaborate arguments 
that were addressed to them, came to the conclusion that according 
to the earlier authorities, an occupancy holding is not transferable at 
all but that the later decisions bave upheld voluntary transfers for 
value. The grounds on which these later decisions were based, 
were probably not entirely correct logically. But they recognized 
the supreme necessity of upholding long established decisions. They 
therefore painted out that life of law is not logic but experience 
and laid down certain very carefully worded propositions in which 
they hetd, that transfers are operative against the raiyat—not that 
title passes to the purchaser (a) when made voluntarily and (b) when 
made involuntarily and the raiyat with knowledge omits or fails to 
set it aside, thus affirming the long series of decisions whicb I have 
mentioned before, in which it has been held that a right of occu- 
pancy is a personal right and so not transferable at all, but that 
transfers for value are binding between the parties and that an 
occupancy holding cannot be sold in execution of a decree for ° 


(1) (1899) I. L. R. 26 Calc. 727. (2) (1899) I, L. R. 27 Calc. 187. 
(3) (1903) 7 C. W. N. 573. e 
(4) (1907) I. L. R. 34 Calc. 1995; £C. L, J. 394 : 11 C. W. N. 514. 
(5) (1911) 16 C. W. N. 420. l (6) (1879) 1. L. R, 4 Cale. gas. 


(7) (1895) 1. L. R. 33 Cale. 179 : 
(D (1914) J. L. R. 42 Cale. 172; 20 C. L, J. 535 18C. W. N. 971. 
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money, if the raiyat objects. in proper time. The language of that. 


judgment does not bear any other interpretation. 

The cases of /Varayasi v, Nabin Chandra (Y), and Padarennessa 
v. Alam Gasi (a), necessarily follow from the decision of the Fall 
Bench in Dayamayi v. Ananda Mokan (3), and adopt the same view 
as Bhirass Ali v. Gopi Kanth (4). These cases have, in their tum, 
been followed by A&amswnder v. Lochan (5); Smarnamoy» v. Adu (6) ; 
MacPherson v. Debibhusam (7) ; Begin v. Jagat (8); Ram Hemanta 
Kumari v, Dagu Aandal and others (5); Birendra Nath Roy 
Chowdhury v. Ramesh Chandra Pal (10). 

A consideration of section a5 and other sections of the 
Bengal Tenancy Act, also leads to the conclusion that the said Act 
has not made an occupancy holding transferable apart from custom 
except in execution of a rent decree. l l 

The cases relied on by the appellant, do not support the conclu. 
sion that non-transferable means not transferable only if the landlord 
objects. The English and American authorities cited, have no bearing 
on the question, which must be decided with referenca to jhe 
land law peculiar to their country. : 


Stare decisis : 


As to the importance of upholding decisions which have laid 
dewn a principle and have been accepted as good law fora long 
time, see C. & C. Aregiinger v. New FPatagoata Meat and Cold 
storage Co. (11) ; Zn re Ballets Estats (12); Owners of Steamship 
the Mediana v. Owners Masters and Crew of Lightship (13). 

If this long series of decjsions be reversed, many existing titles 
will be upset. — 

[C. J-—No titles will be upset; we shal only beeremoving a 
fetter. | 

The heirs at law who have under the decisions in 4mwiyd Katan 
v. Tarini (14) ; Kunja Lal v. Umesh (15) and Umes v. Jaynath (16) 


(1) (1916) 35 C. L. J. 351 ; 31 C. W. N. 400. 

(3) (1915) 31 C. L. J. 650; 19 C. W., N. 814. 

(3) (1914) I. L. R. 43 Calc, 172; 30 C. L. ]. 535; 18 C. W. N. 971. 

(4) (1897) L L. R. 34 Calc. 355. (5) (1916) 38 I. C. 942. 

(6) (1916) 39 I. C. 119. (7) (1917) 3 Pat. L. J. 530. 

(8) (1919) 33 C. W, N. LX XXIV. 

(9) ‘A. O, O. Nos. 34a & 401 of 1917, decided by Teunon & Cuming JJ. 
(10) A. O. O. No. 490 of 1915, decided by Fletcher & Richardson, JJ.. 
(11) (1914) A. C, 25 (40). (1a) (1879) 13 Ch. D. 696. 
(13) (1900) A. C. 115. : i 

(14) (1914) 1. L. R. 43 Calc. 254331 C. L. J. 187; 18 C. W. N. 1290. 
(15) (1914) 18 C, W. N. 1194. (16) (1917) 33 C. WN. 474 
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have been granted decrees against legatees of occupahcy holdings 
will, if the basis of those decisions be declared to be erroneous, be 
unable to recover possession in case of dispossession by trespassers. 
Many other similar difficulties are bound to arise. 

This non-saleability of an occupancy holding—thls disability— 
is really a privilege. This right to object to a sale in execution of a 
decree for money, is a right peculiar to the occupancy raiyat. It is 
part of the fixing of tenures enjoyed by him—part of the privilege 
annexed to his status. 

To depart from the long series of cases affirming this right, would 
be to abrogate the common lew of the country viz. that the raiyat 
who has acquired aright of occupancy, has a right to cultivate the 
land as long as he pays the rent The judgment-debtor in this case 
is willing to pay his rent: If he does not pay his debt, you may 
send him to jail but don’t touch his occupancy holding. It is 
sacred. 

Stare desisis : 

Dr. Dwarka Nath Mitter in reply: The burden of argu- 
ment of the other side is that the principle contended for on 
behalf of the respondent, has been followed in so many 
cases that it would not be proper to disturb the law now. 
In the, first place, there is no such current of authority in 
favour of the contention that the raiyat is entitled to object. This 
was first laid dowrin BAiram Ali's case (1) in 1897. In 1903, in 
Ananda v. Awinakar (2), decision was given the other way. This 
decision was followed up till the decision in Dayamayi (3). So the 
principle was recognised, if atall, during a period of 5 years,from 1897 
to 1902. It ig now also elear that the view contended for on behalf of 
the appellant, was all along recognised from the days of the Sudder 
Dewany«up till 1897. Construction No. 890 (1834) has now placed 
the matter beyond all doubt. The position, therefore, is, the view 
I am centending for, was the law all along ; the other view was laid 
down for the first time in 1897 ; it was given up again in 1903. Sọ, 
it is submitted, that in so far as any argument can be based on the 
principle of stare decists, it is in favour of the appellant. 

In the next place, no objection on the ground of stare decisis, 
ought to stand in the way of matters being set right, more especially 
when the result of so doing, would be to remove and not to impose 


a fetter : ° 
Mersey Docks v. Cameron and Jones v. Mersey (4). 
(1) (1897) I. L. R. a4 Calc. 355. (2) (1903) 7 C. W. N. 571. 
(3) (1914) I. L- R. 43 Calc. 17a ; 10 C. L. J. 52a. 


(4) (1865) 11 H. La C.. 443 (509). 


A 
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“But when an appeal from any of their judgments is made to this 
House, however they may be warranted by previous authorities, the 
very object of the appeal being to bring those authorities under 
beview for final determination, the House cannot, upon the principle 
of stare decisis, refise to examine the foundation upon which they 


rest. That would rot, in my opinion, have been the duty of your * 


Lordships even if the current of the decisions had been upiform...” 
Andrews v. Gas Meter Company (1): "If. by declining to follow 
the second decision in ution v. Scarborough Chiff Hotel Co. (2), 
we were disturbing title or embarrassing trade or commerce we 
should treat it as ome of thoee decisions which though wrong it would 
be mischievous to overrule. But such is not the case;and it is 
desirable from all points of view to remove from companies a fetter 
which ought never to have been imposed upon them and which 
in practice has beer got rid of by skilled draftsmen by the insertion 
of power to issue preference shares in the original articles of asso- 
ciation or the memorandum of association itself. These devices 
will no longer be necessary.” j 

West Ham Unicn v. Edmonton umon (3). “Great importance 
is to be attached to old authorities, on the strength of which many 
transactions may have been adjusted and rights determined. , But 
where they are pleinly wrong, and especially where the subsequent 
course of judicial Cecisions has disclosed weakness i in the reasoning 
on which they were based, and practical injustice in the conse- 
quences that must low from them, I consider it is the duty of this 
House to overrule them, if it.has not lost the right to do so by 
itself expressly affirning them." 

Balasw wv. Balcsu (4): “And so far as the fear of disturbance 
can effect the question, if it can rightly affect it at all, it inclines in 
favour of the law which gives freedom of choice. People may be 
disturbed at finding themselves deprived of a power which they 
believed themselves to possess and may want to use, But they can 
hardly be disturbed at being told that they possess a power which 


they did not suspec- and need not exercise unless they choose. And . 


so with titles." 
Not a personal Right : 


By the expression ‘personal right’ in some of the cases (Vurendra 
v. Iihaa (5) the learned Judges did not intend to say that it was 


(1) (1897) 1 Ch. 361 (371). 

(2) (1865) 3 Dr. & Sm. 521. (3) (1908) A. C. 1 (4, 5). 
(4) (1898-99) I. L. R. 132 Mad. 394 (430) ; L. R. 36 I. A. 113. 
(5) (1874) 32 W. R. 22; 13 B. L. R. 374. 
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&n absolutely inalienable right. It must be taken with reference to 
the facts of those cases. "The distinction between proprietary right f 
and personal right is very important. Salmond, în his Jurisprudence o 
(fifth edition p. 3c8), says “What, then, is the essential nature of this 
distinction? It lies in the fact that proprietary rights are valuable 
end personal rights are not, The former are those which are worth 
money ; the’ latter are those that are worth none. The former are 
the elements of a man's wealth ; the latter. are merely elements in his 
well-being. The former possess not merely juridical but also eco- 
nomic significance; while the latter possess juridical significance 
only.” 

The word personal, by itself, does. not support the contention of 
the other side. As Salmond points out in his Jurisprudence (sth 
edition, page 208 foot note) it is used in several different senses. 
"Jt is a misfortune of our legal nomenclature that it is necessary 
to use the word personal in several different senseg, The context, 
however, should in all cases 5e sufficient to indicate the particular of 
sighification intended.” 

What Sir Richard Couch-meant by saying in Wurendro v, Iskan (1) 

that occupancy right is not transferable, ia clear from the judgment 
of the same learned Chief Justice in Xriga Nath Chakes y. Dyal 
Chand Pal (a) decided shortly after that Full Bench case, Sir 
Richard Gouch said “The consequence of this is that Anund 
Moyee might be considered by the landlord as still liable to pay the 
rent, because the landlord does not appear to have in any way re- 
cognised the transfer or done anything which could amount to an 
acceptance of the land or allowing the tenancy of Anund Moyes to 
be given tp.” Submits that it is cloar-that Sir Richard Couch-when 
he said that occupancy right was not transferable, meant that it was 
not transferable, except with the consent of the landlord. 


Mr. Justice Phear in SvÁodra v. Smith (3) at p. 140, compares 
the interest of an occupancy raiyat with servitude. With great res- 
pect, it is not correct to Bay so. An occupancy right is more like 
the emphyteusis of Roman law. The distinction between emphy- 
teusis ami servitude is considered by Solm in his Institutes of 
Roman Law (Ledlie, gtd edition p. 350) thus: “As compared * 
with servitudes, there are three points which distinguish emphy- 
teusis : (a) the- emphyteuta stands, not only practically but in 
the ‘main, also legally in the position of an owner; emphyteusis 


Y^ 
? 


(1) (1874) 31 W. R. 33; 13 B. L. R, 274. 


(3) (1874) 22 W. R. 169 (170). (3) (1873) 20 W. R. 139 (149). 
v. 
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therefore confers a considerably wider range of rights than any 
of the servitudes : itis intended to take the place of ownership ; 
(4) emphyteusis is heritable and alienable ; (c) an emphyteuta who 
ctually exercises Lis right has (according to the true view) juristic 
possession of the land: a person who exercises a servitude has only 
juristic possession of the right......what he possesses is not the land, 
but the servitude e.g. the right of way. An emphyteata excludes 
the owner from the land ; the exercise of & servitude by another 
does not affect the owner's possession of the land.” 

Both under Act I of 1845 and Act XI of 1859, occupancy right 
bas been treated asan encumbrance. It is thus, a proprietary 
right. Refers to section 26 of the Bengal Tenancy Act "......descend 
in the same manner as other immovable property.” Occupancy right 
was, thus, recognized as immovable property, by the legislature. 

Section 65 provides that non-transferable right also can be sold 
in execution of a decree for rent. This indicates the nature of the 
right. If it were absolutely inalienable, it could not be sold. 

Section 73 also contemplates transfer. â 


Then, the raiyat can surrender ; sublet. This indicates that the 
right is transferable. 

Section 183 also recognises transferability. : 

Hence the occupancy right, whatever might be its nature before, 
can no longer be regarded as a mere persónal right. 

As to the effect of section 25 of the Bengal Tenancy Act, it 
applies to landlord as landlord. 

No distinction can therefore be made between voluntary aliena- 
tion and involuntary alienation. If it can pass by a conveyance, 
it may be sold in execution. If consent df the landlord would 
validate the transfer in the former case, it would do so in the latter. 

: c A. Y, 

The following judgments were delivered 

Mookerlee, A. C. J. :—' This is an appeal by a decree-holder 
from an order made by the Court of appeal below in affirmance of 
an order of dism‘ssal passed by the primary Court on an applica- 
tion for execution of & decree. The applicants hold a decree 
Tor money aga-nst the respondent, and in execution of that 
decree they bave attached his holding. It s6 bappens that the appli- 
capis are the laadlords of the respondent who is a raiyat with right 
of occupancy in tbe attached holding. His objection is that the 

holding is not transferable:t y custcm or local usage and cannot be 
sold in execution of the decree held by the applicants... The Courts 
. 
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CIVIL. below have given effect to this objection and have held that a non- 
— transferable occupancy holding cannot, if the raiyat objects, be sold 
Chandra in execution of a decree for money, even though the decree-holder be 
7. tho sole landlord of the raiyat. There is no authority in this Court 
DERE which explicitly affirms this proposition ; but the question was raiseda 
Mookerjet, A. C. J. and decided in MacPherson v. Debibhusas (1), where it was ruled 
*that even a sole landlord cannot in execution of & money decree sell 
his raiyat’s “occupancy holding if the raiyat objects, unless the hold- 
ing is transferable by custom or local usage. This decision of the 
Patna High Court is not binding upon this Court as an authority. 
But it was argued on behalf of the judgment-debtor before the 
Division Bench which heard the present appeal in the first instance, 
that the view taken in the case just mentioned is & logical deduction 
from the-rule recognised in JVensyami v. Nabin Chandra (a), as 
derivable from the propositions enunciated by the Full Bench in 
Dayamayi v. Ananda Mekan (3), which, again, it was contended, 
substantially adopted the principle laid down in Bhtram Ali v. Gegi 
Kanth (4). On the other hand, it was argued before the Division 
Bénch on behalf of the decree-holder, that a contrary view was 
deducible from other decistons of this Court which had never boen 
expressly overruled, such as Ananda Das v. Kuinakar (5), and 
Shakaruddin v. Hemangani (6). In view of this conflict of judicial 
opinien, the Division Bench has referred the following question for 
decision by a Full Bench : 
“ Is the sole landlord of a raiyat competent to sell, in execution 
of a money decree against the raiyat, his occupancy holding, unless 
the holding is transferable by usage or custom ?” 


When the case wag opened before the Full Bench, it — 
manifest that the decision in Dayamayi v. Ananda Mokan (3), itsa 
might require examination, as, indeed, would be plain from the 
following sequence of propositions : 

(x) In the absence of custom or loca? usage to the contrary, a 
raiyati bolding, in which the raiyat has only a right of occupancy, 
is not saleable at the instance of the occupancy raiyat or any creditor 
of his other than his landlord seeking to obtain satisfaction of his 
decree for arrears of rent: BAirum AN v. Gopi Kanik (4). 


(1) (1917) 3 Pat. L. J. 530. 

(3) (1916) as C. L. J. 351; a1 C. W. N. 400. 

(3) (1914) I. L. R. 4s Calc. 17a F. B. ; 20 C. L. J. 53 F. B. 

(4) (1897) I. L- R, 34 Calc. 355. (s) (1903) 7 C. W. N. 572. 
(6) (1911) 16 C. W. N. 440. 


* 
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(2) A Judgment-debtor whose occupancy holding, though not ` C 
transferable by custom or local usage, is sought to be scld in con- 1910. 
travention of the above rule, may object to the proposed sale if he Chandra 


is aware of the execution proceeding ; otherwiss, if a sale takes 
place, he may object, even after the confirmation of the sale, when 
possession is delivered to the execution purchaser: Durga Charan Movkerjee, A. C. F. 
v. Kalf Prasanna (1). : 


(3) In transfers, for value, of occupancy holdings, apart from 
custom or local usage, tbe transfer is operative, (a) as against the 
raiyat, when it is made involuntarily and the raiyat with knowledge 
fails or omits to have the sale set aside, and (b) as against the land- 
lord in all cases in which it is operative against the raiyat, provided 
the landlord has given his previous or subsequent consent: 
Dayamayi v. Ananda Mokan (a). 


(4) An occupancy holding which is not saleable by custom or 
local usage cannot be sold in execution of & decree for money ob- 
tained against the raiyat, when the raiyat objects, even if all. the 
landlords give their consent to the sale: JVarayam: v. Način 
Chandra (3). 


v. 
Ala Bux. 





(s) The sole landlord of a raiyat cannot, if the raiyat objects, 
sell his occupancy holding in execution of a money decre, unless 
the holding is transferable by custom or local usage: MacPherson 
v. Debibhusan (4). : 


It is indisputable that the appellant before us, in order to succeed, 
must assail the decision in Bhiram Ali v. Gopi Kanth (c), and also 
the Full Bench decision in Dayamayt v. Ananda Mokan (2), to the 
extent that it accorded approval to the substance of the principle 
embodied in that case. In these circumstances, this Special Bench 
bas been constituted to consider the question referred, so that we 
may be free, in accordance with the rules of the Court, to examine e 
the correctness of the Full Bench decision in Dayassayí v. Ananda 
Mokan (2), in so far as it affects the present matter, Consequently, 
as might have been anticipated, the elaborate arguments addressed 
'to us on the question of the nature and incidents of occupancy 
right have centred round the decision in Berme Al v. Gopi 
Kanth (5). On the one hand, it has been maintained by the decree- 


(1) (1899) I. L. R. a6 Calc. 717. 

(13) (1914) I. L. R. 43a Calc. 172; 20 C. L. J. gas 
(3) (1916) 45 C. L. J. 351; a1 C. W, N. 400. 
(4) (1917) 3 Pat. L. J. 530. 

(5) (1897) 1. L. R. $4 Calc. 555. 
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holder that it departed on erroneous grounds from what was, at the 
time, really well-settled law ; it has been contended, on the other 
hand, that it merely gave effect to what had been the accepted view 
on the subject from the date of the Permanent Settlement. 

The earliest judicial pronouncement on the subject of transfer- 
ability of a raiysti holding, which we have been able to trace is 
cohtained in Construction No. 890, dated the*rrth July, 1834, 
issued by the "Bengal Sudder Dewani Adawlut, in the case of Neel- 
kanth Roy, Plaintif, Decres-holder v. Casheenauth Ghose, Defendant 
Judgment-debtor, The petitioner requested “To know whether 
the jote jamma of the latter (defendant) can be disposed of in satis- 
faction of a decree obtained against him for Rs. 732 under Regula- 
tion 4 of 1793” (Sudder Diary, 1834, p. 268). The construction 
was addressed to the Judge of zillah Jessore who had forwarded the 
petition and is in the following terms: 

"x. Iam directed by the Court to acknowledge the receipt of 
your letter of the a4th ultimo and its enclosure requesting the 
Court's opinion as to the liability of the jote jama of a raiyat to be 
sold in execution of a money decree, provided the zemindar do not 
Object to the measure. : 

“2. In reply I am directed to inform you that the Court are of 
opinion, that the rights and interests of the jotedar may be sold in 
satisfactfon of a decree." 

It is important to bear in mind that this construction was not a 
casual expression of opinion by the Sudder Dewani Adawlut, but 
was a deliberate determination upon a question of law n the per- 
formance of a statutory duty imposed on the Judges. The framers 
of the Bengal Regulations, in their desire to secure certainty and 
uniformity in*the administration of the law, took appropriate measures 
which may perhaps have been forgotten at this distance of time and 
may be üsefully recalled here. Regulation 41 of 1793, passed on 
the rat May, 1793, embodied rules for the construction of the Regu- 
lations. Regulation 10 of 1796 passed on*the 7th October, 1796, 
was framed for the guidance of the Courts of justicein cases of a 
difference of opinion on the meaning and construction of the Regu- 
lations. Section 2 of this Regulation authorised Zilla and City ` 
Judges and Magistrates to state objections to precepts of.the Pro- 
vincial Courts or Courts of Circuit, if they considered such precepts 
to be contrary to or unwarranted by the Regulations, If the Pro- 
vincial Courts or Courts of Circuit, in reply to the  objectidns, con- 
firmed the first precept in whole or in part, the Zilla or City Judge 
or Magistrate was bound to comply with the requisition. But the 
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Zilla or City Judge or Magistrate was at liberty to request a reference INI 
to the Sudder Dewani or Nizamat Adawlut according as the case 1920. — 
in question related to the Civil or Criminal department. Section 3 — 


next provided that, on such reference, the determination of the 
. Sudder Dewani or Nizamat Adawalut was to be held final and con- 
clusive. Section 4 then laid down that if the Suddur Court should — Meekerjee, 4 jet, 4. C. $, 
consider that the matter was doubtful or that the Regulations did 
not sufficiently provide for the case submitted for their decision, the 
Judges should report the matter to the Governor-General in Council, 
so that a new Regulation might be framed in explanation of the 
doubt or to cover cases of that description. In performance of the 
important duty thus imposed on the Sudder Courts, the Judges, 
from time to time, issued constructions which were held final and 
conclusive by all subordinate Courts. The first of these construc- 
tions was issued on the 3rd May, 1798, and so far as information 
is now available, the last (No. 1415) on tke roth July, 1847. By 
. Regulation 6 of 1831, a Sadar Dewani and Nizamat Adawlut was 
established at Allahabad for the Wegtern Provinces with effect from 
1st January, 183a, and we find it frequently noted, with regard to 
individual constructions issued thereafter by the Calcutta Court or 
by the Western Court, respectively, that the Western Court or the 
Calcutta Court, as the case might be, concurred in the construction. 
Collections of these constructions were from time to time issued 
under the authority of Government ; the standard edition is that 
in three volumes published during 1833-1844 ; a later edition in 
two volumes was brought dut by Mr. C. T. Buckland in 1855. 
The circumstances under which the question raised by the Judge 
of Jessare came to be decided by the Sudder Court “may now be 
briefly stated. The rules of procedure applicable to civil suits 
were embodied in Regulation 4 of 1793 as subsequently modified 
by Regulation 26 of 1814. Section 7 of Regulation 4 of 1793 pres- ° 
cribed the mode of execution of decrees in the following terms: 
“The Court is then to cause the decree to be executed, if it be 
for & zemindary, independant or dependent talook, or other estate 
or real property, by causing possession of the property to be 
delivered to the person to whom it may be decreed; if it be for 
personal property or a sum of money, by causing the specific thing to 
be delivered, or the value of it, or the sum of money decreed, to be 
levied by public sale by auction of a sufficient portion, or if requisite 
for the satizfaction of the decree, the whole of the lands, houses, 
and all the other effects either real or personal, belonging to the 
party against whom the judgment may have basen given, or by the 
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Civile attachment of his person, or where it may be necessary, both by the 
— sale of his property and effects, and the attachment of his person.” 
— This provision was left unaffected by clause 7 of section t5 of — 


Regulation a6 of 1814, which provided that the Court, after caus- 
ia ing the purport of the petition for execution to be compared with 
Mookerjee, A. C. F tho decree contained in the original record of the suit, should pro- 
— ceed to execute the same in conformity with the provisions which 
were then if force or which might thereafter be enacted. Conse- 
quently, under section 7 of Regulation 4 of 1793, the decree-holder 
might, prima face, in execution of a decree for money against g 
raiyat with right of occupancy, levy the judgment debt by public 
sale by auction of a sufficient portion of the whole of the lands, 
houses and all other effects either real or personal belonging to the 
raiyat. A difficulty, however, might be created by reason of the 
phraseology used in clause 7 of section 15 of Regulation 7 of 1799, 
which described a lease-holder or other tenant as “shaving a right 
of occupancy only so long as a certain rent or a rent determinable 
on eertain principles according to local rates or usages be paid, with- 
out any right of property or transferable possession.” No doubt, 
Regulation 7 of 1799 was framed, not with a view to define the 
status of tenants of various degrees but only to provide rules so as 
to enable proprietors and farmers of land to realise their rents with 
punctuality ; still the use of the expressions just mentioned might 
well create a doubt and suggest the question, whether a tenant hav- 
ing a right of occupancy was" without a right of property or 
transferable possession" absolutely or only in relation to his 
landlord who could treat the defaulting tenure itself as forfeited 
by a breagh of the oondition for due payment of rent, no matter 
who might be in actual occupation. 

The phraseology used in Regulation 7 of 1799 is similar to that 
employed by well-known writers of that, generation on the subject 
of the land tenures of the presidency of Bengal. Thus, in para 389 
of a minute recorded by Sir Jobn Shore on the 18th June, 1789, 
respecting the proposed Permanent Settlement of the lands in the 
Bengal Provinces we find the following statement : 

“ It is, however, generally understood that the raiyats by long 
occupancy acquire & right of possession in the soil and are not* 
subject to be removed ; but this does not authorise them to sell or 
mortgage it, and it is so far distinct from & right of property. This, 
like all other rights under a despotic or varying form of Government, 
in precarious,” (Fifth Report. . . . . . edited by Firminger, 
VoL II, p. 84). 
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But there can bs little doubt that, as stated by Sir John Shore 
himself in para 15 of another Minute recorded on the 8th Decem- 


. Den 1789, "The mcst cursory observation shows the situation of 


things in the country to be singularly confused ; the relation of a 
¢emindar to the Government and of a raiyat to the zemindar is nei- 
ther that of a proprietor nor a vassal, but a compound of both; the 
former performs actS of authority unconnected with, proprietary 
right; the latter has rights without real property; and the property 
of the one and rights of the other are in a great measure held at 
discretion.” Sir John Harrington in his analysis of the Bengal 
Regulations (VoL III, pages 419-463) deals with the rights of the 
under-tenants and quotes largely from dhe Minutes of Sir John 
Shore, There is one passage which may be usefully reproduced 
here from paragraphs 406 and 407 of the Minute dated 18th June, 
1789 (Fifth Report, Vol. II, page 87) : 

4406. Puttah: to the Khode Khosht raiyats, or those who 
cultivate the land of the village where they reside, are generally 
given, without ary limitation of period ; and express that they are 
to hold the lands, paying the rents from year to year. Hence 'the 
right of occupancy originates; and it is equally understood as a pres- 
criptive law, that the raiyats who hold by this tenure, cannot relin- 
quish any part of .he lands in their possession, or change the gpecies 
of cultivation, without a forfeiture of the right of occupancy,* which 
is rarely insisted upon; and the zemindars demand and exact the 
difference. I understand also that this right of occupancy is ad- 
mitted to extend, even to the heirs of those who enjoy it. 

“407. Pykaust raiyats, or4hose who cultivate the land of villages 
where they do not reside, hold their lands upon a more indefinite 
tenure. The puttahs to them, are generally granted with a limita- 
tion in point of time: where they deem the terms unfavourable, 
they repair to some other spot.” T 

It is plain that a distinction was made between raiyats who culti- 
vated the lands of the Village where they resided and raiyats who 
cultivated the lands of villages where they did not reside ; the former 
alone apparently had a right of occupancy. Whether in those early 
days, a question ever arose as to the transferability of the tenancy 
of a resident cultivator, except as between the raiyat and his land- 
lord, it is impossible at this distance of time to investigate. No 
records are known to have been preserved of the proceedings of 
such Cofirts as =xisted before the re-establishment of the Sudder 
Dewany Adawlutin 1793, and the earliest judicial pronouncement 
on the subject which has been traced is contained in the Construc- 


y. 
Ala Bux. 
Mosberjoe, A. C. F. 
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tion dated the rith July, r834. The Court at the time consisted 


of five Judges, Rattray C. J, Shakespear, Braddon, Robertson and 3 


Smyth, JJ. some of whom had been members of the Court for 


` geveral years and all of whom had considerable experience of judk 


cial administration as covenanted servants of the East Indian Com- 
pany. A „pronouncement by a Court so cothposed must obviously 
carry great weight as to what was understood to be the law at that 
time. 

On behalf of the respondent, it was argaed that the Construc- 


tion was intended to lay down a rule applicable only to cases where - 


the jote jama of the ratyat was transferable by custom. There is 
no force in this contention, for the manifest reason that it would be 
wholly superfluous to lay downa rule that a transferable jote jama 
could be sold in execution, provided the zemindar did not object. 
The scope and effect of the Construction are, however, placed be- 
yond all doubt, by a minute which was recorded by Rattray, C. J., 
Tucker, Reid and Dick, JJ. on the sth December, 1845, on a 
reference by the Sudder Dewani Adawlut of the North-Western 
Provinces. The Court stated that “the phrase rights and interests 
was purposely employed, conveying that the rights and interests of 
a joeedar could be sold without determining of what they consisted, 
a question which could be properly disposed of only by regular suit 
in the civil Coujyts? The Court thus left any case in which the 


. question might arise to depend uyon the evidence adduced in support 


of either the assertion or the denial of the existence of -such saleable 
rights and interests, The Court wa, as might be anticipated, fully 
aware that only certain tenancies were transferable, for they pro- 


` ceeded to'add : “It is acknowledged by the Court that there are in 


certain districts of Bengal and more particularly in Jessore, Farid- 
pore and Rungpore, joto jamas, the proprietors of which havea 
transferable right in the soil, subject to the payment of rent to the 
zemindar. These tenures are saleable for arrears, and any surplus 
sale proceeds which may remain after satisfying the zemindar’s de- 
mand, are paid to the late jotedar. The jama of such a tenure is 
fixed or variable according toits date being antecedent or subse- 


' quent to the Decennial Settlement. These and other. points re 


quire to be determined in each case, and it cannot be said therefore 
that the employment of the term jotedar implies any specific rights 
and interests." It will be observed that Rattray, C. J. was a party 
to the Construction of the r1th July, 1834, as also to the explanatory 


-memorandum of the sth December, 1845. There can, in our 


opinion, be no room for doubt that the Construction was intended 


t 
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to apply to all tenancies transferable or non-transferable, We may — oe 


add that the Construction which was adopted by the Western Court i2 agn. 
on the sth September, 1834, was repealed in the North-Western ie 


Chandra 
Provinces (Tayler, Thompson and Davidson, JJ.) on the rst Janu- — 
arf, 1846 ; bnt it continued to be in full operation within the juris- — | 
diction of the Bengal Sudder Dewani Adawlut  . Men jet, 4. C. yz. | 
This construction was treated as good law in the case of Pro- D 


jomokoomar Tagore v. Rammohun Doss (1), decided by'a Full 
Bench of the Sudder Dewani Adawlat (Sir R. Barlow, C. J., Raikes 
and Colvin, JJ.) on the rrth January, 1855. In that case, the | 
transferee of a raiyat sued to recover possession of a jote from the 
landlord, The landlord contended that such sale without his per- 
mission was not good. The primary Court overruled the objection 
and decreed the suit. The lower appellate Court confirmed this 
decree. On second appeal tothe Sudder Court, the question was 
raised, whether a raiyat could sell his jote to a third party without 
permission of the zemindar. On behalf of the transferee of the jote, 
reliance was placed upon Construction No. 890. The Court observ» 
ed that the case before them was that of a private purchaser, while 
the construction related to the case of a purchaser at an execution 
sale, and then pointed out that the construction provides that the 
permission of the zemindar to the sale of the jote in executioff of 
decree must be obtained, The, Court accordingly held that the 


plaintiffs claim to possession without eee of the zemindar 
was invalid, and added : 


"He bought as he thought something ; the principle capeas 
emptor strictly applies, and it was for him to look to the certainty of 
getting a consideration for his purchase-moneye The party whom 
he succeeded had no equivalent to offer, he bad merely a right of 
occupancy 80 long as he paid his rents ; failing to do so, either from 
inability or from unwillingness, the possession returned to the pro- 
prietor, the contract between him and his ryot being no longer in : 
force. Such is the custom of the country, and none but the tenures 
referred to in. Act Iof 1845 (Revenue Sale Law, section 26) or in 
cases where a donus has been given, thereby creating in the ryot & 
right in the property to that extent, are considered tenures trans- 
fefable by the ryot In support of this opinion, reference may be 


had to that of Harrington ; see pages 434 and 450 of his Analysis, 
VoL UI” , 


The combined effect of the Construction in the — of Atel 


(1) (1855) Beng, ge D, A. Re 14. 
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hanth v. Cashsenaxth (1), and of the decision in Prosomekeemar v. 
Rammokun, (2), thus was that the jote jama of a raiyat could be sold 
in execution of a money decree provided the zemindar did not object 
to the measure, and a private alienation thereof by the raiyat wad 
invalid against the zemindar if made without his permission. Such 


` was the lay as understood and administered by the Sudder Dawani 


Adawlat when Act X of 1859 was placed on the Statute Book ; the 
restraint on the raiyat against the alienation of his land, whether 
voluntary or involuntary, was deemed to be for the benefit of his 
landlord, and the fetter might be removed by the assent of the land- 
lord. The theory that-such a restraint might be imposed for the 
benefit of the raiyat himself, to protect him against his own impro- 
vidence, had not yet been propounded. 

Before we proceed to consider the law &8 administered under 
Act X of 1859, reference may be made to a curious case, 
Thakees Sarap v. Smwowli (3), which was decided by the Supreme 
Court in 1843. That was an action of trespass, viviet armis* 
brought against the Sheriff of Calcutta for wrongful execution with 
regard to properties in the district of Dacca. The property was 
in the actual occupation of raiyat, while the action was instituted 
by éhe talukdar. The counsel for the defendant argued that the 
taluPdars were not owners of the land, but were mere Government 
collectors who farmed the revenue of the taluk, making the most of 
them from the raiyat and paying a fixed income to the Government. 
The counsel for the plaintiff argued that the talukdar was the party 
in immediate possession of the land, that the raiyat had no interest 
therein but was a mere cultivator of the goil ; but counsel also added 
that the ‘raiyat had an hereditary interest, independent of both 
talukdar and Government, neither of whom could displace him so 
log as he paid his rent. Sir Lawrence Peel C. J., with the con- 
currence of Sir John Grant and Sir Henry Seton, JJ. non-suited 
the plaintiff and observed :f “The ryo? here has a better tenure than 
a lessee in England, and one not nearly so precarious as that of the 
tenant-at-will. Case was the proper remedy in this instance, for 
though the zemindar has no reversionary interest, he has an interest 
which has been injured by the tortious act of the defendant.” Therp 
was manifestly much uncertainty as to the true status of the raiyat 

(1) Construction No. 890. dated the 11th July, 1834. 

(a) (1855) . SD. R 14. 

(3) (1843) Fulton 136. 

* Words ed indictments, &c., to express the charge of a forcible and 
violent committing any crime or eae Rep A 


+ [See p. 139—Rep.] 
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and his relation to the zemindar in those days, and the object of the 
legislature was to remove these doubts, as far as practicable, by the 
provisions of a new and comprehensive measure. 
In the Bill which subsequently became Act X of 1859, an at- 
$ tempt was made, for the firt time, by the legislature to define the 
right of occupancy anjoyed by a raiyat. It was recited in the state 
ment of objects and reasons, dated the roth October, £857, that the 
Regulation recognised the right of all resident raiyats to the occu- 
pancy of the lands cultivated by them so long as they paid the 
established rent. The Bill consequently contained a declaration 
that all resident raiyats or cultivators had a right of occupancy in the 
lands held or cultivated by them 80 long as they paid the rents 
legally demandable from them. Clause 4 of the Bill was framed in 
the following terms ; 

“Every resident ryot and cultivator has a right of occupancy 
in the land held or cultivated by him, whether it be held under 
pattah or not, so long ashe pays the rent payable on account of 
the same ; but this;rule does not apply to khamar, neej jote or 
seer land belonging to the proprietor of the estate or tenure and 
leased for a term or year by year to a resident cultivator, nor (as 
respects the actual cultivator) to lands sublet to & resident cultivator 
by & ryot having a right of occupancy." Fa 

When however the Bill was passed into law, this provision had 
become materially altered and had been transformed into what is 
familiar to us as section 6 of Act X of 1859: 

“Every ryot, who Aas cultivated or held land for a peried of 
ibelve years, has a right of occupancy in the land so cultivated e* 
Aclé by him, whether it be held under pottzh or not, se long as he 
pays the rent payable on account of the same ; but this rule does 
not apply to khamar, neej jote, seer land belonging to the pro- 
prietor of the estate or tenure and Js dy Aim on lease for a term 
or year by year nor (as respects the actual cultivator) to lands sublet 
fer a term or year by year by a ryot having a right of occupancy. 
The holding of the father or other person from whom a ryot inheriit, 
shall bs deemed to be tha holding of the ryot within the meaning of 
this section." 

* Tt is plain on a comparison of the clause In the Bill as intro- 
duced with the section as finally enacted that the two differ on 
fundamental points, namely, first, the right of occupancy was recog- 
mised as attainable by all raiyats including non-resident raiyats ; 
pecondly, such right could be acquired by continuous cultivation for 
a period of welve years; thirdly, the right, while in procesą, of 
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growth, was transmissible by inheritance, and fourthly, there was 
no distinction made between resident and non-resident cultivators 
in respect of the private lands of the proprietor. Whether the clause 
in its original form or the section in its final shape represented the 
pre-existing law on the subject has been a matter of controversy, 
and there has been a marked divergence of Judicial opinion on the 
subject, as-wil appear from an examination of the judgment of- Sir 
Barnes Peacock C. J. in Zsskore Ghose v. Hills (1), and Hills v. 
Jsskore Ghose (3), and the judgment of the Mr. Justice Trevor in 
ZAa&ocranee Dossee v. Bisheshur Meokerjee (3), which was-heard by 
the Full Court and overruled the decision in ZssÁwr Ghose v. 
Hills (4). We are not now concerned with the question which was 
considered by the Full Court, namely, the liability to enhancement 
of the rent of an occupancy raiyat. But the remarkable fact remains 
that although the question of the status of an occupancy raiyat was 
considered by the. legislature in 1859, no attempt. was made to give 
gn exhaustive enumeration of the incidents of the tenancy and no- 
thing was stated about transferability or even about heritability. 
The papers relating to the passing of Act X of 1859 as also those 


relating to the working of the Act were published by the Govern: - 


ment of India in 1883. Amongst the numerous opinions recorded 
atthe Yme by judicial and administrative officers as also by the 
Chief Justice and Judges of this Court, no trace can be found of 
a discussion of the question of transfcrability, though there are 
casual suggestions for the."compulsory enfranchisement of the res- 
tricted tenure of occupancy raiyats" by payment of a prescribed 
fee to the zemindar. When we turn to the judicial decisions, we 
find an almost equal paucity of authorities on the question of the 
transferability of occupancy holdings. As will presently be seen, 
whereves the question was raised, the validity of the transfer was 
challenged by the landlord or by a person claiming. as his repre- 
sentative. The rule enunciated by the Sudder Court as to involun- 
tary alienations in 1834 and as to voluntary alienations in 1855 does 
not appear to have been controverted in any reported decision. 
This is not a matter for surprise. Act X of 1859 made the status 


of the occupancy raiyat more certain and less precarious than it : 


was under the Regulations. Further protection was accorded to 


the raiyat against various means of oppression to which remindars . 


(1) (1862) Marshall 151 ; W, R.F. B. 48. 

(2) (1863) W. R. F.B. 131 and (1864) W. R, F. B. 148. 
(3) (1865) B. L. R, F. B. 203 ; 5 W. R. Act X Rul. ag. 
(4) (1864) W. R. F. B, 148, 
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were accustomed to have recourse under Regulation 7 of 1799, and 
although the raiyrt still continued liable to forfeit his tenancy for 
non-payment of rent, he could not be ejected otherwise than in 
execution of a decree or order under the provisions of the Act 
(section a1). It i3 not necessary for our present purpose to attempt 
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a complete enumeration of all the advantages conferred on the Many: 4. C. Fe 


raiyat by the legislation of r859 ; itis sufficient to*state that the 
marked improvemsnt in the status of the raiyat steadily tended to 
weaken the theory, if it ever prevailed, that the right of occupancy 
was a purely personal right 

Amongst judicial decisions pronounced during the operation of 
Act X of 1859 >r Act VIII of 1869 B.C., (which transferred the 
jurisdiction to determine disputes between landlords and tenants 
from the revenue Courts to the civil Courts), the most important 
are two Full Berch cases, namely, Ajoodhya Pershad v. Imam 
Bandi (1), and Narendra Narayan Roy v. Ishan Chandra San (2). 
In the first case, djoodAya v. Imam Bandi (1), the occupancy raiyat 
transferred his holding without the consent of his landlord. The 
landlord sued the raiyat for arrears Of enhanced rent after service 
of the prescribed rotice. The transferee intervened. The District 
Judge decreed the claim against the original tenant. The tenant 
appealed and contended on the authority of the decision in* Zara- 
siones v. Birresser (3), that he had divested himself of all liability 


for rent by the transfer of his holding. The Division Bench rofer- 
red the following point for the decision of a Full Bench: “ Whether. 


a tenure, not originally transferable without the consent of the land- 
lord, become so, because the tenant had obtained a prescriptive 
right of occupancy." The Full Bench answered the‘question in 


the negative. Sir Barnes Peacock, C. J., held that there was noth- 


ing in section 6 of Act X of 1859 which showed that it was the 
intention of the legislature to alter the nature of a jote and to con- 
vert a non-transferable jote into a transferable one merely because 
a raiyat who held i: for twelve years had thereby gained a right of 


occupancy. Sir Harnes Peacock also added an expression of his 


doubt, whether a right of occupancy actually gained under section 6 

was necessarily heritable. This doubt, as we know, has not been 

‘shared by later Jrdges. In the second case, Narendra Narayan v. 

Iskan Chandra (2), the suit was instituted by a purchaser of a zemin- 

dari at a sale for arrears of Government revenue. The purchaser 
(1) (1867) 7 W. R. 528; B. L. R, F. B. 735. 


+ (3) (1874) 15 B. L. R. 374 (F. B.) ; as W. R, 33. 
(3) (1864) 1 W. R. S6, | 
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sought to eject the defendant who claimed to be a transferee of an 
occupancy holding. The question arose, whether the defendant had 
a protected interest as a '' raiyat having a right of occupancy” with- 
in the meaning of the proviso to section 37 of Act XI of 1859. His 
purchase of the occupancy holding on the sth December, 1859, 
had been recognised by the then zemindar who had accepted him 
as his tenant. On behalf of the plaintiff, who had purchased the 
zemindari on the 6th May, 1871, it was argued that as the defendant 
had not himself been in occupation for twelve years from the sth 
December, 1859 to the 6th May, 1871, he had not acquired the 
status of an occupancy raiyat under section 6 of Act X of 1859. 
The question thus arose, whether the possession of the transferee 
could be added to the possession of the transferor who at the date 
of the transfer had acquired a right of occupancy. Sir Richard 
Couch, C. J., held that the answer to the question depended solely 
on the terms of section 6 of Act VIII of 1869 B. C., which had 
replaced section 6 of Act X of 1859. On the construction of that 
section, it was ruled that the right of occupancy can be enjoyed only 
by the person who holds or cyltivates and pays rent and has done 
80 for a period of twelve years; in other words, the section secures 
to a raiyat who has cultivated or held for twelve years, a continu- 
ance of his cultivation or holding so long as he pays the rent. In 
support of this construction, reliance was placed upon the proviso 
at the end of the section by which the holding of the person from 
whom the raiyat inherits is deemed the holding of the raiyat, indi- 
cating that except in that particular case, the holding must be en 
tirely by the person who claims the right. We are not unmindful 
that there are expressions in the judgment of Sir Richard Couch, 
C. J, tothe effect that a raiyat having a right of occupancy has a 
“ right not being one which can be transferred to some other person,” 
“a right to be enjoyed only by the person who holds or cultivates 
and pays the rent and has done so for a period of twelve years,” 
and not “a right which he might, having acquired it, transfer or 
make use of asa subject of property." But the generality of these 
expressions would be misleading, if we overlooked that they were 
used in a case where the question of transferability was raised by 
the zemindar. This circumstance, indeed, is emphasised by Sir 
Richard Couch when he speaks of the Bengal Rent Act as “a law 
which imposes a restriction upon the proprietary right of ths 
zemindar or landlord” and adds that “a ryot cannot claim under 
it, (that is, claim against his landlord) anything more than the words 
clearly give to him ; there are not here, in my opinion, words of so 
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doubtful a meaning that we should consider whether it would be 
just or equitable that the ryot should have the power to transfer.” 
Similar observations apply to the judgment of Mr. Justice Phear 
who thought that the right of occupancy was rather of the nature of 


. © personal privilege than a substantive proprietary right ; but this 


statement must be taken with what immediately follows :— 

" I think that there can be no right of occupancy under the 
terms of this section other than in a person who is cultivating or 
holding the land asa raiyat in the situation which is mentioned 
in this section ; and that therefore a person can only have this right 
who is actually cultivating or holding the land, and then only if he 
has cultivated or held the land as a raiyat* for a period of twelve 
years, according to the rule for estimating that time which is pres- 
cribed in the section ; and that role is that only the actual cultiva- 
tion or holding of the person who sets up the right, and in the case 
where he has taken the cultivation or the holding of the land by 
inheritance from a predecessor, then, constructively, the cultivating 
or holding of that predecessor counts. "The section does not give to 
any one other than the person who has actually held or cultivated 
land for the period of twelve years either by himself alone, or by 
himself and his predecessor from whom he has taken by inheritance, 
together, the right of occupation which is the subject of the section. 
And ifthis be so, then it seems to be plain upon the factf which 
the reference brings before us that Ishan Chandra Sen, the defend- 
antin the case, has not a right of occupancy in the land which is 
the subject of suit, because he has himself only cultivated or held 
it as a raiyat for a period of a little more than eleven years, and the 
person who preceded him in the cultivation or holding thereof was 
not one from whom he took it by inheritance. His prédecessor in 
the cultivation or holding was Krishna Das from whom he took 
by purchase, In that state of things he is not entitled by the words 
of section 6 to add any years of Krishna Das's holding to the years 
of his own holding."* 

The scope of this decision and of the grounds therefor, as we 
shall gee later, has been sometimes misunderstood. This has been 
due perhaps in some measure to the very broad general statement 
which forms the headnote to the report in the Weekly Reporter : 
“A right of occupancy which a raiyat has under Act VIII B.C. of 
1869 section 6 is not transferable. When such ralyat sells his 
holding, his right of occupancy ceases, and it cannot protect the 


purchaser ag&inst ejectment" Itis not necessary for us to examine 


#14 B. L. R. 374 (390-1291). —Rep. 
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Moeherjer, A. C. T. 
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in detail the earlier decisions which are mentioned in the order of 


reference to the Full Bench by Markby and Birch, JJ. But refer-. 


ence must be made to the judgment of Mr. Justice Phear in Bise 
Sukodra v. Maxwell Smilk(1), where a comparison is instituted 


between a right of occupancy and a profit a prendre, and the raiyat's ° 


interest is described as the dominant right and the zemindar's the 
gervient right Analogies of this description aró not likely to.be of 
much assistance in the solution of a problem which by itself is not 
wholly free from complexity and confusion. Upon an examination 
of the facts of all the decisions on the question of transferability 
of occupancy holdings which preceded the decision of the Full 
Bench and which have been brought to our notice, we find that 


the validity of the transfer has been challenged only by the zemindar. 


or by a person claiming through or under him; and this important 
circumstance must be carefully borne in mind when we meet with 
general expressions like ‘a right of occupancy cannot be transferred" 
in cases between landlords and tenants; as an instance, we may 
mention the judgment of the Judicial Committes delivered by Sir 
Richard Couch in the case of Chandrabati v. Harrington (a) ; seo 
also the judgment of Phear, J., in Bootes v. Moorut (3), Our at- 
tention has not been drawn to a single instance where, under Act X 
of 1859 or Act VIII of 1869, B. C. the contention was advanced 
on beh&lf of the raiyat that his holding was not transferable even 
with the assent of the landlord. What was understood to be the 
law in this respect as administered by the Sudder Dewany Adawlut 
before Act X of 1859 was apparently also taken to be the law under 
Act X of 1859 and under Act VIIT vf 1869 B. C. This is shown 
by the following extract from the judgment of Prinsep and 
Ghose, JJ., fh Palakdkari Rai v. Manners (4). delivered on the 3rd 
September, 1895: 

“Tt is useful that we should state shortly the law relating to the 
transfer of rights of occupancy. These rights were first expressly de- 
clared by Act X of 1859, for, although up to that tims tenant right 
had no doubt been recognised by the Courts, still it was not clearly 
defined or indeed held to exist in the terms expressed by Act X 
of 1859. The only person concerned in the transfer of a tenant's 


holding was naturally the landlord-zemindar, and if his consent « 


had been obtained, or if he acquiesced in the transfer, the transac- 
tion came into effect. But his consent was often withheld or not 


(1) (1873) 20 W. R. 13 

(s) (1890) I. L. R. 18 Calc. 349 (353) ; L; R. 18 I. A. 37. 
(3) (1873) 20 W. R. 478. 

(4) (1895) I. L. R. 33 Calc. 179 (181). 
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even asked for, and the Courts were soon called upon to determine PIE 
* — the-validity of such transfers. Asa rule, the consent of. the land- 1910; 
e lord was necessary. It was even doubted, see per Peacock, C. J. Chandra 


A in Ajosdhia Persad v. Emambandi Begum (1), where a holding with ai 
e ux 
i rights of occupancy was heritable. But it was afterwards held that 
the consent of the Jandlord was not necessary to render a transfer Mockerjer, A. GF. 
valid if it was in accordance with a custom of the country or the 
locality. It will be observed, however, that in none-of the cases on 
this subject was any reference made to a transfer in accordance with 
usage. The Courts held that the custom of the country or the 
z locality alone conferred the right of transfer of such holdinga with- 
out the consent of the landlord. Sales of such holdings in erecu- 
tion of decrees against such tenants. used occasionally to be held. 
When they were held at the instance of the landlord as decree-. 
holder, the transfer so effected would be with his consent ; but when 
the sales were in execution of decrees by third parties the right of 
4; transfer without such consent was generally disputed. Bengal Act 
VIII of 1869, which repealed Act X of 1859 wherever it was brought 
into dperation, did not alter the faw in this respect, except 
in so far that section 6 seemed to recognise a transfer by inheritance 
of a holding with right of occupancy, and so-the law remained until 
the passing of the Bengal Tenancy Act in 1885." ° . 
Such then was understood to be the law before the Bengal 
Tenancy Act came into operation, and for nearly’ dozen years, 
no one appears to have doubted that in the event.of a transfer, 
4 voluntary or involuntary, of an occupancy holding not. transferable 
by custom or local usage, the landlord was the only person entitled 
to dispute the validity of the transfer, if it had been effected without 
his consent previously taken or assent subsequently obtained. 
? Inthe case of kiram iH v. Gepi Kanik (a), whiclf was 
decided’ on the r4th January, 1897, it was however contended by 
an occupancy raiyat whose holding had been sold in execution of a 
decree for money, that the sale was invalid and had not operated 
to pass any title to the purchaser at the execution sale. This conten- 
tion prevailed and the proposition was enunciated for the first time, 
that, in the absenca of custom or local usage to the contrary, a 
r&iyati holding in which the raiyat has-only a right of occupancy is- 
not saleable at the instance of the occupancy- raiyat-or any creditor 
of his, othersthan his landlord seeking to obtain satisfaction-of his . 
decree for arrears of rent. The Court came to = ‘conclusion that 
o{1) (1867) B. L. R. F. B. yas ; 7 W. R. 328, i 
(3) (1897) 1. Le R. 24 Cake, 355. , : 
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ordinarily the only persons interested in impugning the validity of 
the tranafer of an occupancy holding were the occupancy raiyat and 
the landlord, and that though no difficulty could arise in the way 
of the transfer being given effect to, where, in the event of a. volun- 


tary alienation by the raiyat, the transferee was accepted by the ° 


landlord, the position was wholly different where the transfer had 
bean effected by a compulsory sale at the instance of a creditor of 
the raiyat. ' This view was supported on three grounds, namely, 
first, that section 26 of the Bengal Tenancy Act by implication 
indicates that the legislature did not intend to make occupancy 
rights transferable ; secondly,that section 65, also by implication, 
indicates tbat an occupancy holding could be sold, only by the 
entire body of landlords in execution of a decree for arrears of rent ; 
and, thirdly, that under the law as it stood before the Bengal Tenan- 
cy Act, a right of occupancy could not be transferred by sale. With 
all respect for the learned Judges who decided the case of Bkiram 
Ak v. Gopi Kanth (1), we are constrained to hold that none of these 
grounds is conclusive. In the first place, the Bengal Tenancy Act, 
as its preamble shows, is intended to amend and consolidaté, not 
the entire law of landlord and tenant but only certain enactments 
relating to that law, so that, as pointed out in Kripa Sindhu v. 
Annada (2), it is not a complete Code. It nowhere purports to give 
an exhaustive enumeration of all the incidents of occupancy 
right. The fact’ that section 26 makes occupancy right heritable 
and does not refer to the question of transferability does not 
consequently justify the inference that the legislature did not intend 
to make occupancy rights transferable. If speculation were permis- 
sible, it might, with seme plausibility, be suggested that the legisla- 

ture expressly dealt with the question of heritability, as a doubt had 
been ekpressed on the point by Sir Barnes Peacock, C. J., in Afjoodhya 
Pershad v. Imam Bandi (3), and did not think it equally necessary 
to deal with the question of transferability, as the rulings of ths 
Sudder Dewani Adawlat in 1834 and 1855 had apparently never been 
called in question, On the other hand, it might also be suggested 

with equal, if not greater, plausibility that the legislature dealt with 
the simpler question of heritability and left alone the more complex 


problem of transferability. But whatever may be the true reason for’ 


the omission, the mere fact of the omission does not with certainty 
point to the conclusion that the legislature intended to make occu- 
(1) (1297) 1. L. R. 34 Cale. ass. ` 
(2) (1907) I. L. R. 35 Calc. 34 (F. B); 6 C. L. J. 373 (E. B), j 
(3) (1867) 7 W. R. 528., 
.* 


| 


Vou. XXXL] Hida COURT. 549 


pancy holdings non-transferable. In the second place, section 65 cme 
of the Bengal Tenancy Act is of no real assistance in the solution 1980. 
of the question before us. Section 65 enacts that where a tenant — 


is & permanent tenure-holder, a raiyat holding at fixed rates, or an 
occupancy raiyat, he shall not be liable to ejectment for arrears of 
rent, but his tenure or holding shall be liable to sell in execution Mookerjot. 4.C. 3 
of a decree for the rent thereof and the rent shall be a first charge 
thereon. The object of this provision was, not to impose a restric- 
. tion on a sale of the holding by the raiyat or at the instance of his 
execution creditor, but to remove what had been a great hardship on 
the raiyat for nearly a century. The framers of Regulation 7 of 1799, 
in their anxiety to strengthen the hands of the zemindar, had armed 
him with authority to realise arrears of rent from tenants by drastic 
measures which have been deemed characteristic of a semi-civilised 
age. Amongst these remedies were distraint, arrest and forfeiture, 
powers which could all be exercised in a summary manner. The 
result was that a valuable holding could be treated as forfeited and 
the tenant summarily ejected for non-payment, it may be, of a small 
sum due as arrears of rent. The soverity of such methods as these 
was softened by some of the provisions of Act X of 1859 ; but it was 
not till 1885, that the Bengal Tenancy Act provided that an occu- 
pancy raiyat was not liable to be ejected for non-payment of rent. 
The landlord could bring the holding to sale, with the result that 
he would thereby realise the arrears from the sale proceeds, while 
the surplus would be available to the defaulter., Section 65 conse 
quently does not justify the conclusion that an occupancy holding 
is saleable, only when the Jandlord seeks to sell it in execution of 
a decree for arrears of rent thereof. On the other hand, section 65 
makes the rent a first charge on the occupancy holding ; for this 
purpose, it is placed in the same-category as a permanent tenure 
and the holding of a raiyat at fixed rates which, under section 18 is . 
governed by the same rules of transfer and succession as a porma- 
nent tenure. This plainly militates against the theory that an occu- 
pancy right isa purely “personal right? or “personal privilege." 
In the third place, the statement of the law as it stood before the 
Bengal Tenancy Act is open to valid criticism. The inference drawn 
from the decision of the Full Bench in Narendra Narayan v. Iskan 
Chandra (1), is really not justified, as we have seen, by the circum- 
stances Bf that case. That case arose between a zemindar and a per- 
son who claimed protection from ejectment as the holder of an 
« Occupancy right; besides, as Sir Richard Couch C. J., stated expl- 
(1) (1874) 13 B. L. R-'974; 23 W. R. n. 


F. 
Ala — 


Ala Bux. 
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citly in his judgment, and explained again in Xriga Nath v. Dyal 
Chand (1) the case depended solely on the construction of section 
6 of Bengal Act VIII of 1869. The difficulty created by the phra- 
seology of that section, as will presently appear, has been removed 
by the altered provisions of the Bengal Tenancy Act. On the other 
hand, the attention of the learned Judges does not appear to have 
been drawn to the rule'enunciated by the Sudder Dewani Adawlat in 
1834 with regard to involuntary transfers and in 1355 with regard to 
voluntary alienations—rules which do not appear to have been ever 


afterwards called in question. Consequently, there is no escape 


from the conclusion that the grounds of the decision in ZAirzm Ai 
v. Gopi Kanth (2), which was in reality a departure from the law as 
administered for over sixty years, do not stand the test of criticism. 
In this connection, itis of fundamental importance to observe 
that the Bengal Tenancy Act went much further than Act X of 1859 
in the way of improvement of the status of the occupancy raiyat, 


‘and the phraseology used in some of its provisions can hardly be 


reconciled with the theory thata right of occupancy is a purely 
personal right. But before we deal with this point, we may explain 
how the Bengal Tenancy Act has removed the difficulty created by 
the language of section 6 of Act X of 1859 by the introduction of 
the notion of “a settled raiyat of a village.” The status of a settled 
raiyat is thus defined in section 20 : 

"(r) Every person who, fora period of twelve years, whether 
wholly or partly before or after the commencement of this Act, has 
continuously held, as a raiyat, land situate in any village, whether 
under a lease or otherwise shall be deemed to have become on the 
expiration of that period, a settled raiyat of that village. 

(2) A,person shall be deemed, for the purposes of this section, 
to have continuously held land in a village, notwithstanding that tho 
particular land held by him has been different at different times. 

(3) A person shall be deemed, for thé purposes of this section, 
to have held as a raiyat any land held as a raiyat by a person whose 
heir he is. 

(4) Land held by two or more co-sharers asa raiyati holding 
shall be deemed, for the purposes of this section, to have been held 
as a raiyat by each such co-sharer. 

(5) A person shall continue to be a settled raiyat of a village as 
long as he holds any landas a raiyatin that village anf for one 
year thereafter. 

(1) (1874) aa W. R- 169. 
(a) (1897) I. L. R. 34 Cak. 355. 
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(6) Ifa raiyat recovers possession of land under section 87, he 
shall be deemed to have continued to bea settled raiyat, notwith- 
standing his having been out of possession more than a year. 

(7) 1f, in any proceeding under this Act, it is proved or admitted 
that a person holds any land asa raiyat, it shall, as between him 
and the landlord under whom he holds the land, be presumed, for 
the purposes of this section, until the contrary is proved or admitted, 
that he has for twelve years continuously held that land or some part 
of it as a raiyat.” j 

Section ar, Sub-section 1 then provides that every person who is 
a settled raiyat of a village within the meaning of section 20 shall 
have a right of occupancy in all land for the time being held by him 
as &raiyatin that village, Consequently, a settled raiyat may ac- 
quire a right of occupancy by occupation for a shorter period than 
twelve years, and, further, though every settled ralyat is an occu- 
pancy raiyat, every occupany raiyat is not necessarily a settled raiyat; 
for, as was pointed outin Xuldip v. OAAatur (1), an occupancy 
rgbt may be acquired by purchase, but the rights of a settled raiyat 
can only be acquired by a continuous holding of land (not heces- 
sarily the same parcel of land) in the village for twelve years. It is 
manifest that the difficulty which was created by the language of 
section 6 of Act X of 1859 need not arise under the provisiona of 
the Bengal Tenancy Act. ° 

Section #3 of the Bengal Tenancy Act, authorises an occupancy 
raiyat to use his land in any manner which does not materially im- 
pair the value of the land or render it unfit for the purposes of the 
tenancy: the section further entities him to cut down trees, provi- 
ded there is no local custom to the contrary. Sections a4 and 27 
read together place the occupancy raiyat in a position of distinct 
advantage so far as enhancement of rent is concerned ; he is bound 
to pay rent only at fair and equitable rates, and, until the Contrary is 
proved by the landlord the rent actually paid must be deemed fair 
and equitable. section 28 "makes the rent enhanceable only as provided 
inthe Act; section sg invalidates agreements for enhancement 
beyond a prescribed limit, while sections 30 to 37 provide definite 


rules and restrictions when enhancement is claimed by suit. Section 


25 affords protection from eviction, and this must be taken with sec- 
tion 89 which prohibits ejectment except in execution of decree and 
section 155 which affords relief against forfeitures. Section 26 deals 
with th8 question of devolution of occupancy right on the death of 
the raiyat and provides as follows : 


(1) (1898) 3 C. L. J. 285. 
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^ Jf a raiyat dies intestate in respect of a right of occupancy, 
it shall, subject to any custom to the contrary, descend in the same 
manner as ofker immovable property ; provided that in any case in 
which under the law of inheritance to which the raiyat is subject, his 


other property goes to the Crown, his right of occupancy shall be eè 


extingu ished ". 

* The right of occupancy, it will be observed, is for purpose of | 
descent, thus placed on the same footing as “erker immoveable 
property.” This is hardly consistent with the theory that the right 
of occupancy is a merely personal right. This is further emphasised 
by the fact that the right of escheat is expressly negatived. Section 
85 authorises sub-letting subject to specified restrictions, and section 
87 allows the raiyat to surrender his holding. Sections 76 and 77 
entitle the raiyat to effect substantial improvements including the 


construction of walls and tanks and the erection of a suitable dwell- .. 


ing-house for himself and his family. Section 65, as already ex- 


‘plained, protects the'occupancy raiyat from ejectment for non-pay- 


ment of rent, makes the rent a first charge on the holding and enti- 
tles the landlord to bring it to sale in execution of a decree for 
arrears of rent thereof. Section 160 treats a Tight of occupancy as 
a protected interest, not liable to be annulled by a purchaser of the 
superior tenure at a sale in execution of a decree for arrears of rent. 
The cumulative effect of these and other provisions which need not 
be enumerated in detail is to furnish abundant indication that 
whatever might have been the law earlier, the occupancy raiyat 
enjoys under the Bengal Tenancy Act substantial rights in the land 
and his intereat cannot be appropriately described as a merely 
"personal right " or " personal privilege." The position then is that 
the status of the occupatcy raiyat is far more certain and secure 
under the Bengal Tenancy Act than it was ever before, and there is 
no good'reason to hold that the provisions of the Act entitle him to 
object to the sale of the holding in execution at the instance of his 
creditor, if he was not competent to raise"such objection when Act 
X of 1859 was in force or atan earlier period. Reference may in 
this connection be made to illustration (1) to section 183, which 
mentions a usage whereby a raiyat is entitled to sell his holding 


without the consent of his landlord and affirms the validity of such » 


usage as unaffected by the Act. This, no doubt, does not directly 
show that the landlord is the only person interested to question the 
validity of a transfer of his holding by a raiyat ; but it does not also 
lend any support to the theory that the tenant is competent to object 
to an execution sale of his holding even though his. landlord should 


rd 


A 
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assent thereto. On these grounds, we are of opinion that the deci- 
sion in Balram Ali v. Gopi Kantk (1) cannot be supported. 

In this view, it is not necessary to examine in detail the subse- 
quent decisions of this Court which hava followed and developed 
Tn a modified form the rule enunciated in BAiram Ali v. Gopi 


Kanth (1) such as the cases of Durga Charan v. Kali Prasanna (2) ; - 


Sadagar Sircar v. Krishna Chandra (3); Majed Hossein *v.. Raghu- 
bur (4); Gahar KAalípa v. Kasi Muddi (5); Sita Nath W. Atma- 
rami (6): Afwrwlakh v. Burullak (7); and Khoda Bux v. Sadhu 
Pramanick (8) which specified the circumstances under which the 
raiyat could impeach the validity of an execution sale even after it 
bas taken place. We may note, however, that the current, did not 
always flow in the same direction, as is indicated by the cases of 
Ananda Das v. Ruinaka+ (9) ; Shakaruddin v. Hemangini (to), and 
possibly also Dmarkanath v. Tarini Sam&ar(rr). These cases 
uphold the doctrine that in principle there is no difference bstwoen 
the case of a voluntary sale made by the raiyat and an involuntary 
sale held by the Court, if in each instance the sale is consented to 
by the landlord; consequently, a sale in execution of a money 
decree, of an occupancy holding not transferable by custom or local 
usage, is valid and effectual as against the raiyat if the sale is held 
with the consent of the landlord. 5 


We have finally to consider the decision of the Ful Bench in 
Dayamayi v. Ananda Mokan (ta). Itis not necessary to examine 
whether the Full Bənch formulated any propositions not required 
for the decision of the actual questions involved in the cases then 
before the Court. An investigation of that point might have been 
necessary, if we had been bound by the decision of the Full Bench. 
We observe that the question of involuntary alienation was raised 
by the third reference; the point, however, is immaterial? be- 
cause we as a Special Bench are free to consider the decision on 
its merits, and we shall do so-on the assumption that all the pro- 
positions formulated were needed for the decision of the case 
before the Full Bench. I: will be observed that no reasons are 
assigned in support of the decision and the propositions enunciated 
represent the weight of modern authority alone. There is no indi- 


(1) (1897) I. L. R. 34 Calc. 335. 


(2) (1899) I. L R. 26 Calc. 727. (3) (1899) I. L.F R. 26 Calc. 937. 
(4) — i. L. R. 27 Cale. 187. (5) (1899) I. L. R. s7 Cale. 415. 
(6) (1900) f C. W. N. 571, (7) (1905) 9 C. W. N. 972. 
(8) (1910) 14 C. L. J. 630. (9) 1903) 7 C. W. N. $71. 


(10) (1911) 16 C. 
e(11) e CIA 


W. 
R. 34 Calc. 199 ; 5 C. L. ene We Nes 
(12) (1914) R 


» 41 Calc. 171 ; 20 C. L, J. 
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cation that the attention of the Court was invited to the law, as it 
was understood and administered from the days of the Sudder 
Dewani Adawiat. No reference was made to the Construction of 


1834, and although the decision in Prosonohoomar v. Rammokun (1), 


was casually mentioned in argument, its true bearing does not appear 


. to have been explained to the Court, Nor was the attention of the 


Court invited tothe decisionin Dwarka Naik v. Hurrish Ckunder (2) 
which affirms that there is, in principle, no ground for distin- 
guishing in this class of cases a voluntary sale from a sale in execu- 
tion. It seems as if the decision in Bhiram Ali v. Gopi Kanth (3) 
was not subjected to a searching analysis and was adopted by the 
Ful Bench without question. In these circumstances, we are un- 
able to accept the decision of the Full Bench in Dayamayi v. 
Ananda Mokan (4), in so far as it adopted the rule laid down in 
Bhiram Ali v. Gopi Kanth (3), as developed with modifications in 
the later cases just mentioned. No useful purpose would be served 
by an examination of the cases subsequent to the decision of the 
Full Bench, which have, as required by the rules of Court, applied 
the propositions enunciated therein. Amongst such cases may be 
mentioned Badarennessa v. Alam Gasi (5); Narayani v. Nadin 
Chandra (6); Ramsundar v. Lockan (7) ; Swarnasmeyi v. Adu (8) ; 
Bipin Chandra v. Jagat Chandra (9). These cases are based on 
the decision of the Full Bench and must stand or fall with it. 
Nor did we examine the position when an occupancy ralyat effects 
a voluntary transfer of his holding for value by way of sale or 
mortgage, as in Bhagirathy. Hajisuddin (10); Ram Pershad v. 
Jawahir (11); Syama Charan v. Moksheda (12), or makes a gift as 
in Behari Lal v. Sindhudala (13), or makes a testamentary devise 
thereof, as in Amulya Ratan v. Tarini (14); Kunja Lal v. Umesh 
Chaydra (15) and Umesk Chandra v. Joynath (16). The deci- 
sions in cases of voluntary transfer for value were based on the 
application of what is described sometimes as the principle 
of estoppel, sometimes as the principle that the transferor 


(1) (1855) Beng. S. D. 14. 

(a) 1879) I. L. R. 4 Calc. 935 ; 4 C. L, R. 130. 

(3) (1897) I, L. R. 34 Calc. 355. 

(4) (1914) L La R. 4s Calc. 173 ; 20 C. P ]. 52. : 
(5) (1915) 21 C. L. J. 6503 19 C. W. N. 814. 

6) (1916) a5 C. L. J. 351 ; a1 C. W. N. 400; L L. R. 44 Calc. 720, 

(o) gut) 38 1. C. 941. (8) (1916) 39 1. C. 119. 

(9) (1919) 51 I. C. 96a. (10) (1900) 4 C. W. Ny 679. 

(11) (1997) 7 C. L. J. 72 (73)- (1a) (1911) 13 C. L. J.'481. 

(13) (1917) 27 C. L J. 497 ; 33 C. W. N. 110. 

(14) (1914) I. L. R. 4a Calc. 21354 ; a1 C. L. Ai 187 ; I8 C. W. N. 1290, 

(15) (1914) 18 C. W. N. 1194. (16) (1917) sa C. W. N. 474. š 
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is bound by his act or cannot derogate from his grant On the 
other hand, the decisions in cases of involuntary sales, where the 


eraiyat with knowledge omitted or failed to object to the transfer, 


- 


were based on the principle of acquiescence or waiver. There were 
manifest difficulties in the application of all such doctrines, because 
if the right of occupancy was a purely "' personal right" or “personal 
privilege," it is not easy to appreciate how it could in fact be made 
transferable by invoking the aid of one or other of these prirrciples of 
law ; the transferee, even if accepted by the landlord, might only have 
a new tenancy as suggested in Zurn Pershad v Soorje Kant (1). 
Assuming, however, that it might thus acquire a character of trans- 
ferability as between transferor and transfere, it would not afford 
protection as against third parties; yet, barring possibly two 
cases, Agarjan v. Pamawla (s) and Basarat v. Sabwila (3) no 
trace can be found of a reported decision where the title of 
the transferee of a non-transferable occupancy holding has been 
successfully inrpeached by an absolute trespasser. But we need 
not investigate further the validity of the reasons which underlie the 
various reported cases. We are concerned in the present instance 
with the question of involuntary alienation alone; that, in our opinion, 
stands on the same footing as the question of voluntary alienation, 
the rule as regards which is too firmly settled to be succesafilly 
challenged. 

Our conclusion is that the case of ZAíram Ali v. Gopi Kanth (4), 
was erroneously decided and that the decision of the Full Bench in 
Dayamayi v. Ananda Mekan (5) cannot be supported in so far as 
it affirmed the rule enunciated therein as modified and developed 
in later cases The confusion which bas pervaded the discussion 
of this question is attributable in a large measure to the ambiguity 
involved in the statement that “ an occupancy holding is not wans- 
ferable except by custom or local usage." This may imply one of 
three alternatives. In the first place, it may be maintained that an 
occupancy holding is absolutely inalienable by its nature. This 
view might possibly have been maintained towards the close of the 
eighteenth century, but has apparently few, if any, champions at the 
present day. In the second place, the expression may signify that an 
otcupancy right cannot be transferred unless both the landlord and 
the tenant consent. This was the view put forward for the first time 
(1) —— a W. R. 
+) 897) LE. 
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in 1897 and has held the field up to the- present time. There is 
however nothing to indicate that the legislature ever intended to -° 
impose a disability on the occupancy raiyat with a view to protect e 


the helpless cultivator from rapacious money-lenders, as appears to 
have been the policy which actuated the framers of the Punjab 
Land Alienation Act, rgco. In the third place, the expression may 
signify that the transfer of an occupancy holding, whether voluntary 
or involuntary, cannot be made effective except with the consont of 
the landlord. This was the view maintained from 1834 to 1897. 
For reasons already assigned, we hold that the third view is correct, 
and was, through oversight or error, negatived in 1897. 

The result of our decision may be briefly summed up: 

(1) The case of Bhiram AE v. Gopi Kanth (1) was erroneously 
decided ; 

(2) The decision of the Full Bench in Dayamayi v. Ananda 
Mohan (2) requires partial modification, namely, the following should 
be substituted forthe first proposition enunciated therein regard- 
ipg the transfer for value of occupancy holdings apart from custom 
or local usage :—~ " 

“I, The transfer of the whole or a partis operative as against 
the raiyat, whether it is made voluntarily or involuntarily.? 

When voluntary and involuntary transfers are thus placed in the 
same category 20 far as tha raiyat is concerned, no difficulty can 
arise under section 60 of the Civil Procedure Code, which makes 
saleable in execution all property belonging to the judgment-debtor 
over which he has a disposing power, thus prescribing precisely the 
same test as was formulated by Mk. Justice Jackson in Dwarka 
Nath v. Hurrisk Chunder (3) namely, that the measure of the liability 
to involuntary alienation is the power of voluntary alienation. 

We have been finally pressed on behalf of the judgment-debtor 
to adhere to the rule enunciated in Bhiram Ali v. Gopi Kanth (1), 
even though we should hold it erroneous in principle, as it was de- 
cided more than twenty years ago. Reliance has been placed in 
support of this contention upon the decisions of the House of Lords 
in Mediana v. Comet (4), and Kreglinger v. New Patagonia Meat 
Co. (3). We are sensible of the importance of maintaining, whereever 
possible, the authority of long established decided cases ; but this 
doctrine is manifestly not of universal application, Lord'Cranworth 

observed as follows in Young v. Rederison (6) : 


(1) (1897) I. L. R. 24 Calc. 355. 

(2) (1914) I. L. R. 43 Calc. 173 ; 20 C. L. T. x3. 

(3) (1879) I. L. R. 4 Calc. gas. . 
(4) (1900) App. Cas. 113. (5) (1914) App. Cas. as. 

(6) (1862) 4 Macque H. L. C. 314 (345). - 
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P “ Thera is another duty incumbent. on all Courts, and pre-emi- Gente 


nently upon a Court of ultimate appeal,-and which has been invari- 35300 ~ 
ably observed, namely, that as regards those rules which ‘regulate ut 
, the settlement and devolution-of property, those Courts which have i < 


” to Interpret" instrumentso and ' acts of parties must take care to be ipi — 


very guarded against letting any supposed: notions as to the inaccu- - AMenierjon, Ao 5 
racy of'any rule which has in fact been ‘acted tpon, induce them to- 


alter it so as to-endanger the security of property and titles.” ~.» 


Lord Chelmsford considered the matter tui tie noit of views i 
of the duty of a Court of ultimate :-appeal- wher he observed as 
follows in Mersey Docks v. Cameron (1). “The Courts rightly abe- ` Nas 
tain from overruling cases which have been long established, be- /[ 
they did-so, they would only disturb, without finally- settling, 
thor. But when an appeal from any of their judgments -is made 
- to this House, however they may be warranted.by previous authori- 


7 ties, the very object of- the appeal being to bring those authorities | 


under review for final determination, the House cannot, upon the SNC 
principle of stare decisis, reiuge to examine He — spon 


, Which they reet.” i 


Equally explicit is the pronouncement of ‘Lord onburs in 
Westham Union v, Edmonton Union (3). “Great importaiice i isto 
be attached to old authorities, on the strength of which many 
transactions may have been adjusted and rights determined. But 


— whére they are plainly wrong, and specially where the subsequent 


course of judicial decisions has--disclosed weakness in the reason- 

ing on which they were based, and practical injustice in the conse- 

quences that must flow from them, I consider it is the duty of thi — F 
House (of Lords) to overrule them, If it has not lost the right to TE" " 8 
do so by itself expressly affirming then” 

. The-same principle has been followed in this Court id aka 

are not wholly unknown where Full Bench dechions-have been . - 
overruled by Special Benches; see, for an instance) Jegedamwnd v. 2 
Amrita Lal (3) which. overruled the three Full Bench- cases; 

Xe] Mekum v. Jogendra (4); Usir AK v, Ram Komal (5); and 

Girisk Chundra v, Apurba Krishna (6). The Judicial Committee 


, have also not hesitated to overrule long standing decisions of Indian + 


High.Courts ; Balwsw v. Balusu (7) Vasudeva v. Srinivasa (8). 


(1) (1864) 11.H. L. C. 443 (510). (3) (1908) App. Cast (4h 0 3 
' (3) Ges) 1. L. R. sa Calc. 767. = a ; ^ 
(4) (1887) 1. L. R. 14 Calc. 636. (5) (1888) I. L. R. 15 Cale. 383. 


(6) (1894) I.L. R. a1 Cale. 940.7 os na o, 
(7) (1898-99) I. L. R. 32 Mad. $98) LRLS Les tis. zs . 
(B) (f907) L bo Rao Mid 416. ` ut 


— * * a 
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‘In the present case, there are moreover three special features 
which cannot be entirely overlooked. In the first place, the deci- 
‘sion in Bhiram AK v. Gopi Kanth (1) departed from what had been 


the law for over sixty years. -In the second place, the current of , 


decisions since then has not beeh absolutely uniform, In the third 


Moobiree, 4. CJ. Place, we aro called upon only to remove what Kas hitherto been 


“ee 


— 


1 


erroneously Tegarded as a fetter upon the right of an executjon 
creditor to realise his dues by the sale of an occupancy holding. 
The case therefore falls within the princi ple recognised by the Court 
of Appeal in Andrews v. Gas Meter Co (3) by the Judicial Com- 
mittes in Balus v. Balusw (3) and by the House of Lords in 
Westhan Union v, Edmonton. Union (4). Our decision will not 
‘embarrass trade of commerce, nor will it affect transactions which 


may have been adjusted, rights which may have been determined, ` 
> fitlés which may have been obtained or personal status which may - 


bave been acquired. Decree-holders will find that they possess 
& power which has hitherto been denied to them. No doubt, judg- 
merft-debtors like the respondent before us (who, as was- found by 
the trial Court, can easily pay up the decree if he will, butis un- 


willing to pay itup) will no longer be able to escape payment of © 
‘their just liabilities. That surely isa result. which need not make 
us hesite to lay down the law corr ectly. 


.. We hold accordingly that the question before the Special- Bench 


should be answered in the affirmative and. that the sole landlord of H 
"i ‘a raiyat is competent to sell in execution of a money decree against. 


the raiyat his occupancy holding, whether the holding be or be not 
transferable by custom or local usage. The appeal must accord- 
ingly be deoreed and the application for execution "allowed with 
_ coats in all the Coürts including costs of the hearing before the 
Division Berich and the Special Bench. a a 
at three gold mohurs on each occasion. 
: Fletcher, J.—I agree. : 
Chatter]ea, J.—I agree. - — 
Teunon, J—I agree. IJI & 
Richardson, J.—I agree. _ 
Chaudhuri, J.—I agree. - 3 
—— Hada; J.—I agree. - 
aT. Me TM Appeal allowed, 
(1) (1807) T. L. R. 24 Calc. 34. Bog : 
(3) (1897) 1 Ch. 361 (371). 
(8) (1898-99) I; L. R. Lea UE 
(4) 0995) App. Cas. 7 P- 


- 


/ 


E 


* 
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Vou, XXXI] . | — HIGH COURT. ^^ 


i 


Reforter's nete—(1) The following is an exact translation of the ` 


petition on which the Sudder Dewani Adalat made the order record-- 
ony ConIEUPUOR NO: 890, 


e - Sd. Nub Kanto " 
MT l . By'the pen of Radha Benode, 
n - Pleader ofthe Court, 
Perrtion. 
No. 1386. j - oe & 207 
2230 Mis: "E . Seal of the Dewany- 
^5 Dist Jessore. 
: B 1200, 
Hail Cherisher of the poor, 


T mE The petition of your petitioner Nub 


: Kanto Roy, inhabitant of Nowpara, 

Pergana, Yusuffpore is as follows : 

Your petitioner ‘took cut execution of a decree passed by your 
honour. with costs for Rs, (torn) hundretl and thirty two annas. four 
on account of a debt which was due, against Kashi Nath Ghose of 


“ . Korigram, Ramdhun Surma and others, in No. 1068 of this Court ; 


and upon issue of notices and body warrants the defendants dis- 
appeared, In Mouza Tapanga (?) Amla Taraf - ‘Mgwal, Pergana 


' Naldi there is À jote jama paying a rental of Rs. 97:69, which is 
> recorded in the name of (torn) Nath Ghose in the Sherishta of Pares 


Nath Ray, minor Zemindar, and Bani Kanta Rai, the Sudder Ijara- 
dar ünder the Court of Wards. Without the said Jama being sold 


by auction it is impossible to realise the decretal money due to- your | 


petitioner. In this circumstance, if an order be passed for attach 


ment and sale of the seid jama your petitioners decretal rfioneg- 


may undoubtedly be realised. Your petitioner therefore prays that 
your honour will be graciously p leased to pass an order directing 


the defendants’ said jama to be sold by auction, in due form and. 
the said amount to bo awarded with costs EMI TEE day 


of payment. . 


k 
* 


” Dated the 18 h Jet 1341 B. S. 


Upon perusal it is ordered that the petition of the petitioner „be 


put up along with the record ~(of the case) on Friday before this 


" Court. Df&ted the grst May, 1834 corresponding to the soth Jet, 


1941 B. S. 


v 


(a) Amergit others, ‘the following cares are e overruled; Janis . 


v. Kam Kawar (18g9) 3 C. W. N. 747 ; Durga v. Kah (1899) L4. IL. 


e 

t a z 
— 

je * 


* 
| : $ ° ki 
r 
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R. 96 Calc. 727 ; Majid v. Raghubur (1899) IL. R. $7 Calc. 187; 
Gakar v. Kast Muddi (1899) L L. R. 97 Calc. 415: .Sadagar v... 
Kriskna (1899) I.L. R. a6 Calc. 937; Sta, Nath y,. Atmaram ° 
(1900) 4 C. W. N. 521. Murullak v. Bwrwllak (1905) 9 C. W.N. : 
972 ; Peary Mohan v, Jote Kumar (1906) 11 C. W. N. 83; Agarjas : 
Y. Panaullak (1910) I. L.R. 37 Calc. 687; re €. L. J. 169; Khode , 

bux v. Sadar (1910) 10 I. C. 417; Mur Mia v. Chandra (1913) 23 

I. C. 939; Kwfjas v. Satya (1915) 19 C. W. N. cxrl; Lala D«osa-. 

van Lal-v, Bateswar (1916) 33 C. L. J. 559; Namvani v. Nabis 
(1916) ag C. L. J. 351; Badarenessa v. Alam (1915) $1 C. L. J. ! 
650: Ramsunder v. Lochan (1916) 38 I. C. 942 ; Swarngmoyl v. Adn | 


|. (1916) 39 I. C. 119; Begin v. Juget (1919) 23 C.W. N. Ixxxiv.]. 
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—€—— — 161 tho Pea Code uit 

Case upon the sume facts ; See Misdirectlon Cami * ose 
Witness taking part jointly with accused in an offence different 
from that for which the accused Is being tried 5 See Misdirection ` oe 





o, meaning of; See Misdirection owe ". 


Vtestiabay.ot vf. UAI df) See Wisdirection —E 
, what constitutes ; See Misdirection — .. es are 








i TENE afin: having been bound down under section 110 of the Code of Cri- - 


minal Procedure, if can be punished for being members of a gang agso- 
ciated for the purpose of habirually committing crimes under section® 401 
of the Penal Code ; See Thieves, gang of, belonging to -— e^ 
` —, Ï ccar hare both intentions; See [nsolvent. — ... ” 
——-, statement of, in former proceedings, if admissible ; ———— — 
——, statement of one, if can be taken against another; See Misdirection 
———, approver, evidence of— Admissibility NR other accused persons 3 
See Thieves, gang of, Belonging to "E. " j M 


AÁcquitial —BSecond trial on same facia Criminal Procedure Code, Sec. 4034); . 


Ses Rioting « > * ams * 
m, order of, if and when can be reviewed; See Professional license v 





Act XXXII of 1839, Sec. 1 m E "UT s 
—— XI of 1859, Soc. 31 94 ae = A = 
—— XLV of 1860, Sec. f4l 4 Ge * E š 
— XLV of 1860, Soc. 161 m  . æ oe V e 
— XLV of 1860, Sec. 401^ wae " us * m 
"XLV of 1860, Sec; 411. ont — "I — eec 
*—— IVof 1869, Secu. 13, 13,14 TO — "m 2 
-—— IV of 1869, Sec. 14 - — w . o 
—— Í of 1878, Seems T - ur" Re g w 

— I of 1842, Soca. 9, 11, 14, 155,167 æ> ae & aue 
— I of 1872, Secs, 17, 18—31, 152 m ae. -— pan 
— 1 of 1872, Sec. 33 (2) 34 - m oe — - 
—— Í of 1872, Sec. 114 Ul (e) os NE om - 
T 


— IX of 1873; Scc. 63 e E zte 5 + à 7 


` 


goo! j " Y r , E 3 ` b 
céà THE CALCUITA LAW JOURNAL, [Von XXXI. 


> i - PAGE. 


E Act IX of 1872, Sec. 73 "T Fr. S as sale — 348 
—— I of 1877, Secs. 53, 54,56 — s a sai 259 
— XVIII of 1879, Sec. 15 (f) es 07 5 0a i es 419. 
—— IV of 1883, Sec. 55 (1) (d) — m — T 87 
— IY of 1883, Sec. 99 EL uw T Big utc - gg 
— — XIV of 18832, Sec. AI7- xn as = — vs E 463 
-— XIV of 1887, Sec. 375 a E i iis ove 298 
— VIII of 1885, Sec. 50 .. e" T — E T 
— VIII of 1885, Sec. 50 (2) w, "is T 3 " - 178 
— VIII of 1885, Sec. 50 (2) .. ose s aa iG _ is 
——— VIII of 1885, Sec. 51 (6) ... e ane -— — d 68- 
—— VIII of 1885, Sec. 158 B (3) ` iu uf 73 
— VIII of 1885, Sch. III, Art. 3 nó T e a ens 199 
— IX of 1887, Sec. I e m i "ES bi i 107. 
—'1 of 1894, Sec. 23 sub-sec, (1) cl. (1) CL Ms — — 63 . 
— V of 1898, Sec. 94 | me "IE i ek 6 
Eas — V of 1898, Sec. g6 aj m e — - 267 
—- V of 1898, Secs 96 (3) m 7 on - - LN 345 — 
—— V of f898, Sec. 118 p u, a 2, iit — we Z i93- 
. ' — V of 1898, Sec. 133 EM LM "T Vin — 371 
— V of 1898, Sec. 145 ^ — te ET i 7 uns —369 .. 
—— V of 1898, Secs. 145, 435—439 di kp d — dé 7 CUu — BS. t. 
. oa V of 1898, Secs 195 T - € e 77 09 33 
—— V-of 1898; Sec. 403 sub-sec. @) — “ * Vas ^ 476 
— V of 1898, Sec. 412 - " — T T "T - 77123 








V of 1898, Sec. 439 we “owe "ovs . de . * 3 405 
= X of 1899, Sec 14 — —* Sea a ies ` 283 


—— V of 1908, Secs. 7 (b), 94 (c) and (e), order L — en 179 . 
—v of 1908, Sec. 11 We. 3 in SUR. is - 163, 272, 507 
— V of 1908, — 60 ai — aye ad — o 463 
— Vof 1908, Sece."110, 234 2 m i ee -192 
$n — — V of 1508, Sec..115 - one bis v. UP 81 


— V of 1908, Sec. 151  - e oe — on - 130 
T. V of 1908, O. 7 R. 10 (1), O. Aj RS em ev Gi - 327. 


$c LL V of 1968, O. 16 Rr. 11, 12 T. mea — reo 3603 , 
—— WV of 1908, OQ. 23 R. LE s. j [rd " re AS "n ee - 452 * 
`? © — V of'1998, O. $3 Rr. 5, 6, 7, 15 E ve - 7 85b 


"7 — Vok i908, o. 34R. 6. m | w i5 — “ar 482 

a „y V of 1908, O. 34, R. 14 "i — — =i P .98 

- — V of 190870. at, Ro 33 we ess — ele 354) 3571 360 © 
—— V of 1908, O. 47 Re 1,4, 7." m - n: 000 034 5 
— — V of 1908, Sch. II, Para. 1 ai * — * 150 
— IX of 1908, Secs. 5, 5 "TI ore oo TP "u.c I 
—— IX of 1908, Sé; 5" — DM Toe ve 197 ` 
— 1X of 1908, Sec. 10, Sch. I, Art. 110, m » EUNDUM - 98 
—— 1X of 1908, Sec. 10 ee - oem Reo 7 xw ; 
m— 1X of 1908, Sch. l, Art 183 cl (9... ' e. id >o m 1.389 
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& 


e Act XVI of 1908, Gees, 15 (1) and (2), 49. -> "e * - 


—— III of 1909, Secs. 36, 103 A (1) - — oe “a 
@— III B. C. of 1899, Secs. 299, S75 ws “as Lo x de culis 
— III B. C. af 1899, Secs. 578, 631 (1).-- Ši d i 
— V B. C. of 1911, Seem 39, 78, sub-ecs. (1) and (2) -— 0 om 
Adjudication, nature of—Grounds of attack completely covered by sectipar 14 of 
the Indien Arbitration Act—Application, sole ————— j See Suit, 


maintainability of Te T eo m T 
Admissibiiity. of document incorporated in decree which would be otherwise 


t 


inadmissible unless registered ; See Document... ies 
of evidence—-Compulsion not of the Rind excluding ——— 


Answers given in examination by insolvent ; See Insolvent ... sis 
Agreement for jcase-—— Agreement to grant a lease on the hap pening of an un- 





certain ovont ; Ste Document [I1] ave Lond e ^ 


Alienatiog to stranger - Rigbt of service in connection with temples ; Ses Pala, 


transfer of i. + T one * - 
Afiemations, private— Custom ; See Pala, — of - a 
' An enquiry abeut to be made '—Criminal Procedure Code, Sec. 96— E . 
ton ; See Search warrant — "1 “as i T 
Appeal—Appeal Aled - out a iime— Provisional order admitting abpeal— Res- 
pondent mot objecting at hearin g—Ap pellate Court, Uf cam, suo motu, 


dismiss on the ground 4 limitation —Limitatien Act (IX ef 1908), Seg. 2 


35) Practice. - e, 

An appeal presented to the Court, w was found to be out of time. The 
appellant filed an affidavit explaining the circumstances. Upon that the 
then District Judge ordered the appeal to be admitted ** subject to objec- 
ton at the bearing" The appeal was hoard at length on the merits by 
the successor of the District Judge, the respondents raleing po objection 
as to limitation. The District Judge held in favour of tho appellant on 
. the merits but dismissed the appeal, acting sxe motu on the ground of 
limitation : 

Heid, that PETES EN POPE vas orien o hoa eal 
the respondents might at the hoaring, take exception to it and show, that 
it was wrong. Hence the District Judge was not at liberty to go behind 
the order, so long as the respondents did not choose to object to it, 


That the District Judge should have decided the appeal in accordance with” 


the opinion which he had formed on tho merits. 

, Tto practice of admitting appeals ‘ “abject to objection at the hearing,” is 

condemned : Telendrajit Raj Kumar v. Guncedrajit Raj Kugar om 

— — Fudgment—Order refusing to issus commission io examine witii. 
—Letierg Patent, cl. (15).. 

No appeal MM TE 
tion of witnesses, as the ordet is not a judgment within the meaning" of 
clause (15) of tho Letters Patent, Toremail pond s. Kax] Lali 
ERRARE ee — ma ~ res eg 
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. Pack 
Appeal—Judgment obtained by consent ‘of counsels ; See Suit, maintainability af 283 
onl odor rejecting application to grant of probate ; See Probate "T B1 


— 


8 
; — —Ürder remanding a suit—Chil Procedure Code (Act V ef 1908), O. 41, 


KR, 23; O. 43, R. 1 (n)—Order trregularly wade—Cance, determination 
m e —Aphellate Capri, power e/—Nem points, raising «f. 
~ "An appeal les against an order remanding a case by the appellate Court, 
EO M which, in form and substance, [s an order under rule 23, order 41 of the 
. |- Code of Civil Procedure, whether regularly or irregularly made. 


* The determination of causes depends on the allegations and the proof. 


An appellato , Court is not entlt!& to raise new points Involving fresh eri- p cose 


dence in appeal and to remand the case for the. trial X questions which 


, bover occured to the parties previously. B Deb! s. Tarithbasasi 


Dasi ras 444 on “ e n * pma $ 354 


B . ERE ala al MUS V ef 1905), O: 43: 
, Ror (s). 1 


LJ 
3 M 


No zppoal lies ageinst an order passed by an appellate Court remanding a -- 
. case*otherwise than under order 41 rule 23 of the Code of Civil Proce- 
dure. Mohomdra Nath Chakravarti 4. Ramtaran Bandopadkya 


wpe rder rrmanding a suit—Order purporting to be made under O. 41. 


. . R. 33 of the Coda of Civil Procedure (Act V of 1908)—Order. irregulariy i 


mads. . 


So 

An appeal les against an order of nad bran appciateCoat undae * 
Order 41, rule 33 of the Codo of Civil Procedure, although the order 
: ought not to have been made under that rule:  Prasamna Chandra ` . 
` Chattopadkya v. Baidya Nath Mistry i. dy " 360 


— —À, bodring of —Pure question of law, if can be raised—Polnt not raised 
DEN E uu MUNI 


tual injan ction E PS y dicen d eben eee 259 
—— filed out alitis Pronto onec adultas Mcd ats 
— ‘objecting at hoaring— Appellato Court, if can, sue metw, dismiss on tho 
+ , ground of limitation Limitation Act, Secs. 3, 5 j See Appeal, ^" am d 
. 


S —— unde; cl. (15) of the Letters Pateat—Whole aso open for considera- — 
a Boa se Leto Estent cie (6g) appeal under 


. oon ace ' 447: ‘ 
~ ` * r 


Appellate Court, if can rals new points involving fresh evidence in appeal and — 
J remand a caso for the tral of questions never ogcurred to the parties 
" before; See Appeal. € 


aon seq 








— 354 
‘Court, power of—Dealing with materials on record ; See Review us 1534 
— Courts power of—Intent, finding of—O misiqa per rundens by l 
Nr si Sube n1 E joint family, jointly able if milatan: i 
‘able; See Insolvency, application for “æ — ve 206 
for review on the ground of dlacovery of new and Isiportant matter , == 
+ Eppa Cont A R o2 5 onm - ‘6134 
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- 


Appolztmemi of Shebalt, right of—KEndowmaüt of recent date—Foundet ' 


making no provision for the devolution of office ; See Shebalt — 
‘Apportionment of compensation awarded amongst claimants of different degroce, 
when to be considered; See Land acquired e - > - 
of reference without the consent of all parties Including the 
party who does not appear, interested, effect bf; Ses Jurisdiction. ^ 
» proceeding with, infanction restraining a party from Diicretion— 
—High Court; See Injunction - oe s 
— — Cuse, if exhausted—Complote award on the first — 
Several and separate contracts; See Award en 
proceeding, if to is me Qnid os equitable 
* grounds ; ..See Interlocutory ehe one - - 
Asecsammeat, wrongful, «ult for, Gorernment—Relevant survey map— 
Burden of proof, lf shifted ; Ses Revenue, settlement of oes 
p———— of damages—Contract, breach of; Seq Damages - ose 
Aseociation, proof of - -A number of accused placed on thel tral together 
and convicted ; Ses Thieves, gang of, belonging’ to ' 





LN 





` Attermey—Relation between litigant and Counsel ; See Counsel à 


Authority of long established decided cases, where not applicable See Occu- 


^ .  pancy boldiog on - os s e^ 
Award—Successive awards in same matter—Several TT separate contracis— 
"Arbitration clause. ; ^ s 


e 
There may. be succestive awards even in the same matior : 


When there are several and separate contracts, the right conferred by the 
arbitration clause is not exbausted as soon asa complete award is made 
upon the first reference,  Dalmukand Rina v. Gopiram Bhotica i" 


, Invalidity of, p afty claiming— Procedure ; See Injunction EN 





` == made on a referenco without the consent of all parties including the ` 


, party who does not appeer, interested, effect of ; See Jurisdiction "- 


—  undec Indian Arbitration , Act, made and OPTEN — 


Awards, sscouative, in the samo mattes, if valid j See Award en WE" 


Beds of public navigable tirer Property of Crown ; See Rovenuo, settioment 


of 
Benamider, voit by, against an amignoo of a certified purcheser—~Sale confirmed 
in 1903—Civi] Procedure Code. (1908), Sec. 66 Civil Procedure Code 


(1382), Sec. 317 3 See Suit, maintainability Of .. oe — 


Bonga! Temaucy Aci exhaustive ; See Occupancy holding —— 
» DOC. 50—Presumption—Payment of ‘rent at a. uniform 
rate for a period exceeding 20 years ; See Burden of proof se ^ ^... 
, Sec. 50 (1)— Presumption—Agreement to pay enhamced 
rent in the Kabuliat ; See ‘Ejectment * a 
, Sec. 50 (2)—Presumption-—À malgamation sol tenures—- 
Nus eusücvy Sap N E of e^ 

» Soc, sa2— Landlord, what to pem Siena ; Soe 
Rat, sult for wn "em . pa r ga 
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Bengal Togancy Act, Sec. 53, 52 (6)—Measarement, time of; See Rent, sut o 
for : Li "4€ Srt wee Lond sat 68 
. 1§8 B (2)—Application for execution af dede 
d Failure of Cony servo a notice, effect of ; See Notice ia - 73 
" » Sch. THF, art. 3—Dispoisession— Private purchased ; 
Se Limitation f — - "T s 199 
Board of Improvement Trust, if uitde to delineate on the plan the 
building si'es, before the scheme submitted to Government for sanction ; 
See Building sites ET ane "a ILE eat 334 
209 


Beoks purposely withheld—Proof of existence j- See Insolvent — .. m 
Bailding slica-—Calcuita Improvement Ac (V B. C. ef 1911), Sec. 39—Hlan, 


- of te be delincated before sanction of schema— Enquiry under subacc- ~ 


, Fien (2) of section 78 of the Calcutta Improvement Act, Vf disentities the 
Trust lo reject the application subsequently. 
The Board of Improvement Trust arf ndt required to delincate on the plan 
the building sites before the scheme is submitted to Government for sanc- 
ton i = E 
The fact of Board's making enquiries under sub-sectfon 2 of sectlon 78 of 
the Calcutta Improvement Act, does not disentitle them ultimately to 
reject the application on the ground that it does not come within sub-sec- 
_ Hon'1 of that section. Bepia Behary Sen v. The Trustees 10r lhe Troe 
bat of Calcutta e [ELEM 42 wae nri ad 
Bardea of proof —A Legation that disputed lands, at the time of Paman 
. Settlement, included in permanently "settled estates and settled with his 
^ predecessor in title ; See Revenue, settlement of - - 
of proof—Custom , See Maintenance - F a m 
— — ef. proof—Hindu Lom—HM igraiion—Lew ef juin SET 
Suceeesion aud family rélation-—Mixture af customs and ceremonies. 


A Hindu family residing in a particular province of India is presumed to be 
governed by the law ofthe place where Ít resides: But where 2 Hindu 

. family is shown to have migrated from one province to another, the 
presumption is that it carried with it the law and custom qa to succession 
and family relation prevailing in the province from which it cam: This 
presamption, howerer, is rebuttable by proof that tho family has adopted 
the law and usage of the place to which, it has migrated : 

, The Brahmans and Kayasthas of Bengal migrated from Kananj and 

: originally brought with them the Mithila law ; It was after their settle- 

' ment In Bengal, that the Dayabhaga School of Hindu Law was founded 





by Jimutavahana about the 14th century 2nd that is the law which now ~ 


governs the Hinda population of that province even though they may 
have originally migrated from North Behar. Consequently a party 


asserting migration from Behar, would have to establish, not merely that — 


. the family migrated from Behar, but that the migration took place 


_ „after the foundation of the Bon zal schoo} of Hindu Law by — author of ° 


— the, Dayabhage. Z 


^ 


-— 
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' 


Burden of prooi — (Cati. ). EI 


The evidence to support a case-that a family has-conformed fo Tm or 
social rites and usages consistent with the Mitaksbara law, TORY streng- 


then ths case of s person alleging migration from Behar : ` S á 
A mixture'of customs and ceremonies can be of no aesistance to the party 
seeking to establish the applicability of a personal law not provdlent in 
tbe locality : PHambar Chandra Saha Chaudhari s. Nisi Kaota Sala — 
of proof—Possession of stolen ———— explanation i we 
Penal Code, Sec. 411 M] m iii n 








When a tenant proves payment of rent at a uniform rate for a period 
exceeding 20 years, the presumption is that the tenant holds thé land 
without being liable to have his rent Increased unless and until the land- 
lord shows something to the contrary. Gopal Chandra Basmerjeo v. 


F 





Mahammad Soleman Muilick * — = 
of proof, if shifted—Aseessment, wrongful, suit for, against Govern- 
ment—Relevant survey map ; Ses Revenue, settlement Of we * 


Calcutta Improvemeat Act, Sec. 78 sub section (1}SBoard maxing — 
under sub-section a= Applicate — within sub-section (1); 








Building sites US m - DU 
—— , Secs. 399, 575—Froceedings, abandonmieuk of— 
Delay ; j Se Drainage Dn m e Tr me tus 


, Secs. 528, 63: (1}—Practising without taking 
Heense—Complaint lodged within 3 olbs Lima Don See Profee- 











sional license ... .” m» ” an pow 

í us 578, what constitutes offence dades 3 See Pro- 

fessional license ae 2 — — T. 

Case, failure to decide—]udge, duty of; See Inherent power T" 
"e 


be ean 


Canses, determination of ; See Appeal ü 
Charge framed In a proceeding under the Presidency Towi —— Act 


Error or r irregularity— Objection, when to be raised ; See Insolvent ay 
— —- framed in a proceeding under the Presidency Towns Insolvency Act— 


Error or irregularity, effect of ; See Insolvent ... ' im i 
— of both intentions— Prosecution seeking to pone either of two alterna 


~ 


tive intentions ; Sve Insolvent one PIT, one aii 
Civil action, instituting, mmliciougy and without reasonable and probable 


cause—Damages H Srt Suit, maintainability of Ne 1+ ove 
Civil Court, if can declare the nullity of grant of letters of administration ; See 


Letters of administration "T wn æ «CT zu 
cmm Procedure Code, Sec. 375— Suit, compromise o Preper — Sas 


Document we m 


— — — Sec. 7 cl. 


DTI 118 ort F ect 


EEE ordec—Attachment before 


judgment; * Movables, attachment of a *, — 


` 
= * 

— - ^ 
. 


ef froof — Presumptien —Uniform payment of reni excseding. 20 - 
€ poars—Bengal Tenancy Act (VIII of 1885), Sec, 50 (a). T 


t 
r” 
























































Review pu m P om "T roan P^ 


~ * 
- 
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S ow f . PAGE 
Civtl Procedure Cede, Sec. 11—Claiming under different title—Claim raised 
but not decided ; See Res judicata ... "- , * — 163 
— » Sec, t1—Directly and aubstintially in kaeue—Previous 
ee a AER. Ste Res fudicata .. Te 507. 
, Sec. r-eJudgment, when condusive; See Sub- 
mortgage e T i iis , ss 372 
, Sec. 66— Title of execution-purchaser perfected when 
the Code of 1883 was in force ; See Sult, maintainability of ... — . 463 
of 1908, Sec. 66 aod Civil Procedure Code of 1883, 
Sec. 317, difference between ; Ses Suit, maintainability of - 1 463 
, Section 94 cls. (c) and (c}—Orders excluded from juris- 
diction of Small Canses Court j See Movables, attachment of ; üi 179 
» SOC. 115— Order rejecting application to grant of 
probate ; See Probate — ... e T 81 .* 
- , Sec. t31- Misa pprehension as to result of sult; Se 
Inherent powor s "T" * 130 
— Seæc. — Sinima cba keat, appointment of, 
before jodgment—Application by receiver for° substitution and setting 
saldo of order of dimissa] —No order of dismimal of suit; Soe ac 
power d. = * or si i T 130 
eee , 09 16 Rr. 11, 12—Witness falling to tppear—Fine, 
when can be imposed j See Procedure i - 463 
, O. 23 R. 1-Order for withdrawal of suit, not within the 
scope of the rule— Suit instituted upon leave granted, if competent j See 
jurisdiction i 483 
, O. 24 R. 3—Order fôr withdrawal of mut, not within - 
the scope of the rule—Erronoous exercise of jurisdiction ; See Jwriedic- 
tion dis m —* asa 482 
» Oo 445 Re 5 n un A PRU eae E —* A cause of action’; 
See Pauper suit e ~ - 4 ave — 351 
„O. 33 R. 15—Sult for meintenance—Application for 
[pero to sue as pauper, dismissed on the ground that the allegations in 
tho plaint did not show a cause of action - Second applicationeto sue as 
pauper for maintenance for subsequent period, if barred; See Pauper 
--guit - wee ree oe soe ^ 351 
MÀ 0. 3 R. 1s, constructign of j See Pauper seit ia 351 
; O. 41 R. 23—I mproper order of remand ; Sew Appeal .. ` 460 
» O. 34 R. 14—Stages of development ; See Redemption, - 
sult for — is id. Hs as — 98 
— O. 4t R. 23— Order, in form and substance, an order ’ 
- under that rule ; See Appeal di ET " — 351 
; O. 41 R. 23—Remand ; See Appeal | E E 457 
, O. 47 R. 1—Application for review on the ground of 
| discovery of new aad: “Important matter or NU proof ; See H 
134 


di 


—  —— , when can expel member ; — 


* ł 


Vor, XXXL] ' INDEX OF CASES. 


a * 


Civil Precedure Code, O. 47 R. 1—Application for review oa. the ground of 


discovery of aew and important matter or evidence-—Court's duty ; See. 


R Ld Lord " dao ne ^ ate ans 


— , O. 47 R. 1—' Discovery of new, and important matter 

oc evidence ' 'Allegations to bo strictly proved. Ses Review - 
— — — Q. 47 R. 1—New evidence, nature of ; Sae Raview m 
s O. 47 R. 1-—Strict proof, meaning of y Ses Review -a 
— — —, Q. 47 Rr. 1 and 4, See Review eos — 
, O. 47 R. Opinion of Court, nature of ; See Review 





Lt 











without adjudicating the allegations that the evidence which the appli- 
cant secks to produce was not within bis knowledge or conld not be 
nee ree ores ner NUNG made ; 


Sane Roview ^"-— 7 T “os TES ` an sud" wes 
——_ 0. 47 Re 4 (b}—" Discovery of new matter bc evidence ” 
— New and important matter or evidence "; See Reviow „= -` "-" 


—  — ——, O. 49 R. 3— Plaint, return of, for presentatión to propor 
Court—Sult instituted on the Original Side of the High Court ; See Suit, 
maintainability of Pts £ e e- pra noe 

— emer, Sch. IF para 1—Order of reference—Consent of all the 

parties Including the party who doe not appear, [nterested— Order made 





without consent, effect o£ ; See Jurisdiction - a oe 


Cemmissies to examine witnesses, order refusing to ime; See Appeal — 


Committee, power of, & expel memboc—Power, how exercised ; See Member, ' 


expulsion of .. * me os * 


Compromise of suit —Ctvil Procaduro Code, Sec. 375 3 See Document 
Comcealitg—-Prealdency Towns Insolvency Act ; See Insolvent — 
Comtoaatio n, if forgtrenees ; Ser Divorce ... — ‘es 

» when takes place ; See Divorce - o 
— —  ——— of past matrimonia] offences— Condition ; Soe Divorce 
Condensed offcocos, revival of, what constitutes ; Ses Divorce — 
Consideration, if necessary, fof relinquishment of dowor debt ; See Dower 
Contract—Document, construction of ; See Damiges .. — 
— — —, avoidance of —Misrepreseatation, nature of ; See Interiqcutory order 
, beeach of —Damage, assonsment of; Ses Damages M de 
Cestract Act, sec, 63—Dower, release of ; See Dower TR i5 
——— — Act sec. 73—Creditor, not entitled to interest under the Interest 


itr EE: f£ 





aa ae aa Ode * — 


Corriction A pprorer— U acorroborated evidence 3} See Thieves, gang of, 





eL 


— 


„O. 47. R. 4—Order granting application for review - 


534 


327 


Aga 


t 670 THE CALCUTTA LAW JOURNAL [Von XXXI. 
B . PAGE. 
Costs, execution for —Mortgage decree—-No personal liability In the decree— - 
- Court's decision ex-parte that no supplemental decree under O. 34 R. 6 
of the Coda of Civil Procedure, necomary; See Kesyudicate " 382 
Counsel—Pfefesrienal werb—Litigant, if can instruct counsel—Soliciter— — 
Appeals from mejelsil—Frefessional usage and etusuette—Vudge, if. 
can kear a case in'mhich he was Counsel-—Fudge, if can decide a case, 
in which he was Counsel for oue ofthe parties in siker matters, - 
The usage and etiquette of the profession require that in all but some 
exceptional cases, Counsel should not tindertake any professional work 
ar regards which .tho relation of Counsel and client can arise except on 
the instructions of 2 solicitor. There is no statutory rule of law to pre- 
reat a litigaat from instructing Counsel diròctly or to prevent «Counsel so 
instructed form appearing on behalf of & litigant; but Judges of tha 
highest .eminence have emphasized the importance of strict adhere nce to 
the long established usage in this matter. _ In the Calcutta High Court, >, 
departure from this practice has been allowed only in the case of appeals | 
from the. mofa sil, 


There mast be/a real and nct merely a formal compliance with tho 
requirements of professional usage ‘In ‘this respect, which is “expedient 
in the interest of suitors and for the satisfactory administration of 
justice." Consequently, communications" should pass betwoen. Counsel 
and attorney, and not between Counsel and the lay client without the 
intervention of the attorney j otherwise, the salutacy principle that the 
attorney stands between tha client and his Counsel in all legal proceed- 
ings, might in substance >o abrogated by xdi c d 

` tions between Counsel acd cient. 


The practice which induces Judges voluntarily to decline to hear .cases . 
with which they were connected’ as, Counsel before their elevation y 
to the Bench, ise but an evolution of the elementary maxim that no 
man should be a Judge in his own suit and proside.-in a case’ in which 
bo Is not wholly fros, disinterested, impartial and independent. But thle — 
^ ptinciple bas no application when objection is taken to Judge trying . 
* & cause on the. ground chat he had, before "his appointment, us = | 
Counsel In other matters for one of the pa:ties. e 
The fact that a Judge was, prior to his elevation to the Bench, engaged ` 
- in the particular cause, is no disqualification, though according to custom 
sanctioned by long usage, a Judge would refuse to adjudicate upon a case 
~ "46 be had been engaged as Counsel therein or ina matter intimately 
connected therewith, 


It is no objection to a Judge trying a case that before his appointment he -- 
<- ' was Counsel] In other matters for one of the parties, Jaceb & Co. » 


* 


- Rash Behary Ghose et —2 313 
Conmol, duty of Charge upon belief ; See Dolus. production of = 188 
p» lf can directly be instructed by a [itigant; See Counsel a 77 SEA. 


— ——, ifcan directly be Instructed rs litigant—Calcutta High Court ; See 
] Counsel * tes bt oo» oes on No 3!3 


* n 2 


An 


v ~ 


Vor xxxi .. . İNDEX OF CASES, * | | 51 


Comseeis, consent of, nature of—Consent obtained after In'imidatom from - 


+ 


Judgt ; See Suit, maintainability of ... e" - 7 we B3 


- Court, duty of— Application for review on the ground. of lucsnus of aw and 
Important matter or evidencs—Civil Procedure Code R. I. O. 47) See 
Roview *- * * * iss — 134 
, when canbot Interfere with the decision of tribunal, exercising 

punitive Jurisdiction, given in the exercise of quasi. Indlcial power See 

Member, expulsion of ies vds 347 
Ceuri's power—Jurisdiction, challenged 5: Ses Jurisdiction -- — 483 
to Investigato—Tribunal, exercising punitive jārisdiction, gavo + 

In the exercise of quasi judicial powers, decision which cannot be challen- 

god—Misconduct, charge of; Sae Member, expulsion of € ove /243 

to examine an Insolvent ; See Insolvent T dee e 209 

Creditor, not entitled to Interest under the Interest Act, If debarred from claim- 

ing Interest by way of damages under section 73 of the Contract Act . See i 








Interest oo vs» oo wy e ve : 348 
Criminal misconduct T rial and conviction—Disberment } Ses Plea der, suspen- 
i sion of -" * — 471 


Criminal Procodure Code, Sec. ETER to — the nocesgity of 
number of books for Investigation Definite instruction as to time and 











piace of inspection ; See Documenta, production of ^ — ~ 188 
, Sec. 36 hs eaquse tobe made !— Iova 
gation ; Sew Search warrant 267 
» Sec, TE EE Police lorena J 
Search warrant * — — "Ah . 26} 
————-—, Se 96-—Whea search warant can be dnd) . 
See Search Warrant os € eo. 267 
, Sec. 96 (lasso of General search Warrant : 
referring to all accounts de j See Warrant * - * oon , M5 
LL ——, Sec. i10— Order, nature of—Offence, punish. 
ment of ; See Thieves, gung of, belonging to s: - --.- I9 





, Bec. 118—Evldence to shes that tbe accedi fad š 
been radial bond down, If admissible ; See Thieves gang of, 

















belonging to  ... - — ox * — 192 
— — — —, Sec. 133-—Some of the jurors preont at the time 
of investigation, effect of —Magistrate, duty of ; Ses Jurors, report of m 331 
——, Sec. 145 3 See Jurisdiction Se -€ = 39 
, Sec, 145 Finding as to forcible dispoesemiion— - 
High Court, ican interfere In revision ; Sev Jurisdiction m * 369 
——— , Sec. 145— Magistrate, when can proceed; See 
Jurmdicion — .. x - ee 369 
——, Sec. — to join a party "See Jurie. 
diction " T! £ oo - em * — 183 
— — t Sec. 195-—Discretion ; See Sanction for proso- 


culion t "es me ka E 33 
»" ec. 3:2 Penal Code, Sec. 401—Habit ; See un 
Thieves, gang of, belonging to ` e - m * 192 
: 
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Criminal Procedure Code, Sec. 403 Sub-Sec. "Mc eec ans — See 
y Rioting eae w” je $e wn ore 
d —— — (Act V of 1898), See, 418— Revision — Legality of 
— a By a Miele i poat 
Fer Chasidewri aud Shamsul Huda, Y'y.—When a plea of iüs passed 
ona mistake of- law, it shall not be accepted: Itis incumbent on the 
Magistrate to try the accused on the merits. 


Per Newbould, F.: The principlé of —— the Code * Criminal | 


” Proceduro should ordinarily be applied in cases in. which tbe appellate 
Court Is asked to exercise its revisional powers. : 

- Where & person has pleaded guilty and fas beon convicted on such plea, be 
waives his right to question the legality of his conviction: ' 


lf a plea of guilty should not be recorded, a retrial should be ordered by an , 


appellate Court: Emperer s. Akab All Marumdar m oe 

— Soc. 412, where applicable y Sor Criminal Pro- 
cedure Code, Sec. 412 ... Vis * 

» Sec. 439—-Caso outside section 435 of the Code ; 
Sis Letter’ Patent, clause 36 ids we. 

, Sec. 430—High Oburt, power of— High Court, if 

dd deal with (bo cue. oF ax accused person not appealing against his 

conviction, in an appesi ty another accused—Conviction, if caa be 














mt aside ; Sew Misdirection — e ^ is 
-*.— —, Sec. 439, to be read with and subject to section 
E 435 5 See Letters Patent, clause 36 om on 


Cestem—Burden of proof j See Maintenance - T za 
, requisites of j See Pala, transfer of — "m 
Damagee— Action .for trespsas— Irterference with the exercise of proprietary 
rights ; See Suit, maintainabilicy of =. ES "a ii 

— — Assessment ef—, Contract, bréwch of. ; 
The plaintiff wasa dealer in flour and other goods at Rungpur and used to 
get his goods ffom the defendants’ firm at Allahabad. The plaintiff wrote 
i a letter on the 21st July 1914 to the defendants tothe following effect: 
* “ Within 5 or 7 days in July I shall send an order for one wagon of goods. 
Please write smoda (contract) in respect thereof,” It was further stated 
that the plaintiff would send for 2 wagons for delivery in August, 2 wagons 
ín September, 2 wagons” in October and ain November and that these 
wagons would be sent for (oce ata time) at an Interval of 15 days. The 
plaintiff asked the defendants to quote rates On the 24th July, the 
defendants sent a reply quoting the rates from July to November. 
On the 24th July the plaintiff sent a telegram ordering delivery 
of one wagon of goods ona former contract and thet was despatched 
: by the defendants. On tho 26th Joly 1914, the plaintiff wrote as follows : 
. * The goods ordered for might have been sent by you. Plosse write 





smeda foc one wagon for the month of July in respect of four etc," Then 


" * followed the rates of the’ goods as quoted in the defendante- letter 
e 


122 


-» 


r 


> * 
- 


Von XXXI] INDEX -OF CASES, 


Damages-——(Conid.). 
dated the z4th July. The letter then proceeded as follows: '' Please 

to. write swede for 4- wagons in respect thereof. On arrival of the goods 
ordered, I stall send for 1 wagon of July sweds. Further ! shall make 
the swoda for the months of October and November pucca hereafter. 
Please sond n reply to this letter." On the agth July, a letter dated the 
28th July was despatched by the defendants to the plajntiff In which the 
enne ratos aa were quoted on the 24th July were given. On the 29th July 
the defendants sent a telegram to the plaintiff in which they gave different 
rates from what were quoted in their letter dated 24th July. On the 30th 
July the plaintiff objected to the rates mentioned in the telegram : 


Held, that the ‘otter dated tho 24th July constituted complete contract. 


That the rate cf damages was the difference between the price prevailing at 
Rangpur on the day of dellvery and the contract rate plus the cost of 


freight and tags. Madhusudan Keoc v. Badrides ETT 





able cates ; See Sult, maintainability of * e^ ve 
may REMENE of— Contract, breach of ; Se Damafos e" 


Debt, wrongful detsntion of—Damages, jf can be recovered ; See Interest d 


Decided cases, long established, authority of, where not applicable ; See Occu- 
pancy holding s — m way = te 

Decisioa—]udges cf Divislon Bench’ agreeing In one or more points, bat differing 
in some polrte—Transactions, separate end independent ; “see Letters 
Patent, cl. (15), appeal under m e^ - 

Declaratory A Xf of 1859), 
Sec. 31—Unrecorded assignee of recordod proprister claiming om his own 
behal/— Representative Title af serves prepricter—Cteil Court, 
jurisdiction cf. 

Under section *1 of the Revenne Sale — unrecor dod — of & 
recorded proprictor [s not his representative ; so a Collector is justified In 
refusing to pay to such assignee, claiming on his own behalf, the money 
held in deposit as surplus sale proceeds of a sale held under the Revenue 
Sele Law, on account of the recorded proprietor : 

The title of the anrecorded proprietor Is not lost by such sale ; he is entitled 
to recelve the surplus sale proceeds, [fhe can establish in the civil Court, 
as against the recorded proprietor, that he t entitled to the estate at the 
time of the sale. Ho h then entitled to apply to the Collector on the 
basis of the civil Court decree. Bejoy Lall Seal v. Nayan Meujori Dasi ... 


Decree, if vafid—Sub-mortgagee getting a decree for enforcing salo of 
mofussi! properties of Benen under leave--Letters Piteatei eh (12) ; 

See Sub-mortg age es on * eee i 
——, propriety of, if can, be challenged. collaterally~Land acquisition 
proceeding—-Order of the Judge of Probate Court; See Hindu widow  .. 
Deed of aule troated as a deed of gift ; See Pala, transfer of is M 


M * 


Institut-ng civil action maliciously and without reasonable and — 


447 


373 
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Deity, property dedicated to, nature of ; See Pala, transfer of . * 37 


‘Delay in presenting petition for diasolution of marriage on the-ground of adul- * 
tery, effect of—Delay due to poverty ; See Divorce - - — 435 i 


—— In presenting petition by nusband for dissolqtion of marriage on the 
ground of adultery—Poverty ; See Divorce ie eG ies a 435 


Desertion subsequent to condonation—Revival of the effect of original adultery; 
See Divorce me m" — — one 435 


Difference of opinion between two Judges of the High sr iuba of 
order under section 145 of the Criminal Procedure Code—-]udgment of 
senlor Judge prevails ; Sev Letters Patent, clause 36 ae - 00 288 T 


^ Diseretlea— High Court—Injanction restraining a party from proceeding with © - 
arbitration ; See Injunction et “i - -€ 00 167 


Disqualficatieg—]udge, before’ elevation to Bench, oda cM 
cause; See Counse] > w w ~ pst 4313 


Diverce—Adultery eduitied —Co habitation, — "uro 7 
Saboequent matrimenial . efence—Condonatien, cancellation of— CO 
Divorce, ground. for revival of—Desertion by wife—Effoct of original M 
<. adultery, Y revised —Peiition. by “hushand—Unsbesenaile | delay— 
` Foverly of petitioner, when an sxcuse—indiaw Diverce Ad (IV of m 
7 1869), Secs. 12, 13, 14. 


Itis well settlod that resumption or continuance of co-habitation with 
complete know}pdge of all the circumstances operates as condonation. me 

- Mero forgivences is not condonation ; to be condooation, it mast com- 
pletely restore the offending "party and must be followed by co-habita- 
tion. This ís essentially the view adopted by the Indian Legislature in 
section 14 which requires that no adultery shall be deemed to have been: i * 
condoned, unless where conjugal co-habitation hak bean resumed or 
continued. , The expression conjugal co-habitaton, or its equivalent 
- connubial intercourse sshould not bé given a restrictive meaning bat should 
be so interpreted as to leave the nature of the co-habitatlon or inter- . 
course to bead&pted to che varying conditions and circumstances of - ~ 5$ 
different parties. : * ` 

* Condonation of past matrimonial offences js however impliedly conditioned 
upon the future good behaviour of the offending spouse, and it follows: 2 
that If after condonation, the offences are repeated, tho right to make tbe 
condoned offences a ground for divorce revives ; to constitute a revival of 
the condoned offences, the offending spouse need not howsrerc be guilty of 

- the same character of " offence as that condoned ; any misconduct is suff- . : 
cient which indicates that the condonation was not accepted fa goog faith . ? 
and npon the ressoarble conditions implied. a 


:. Desertion subsequent to condonation that would revive the effect of the’ e 
original adultery exists if one party toa marriage without the consent or - 
against the will of tbe other: wilfully cause ör withOut reasonable excuse - 
makes the other live apart.: ; x 


Vou. XXXI. i ` INDEX OF CASES, 


Divecce—(Contd.) 

The Courts loak with great suspicion on potitions for dissolution of marriage 
‚presented on the ground of adultery, after long delay by a husband and 
rolief is given vigilantibus mon dermientibus ; Jet delay mill genetally 
be excused if ir is really dae to poverty : 

But although paverty is almost always: a sufficient excpse Hf couriüdagis 


eatablished, it must not be supposed that there is no lapse of time whore 
a line may ba drawn. . 


Wiki ada itisaly te husband baino awis af the adultery | of the wife 
towards -the end of the year rgi3 and the petition for dissolution of 
mafriage was presented on the 19th December, 1918, and no sufficient 
roasona were shown to justify the delay : ns 

Held, that the petitioner bas delayed action too long and cannot justly claim 
an order for dissolution of marrlage. Constance Catherine Moreno s. 





HearyWitiam Buss Merene * — 
——, ground for, revival of—Offences repeated — — 3 See 
Divorce - es on me 047 Ow 
Diverce Act, Soc. t4 —Adsltery, when condoned ; See Divorce — z 
y Sec. r4—'Conjugal co-habitation’, interpretation of ; See Divorce.. 

Divorce Case—Procedure—Decree ; See Marriage, dissolution of .., ai 


‘Decument—!Agresment for a lràse,'—Regisiration Act (XVI of 1908), Secs, 


17 (1) and (2), 49—Admisstbility ef document in decree 
which would ba otherwise inadmissible unless, regisisred——Compromise 
. of snil, proper procedure in—Code of Gin i (ae XIF of 1883), 
section. 375. i 
An “agreement for a logsc," which “a loase"' is defined by the Registration 
`” Act, to include, is a document which effects an actual demise and operatfe 
as a lease. Such a document must be regigtered as required by the Regis- 


tration Act. An agreement to granta lease upan the happening ofa 


contingent event at some future indeterminate dato is not such an “ agroe⸗ 
wont for a lease” within the meaning of the Registration Act, because an 
'fagreament foc a lease’? within the Act creates a present and immediate 
interest In the land, « 
When a suit ls compromised, the whole terms cf the ‘deities isda Ks 


j 


Incorporated in the decres, or ina schedule! to the decree, and ‘then a - 


decree passed with regard to the subject matter of the suit. The decree 
taken as 2 whole would include the agreement which would thea be ad- 
missible in evidence, oven though it is a document which would otherwise 
require registration and would be inadmissible in cvidence if not regis- 
tered, a Pee eRe SRNAT De a cone, Venn NEY 
d.imited EN iei 

Decumest, admissibility of, iacorporsisd.ln decree which would be otherwm 
ixadmissiblo-unires registered ; Sev Document ES 

Documents, preduction of —Criminsai | sera area cae V of rio), 
Soc. 94—Chav ge when belief  Cowntrl, » duty ef. - i 


~ 


$75 
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De cuments —(Conid.). 
Under section 94 of the Code of Criminal Procedure, it is for the Magistrate 
to consider how many of the books are peceesary for the purpose of 
investigation. A Magistrate ahould give definite instructions as to’ where 
and when the Inspection is to be held and by which officer. 
A charge upon belle, te grounds for which belief. aro not stated, and no 
facts are given, should not be introduced in an application to the Court, 
It i the duty of a counsel to see upon what the charges are based before 
he makes them. T. R. Pratt v. Kisg-Emperor .. wert * 
Dewer-- Makomedan Léw— Relinguiskmenie— Time—Consideralisn, if necer- 
sary—-Free consent— Verbal relinguiskment. = 
According to Mahomedan Law, the character of tho obligation to pay the 
‘dower is a debt. The moment the dower Is settled, it is enforceable as 
a debt. The dower becomes the property of the wife by the mere com 
tract and she may therefore deal with or dispose of it before taking pos- 
session of the same.- The wcman is entitled to give It up or relinquish it^ 
In the continuance of the confract. It is not necessary that such relin- 
, quishment to be valld, must take place Immodiately after the busband's 
. death. She can relinquish It at dny Hime. It can be remitted In favour of ^ 
the heir after the husbend’s death. No consideration Is needed for such 
relinquishment. But free assent must be catablished. As ‘the debt- ls 
enforceable under the Contract Act, It can also be released under section 





63 of the sald Act. : x 
Quasr€: Whether a dower debt" could be discharged by verbal relinquish- 
ment? Nerunscsas’ "Khanum v. Khaje Makammod Sakru É * 
, if can be relinquished ; Ses Dower - 1 — ae 
——-—, natiune of ; See Dower m - - es 
——-—, obligation to pay, is a dott; See, Dower os - . - 
~, relinquishment of, when to be made ; See Dower T we 
— —, relinquishment of, how made ; See Dower iu zi 


— — debt, it can be discharged by verbal reliaqulshment j Soe Dowes — 


Dealasgo——Calcniia Municipal Act (III B. C. ef 1899), Secu 399 575——Pre- 
ceedings, abandonment ef—Delay. 

The petitioner was convicted on the 38th of — 1916 for not having 
complied with the requisiton which was served upon him in May r915, 
requiring him to do certain things i» connection with his premises and 
relating to the drainage therein: and, ho was fined Rs. s. He did not 
comply with the requisition and on the sgth of August 1916, a” 
fresh complaint was made against him. The charge was for faillng to - 

_ comply with the requisition under section 199 of the Calcutta Municipal 

~ Ac requiring him within Go days to make a house drain emptying Into 

7 the rower ard to do other matters (after belng convicted and fined Rs. s 
on the s8th January, 1916). These proceedings were taken under sec- 
tion 575 of the Act. On the sgth of August, the accused’s son appeared 
and said he was making arrangement for departmental éxccution of 


* 
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work. The arder was—‘ Two weeks'-time allowed. Fix rath Septem- 
Ace $ ber, 1916. On the rsth September proceedings were stayed fof one 
month at the instance of the prosecution. On tho asth February 19019, 
an application ‘was made to the Municipal Magistrate or the revival of 
the proceedings which were stayed in the case pending the disposal of 
party's application for departmental execution of work. On that the 
Magistrate made tho‘ following order on the 18th September “came 
revived. Issue summons for 16th October, 1919." On the aoth No- 
vember, the petitlonoc was convicted and was sentenced to p daily fine 
: of eight annas for go days from tho 18th a So that is, Re. 15 ` : 
in all: . ui 
PES X RON ves gut dol 
that occurred, namely, from the tath of September 1916 till the asth of 
February 1919 as nothing was done with regard to the. proceedings, the 
proceedings were abandoned, and the order of the Magistrate convicting 
the petitioner of offences committed from the 16th of May and 30 days 
afterwards, was invalid. Namdo Lal Guha v. Corpecation ef Calcutta’ ~. 34x 
.Eectmeat — Liezitation —Reni, payment ej —Reni, eukaucemen? of— Presump- d 
— Hen—Bengal Tenancy Act (VII of 1885), Sec. 50 (2)5—Kabulicz. 
Defeadants Nos 1 and s, who purchased the tenure in sult from defendant . 
" No. 4 paid rent for about 37 years and the rent was accepted faem them. 


Held, that the plaintiff could not get Shas possession of tho tenure as his - 
right to do so -was barred by limitation and hence could not Ignore the 
right of defendants Nos. 1 and 3 who wero entered in the record of rights 
as tenants. 


Tho plaintiff produced a babuliat of the year 1840 executed by tbe prede- 
_cemeor-dn-interest of the defendant No. 4, tho vendor of defendants Nos: x. 
and 3. There was an express stipulation -in the habmliai that the 
tenants would pay enhanced rent according to the parguna rate ; 


Held, that tho kabuliat might be considered either as a new contract under 
which -tbo tenants agreed to pay enhanced rent, or as a contract coo- ~ 
* taining receipts af the incidents of the tenancy which was In existence 
from before. The rent was therefore enhanceable. Upesdra Nath Chess 
v. Dwarka Nath Biswas EC wee - we 178 


m 


gen Endowment, manager of, power of; See Pala, transfer of ee e y 


Eadewmeat of recent date—Right of appolatment of shebait—Founder making 
no provision for the devolution af office ; See Shebalt "T d t74 


Equitable moctgage—Memorandum emiodying contract—Title deeds, deje- 
: sity. : 
Where the memorandum accompanying an equitable mortgage, does not ^  ; i 
embody the contract between the parties, but isa mero record of certain ° 
— facts, an equitable mortgage may be ectabllahed by the mere deposit of . -> 
title deeds and the advance of money of “such deposit, notwithstamding - 
the Provislons of the Registration Act. 


Ld 


E il 


E 


e * 


-~ 


*. 
- 
. 
w - 5 ` 
* 
P 
* z 


T 


Equiisbie mortgage—({Conid.) 


Defendant No. ı mortgsged certain propértios to the plaintiff under two 
successive mortgage bonds, and delivered to him the title doods of the 
property. Subsequently, she took a loan of Rs. 1,500 on executing the 
protulmory note in sult. Simultencously with the promissory cote in 
question, a letter passed from her showing that the title deeds which re- 
mained in deposit with the plaintiff would remain as security for repay- 
ment of the loan. The memorandum was written after the promissory , | 
note, and after that plaintiff made the payment of Rs. 1,500. 


Held, that there was no mortgage created before the letter was written 
Bhoirab Chandra Boso v. Agath Nath De — 


Esteppel—Sult, maintainability of—Suit to avoid ganti tenwre—Kabuliat ` 
executed by, setiltment-holder in favour Aa een 
ditions of—Abandonment. 


‘The sekal in respect of which the sult was instituted, was settled for a term 
of years with A. A treated & gusii Interest [n favoar of some of the de- 
feadants oc thelr predecessors. - His interest in the meka? was sold for 

. arrears of GSvernment revenne and was purchased by the plaintif in the 

~ present suit. Shortly after the plaintifPs ptrchase, the settlement officer 
settled the rent payable for the mekal and the settlement was made on 
the basis of the rent payable by the gextidar. , Tho plaintiff shortly after 
, executed a babuliat, in which be agreed to respect the recorded rights 


` posscascd by the undee-tenure-hokdens, rights of the village headmenand -~ 


others in the saki estate. The gantidars were never in possdesion and 
exercised no right as gantidars bat the plaintif had not acquired any title 
- by adverse possession : A 
. Held, that the plalatiff was bound to recoguíse the peng tenure and could 
not question Its existence and hence a sult for a declaration that the defen- 
dants had no ganii interest in the disputed meka/ was not maintainable : 


There could be no sb&ndonmen: by some of the gatiidors. Jarip Sardar 


v. Jogeadra Nath Chatterjee ` on dii * T 
Evidence —Fazmily conforming to religious or social rites and WES CoD MODE 
© with Mitukshara law; See Burden of proof ui * * 


, admissibility of—Accused Sievioasiy bound down daderwastion 118 
of the Codé of Criminal Procedure ; See Thieves, gang of, belonging to— 
, admissibility. of—-Answers give in examination — Unanthorized 
* examination of insolvent ; Ses Insolvent AS dui "- 
—— aalsmissibility ef—Hwidence Act (I of 1873), Soca. 9, 11, 14, 15, 167 
— Accused, identity ef—4Assoclalisn— Letters Patent, cle. (35) and (46) 
— Procedurs— Fury trial—Reasenable certainiy—Right te begin—Bwi- 
dence of motive, if admissible Criminal acts other thon these covered 
by indictment, if admtasible—Acts connected topether—-Evidence of 
"o collateral facts—Adweissibility of evidence depends on what—DBvidence 
af general disposition, habit and tendencies, if admissible—Bvidence, - 
sdmissibiliip cf, by what lam to be deierminsd. ' 


~ 
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EvrMeace—(Contd.) . l 
A and B^wore charged with theft committed in 1914, In the house of a pfos- 
. tituto; evidence was brought forward to show that C and D committed a 
theft in the house of another prostitute in 1918. ia" somewhat" similar 
circumstances : j ; 


Hold (Chaudkorl, 9. ET ER OE TE TS 
andor section 9 or under section 11 of De een prea eer 
i that A and B were the same porsoos aa C and D. 


` 


Facts to establish that A and B had “hunted in couples,” and, in several 
instances, taken part fo thefts from ‘rich prostitutes, that Is, a series of 
incidents from 1914 to 1918 to establish that thoy have lived together and 

~ had transactions together, that a system had been followed by thea, that 


^s 


they used to go about together under different names and had associated i 
` together with an evil motive, namely, the commission of thefts from rich — 


prostitutes, were sought to be given [n evidence : i 
Held (Chaudhuri, S. dissenting) ‘that such “evidence was not admimible 
« either under section 14 or under section 15 of the Evidence Act. 


(Choudkuri, F. doubting) under clauses 35 and 26 of the Letters Patent, the 
cage resorved or certified should be finally decided on reviey? and not 
remitted for retrial : 


(Chaudhuri, F. oxpreming no opinion), A E od ib Hi Cow: 
In cases reserved oc certified, to investigate, whether, indepeodootly of the 
evidence objected to and admitted, there was sufficient ovídenco to justify 
the verdict ef tho Jury. 4n examining tho evidence, tho Court must’ coo- 
sider, whether it can, with reasonable certainty bold that, even E the evi- 
dence improperly admitted had besa excluded, the jury, spon the realdue 
of the evidence, sould Reve: perag nt Ur ic Faek ot ally: 


; -`~ 
The counsel for the accused hara. right to begin aod hasa right to reply: 
- Per Moobs?jee $.: The Indian Evidence Act probibits the employment of 

any kind of evidence ibt specially authorised by the Act itself : 


Tho gist of section 15 of the Indian Hvidence Act is thet unless there ls a 
efficient and reasonable connection between the fict to be proved and the 
evidentiary fact, that is, unless there is in substance some common link, 
they cannot form a series. 


Evidence of general disposition, habit and tendencies, is not relevant. 


Texts E P ER aitescs causot be received as substantive evidence of 
the offence on trial, though under section 14 of the Evidence Act, eri- 


doucs may be given of intention and like matters where the factum of such - 


intention or Uke matters is relevant. ` " : 


‘The admiaibjijty, not merely the weight, of the evidence depends upga the 
evidence of such condact as would authorise a reasonable inference of z 
nystomatia purvutt of tho sesto crimini object AE: 


.579 
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-Evidemnoe —(conid.) à 


The Judiclal Committee did not, by their decision: in Swhrahmaniya v. " 


King-Emperer. overrule by implication the series of cases In Calcutta 
and Bembay where the High Court had, in cases reservod or certified, 
reviewod the evidenc? and determined the question of guilt of the accused. 
- The decision of the Judicial Committee must be limited to cases of the type 
then before them, namely, where the trial had been conducted In a mòde 


had been erroneously received or improperly rejected. ’ 
Per Chaudhurl, 9.1. It is wrong to-zay, that section 1 of the Indian Evl- 
dence Act only deals with :ntention as opposed to accident, 


~ Evidence tending to show that fhe icu Dave Dead guilty of aa ects 

i other than those covered by the indictment ls not admissible, unless upon 

the issue whether the acts charged “against the accused wore ‘designed or 
accidental or unless to rebut a defence otherwise open to them Is, 


It is tho general rule of law:to admit dvidence of motive. Evidence is admis- 
sible of asy acts or doing of the person. accused rf such acts or doing are 
so connected with the transaction under, chargo oc are of a character so 
similar thereto as to lead to a reasonable inference that the prisoner com- 


mitted the act charged. Emperor v. Panchu Das ` wee - 
/ 
— — admissifijlity. of—Previous conviction for an offence under Indian 
: Penal Code ; See Thieves, gang 61, belonging to - sii 
, admissibility of, against other accused persons—Accused approves, 
x / evidenco of ; See Thieves, gang of, belonging to ~ .- — 
— —, Rdmissibllity of, by what law to bo ————— Ses Evidento, ad- 
, misenbility of E on eee eas ne eee 
——, Admissibility of, depends on, dic Eo M E object ; See 
— T Evidence, sdmiibility of Loud ui aes ae 
l ——— of Collate offmice, if can be recsived as substantive evidence of the 
offence ; See Evidence, admissibillty of " - vee 


~ 


— — o£ general deposition, it relevant ; See Evidence, — of yp. 

—— of general habit, if relevant ; See Evidence, admissibility of — 
of general tendencies, if relevant ; Sve Evidence, admissibllity of .. 
of previous conviction, if admissible ; See Thieves, gang of, belong- 








ete 


ing to € en "m d a 

— À— of a participator in crime ; See Misdirectlon == 
Evidence Act—Evidence not specially authorised A Act; See Evidonce, ad- 
missibility of s. d iss vis — i 
— 2, Sec. 3—‘Proved’— Strictly proved—Civil Procedure Code, 0.47 
R. 1, See Review * os e. ons 


— (Sect. 9, 11—Commission of Crime by other person in another 
place, in Somewhat similar circams'ancos ; See Evidence, a iu fibibliity 


any * eeu 
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entirely prohibited by law, and cannot be extended to cases where evidence - 
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PAGE. 
Evidemce Act, Sec. 14—Evidencs of juténdaa: when can be — Seer ` 
. Evidence, admissibility of * = * i 403 
, Secs. 14, 15—Haatiag in Couples Séries of tr&nsactions ; i 
See Evidenco, admissibility of . T - * 402 
— ser g Sec. 15—Series ; See Evidence, admissibility of us ° — 402 
» Sec. 14, xopo of ; See Evidence, admissibility of . we 403 
— — Sæc 17— Ad niissibility in ovidenco-——Answers given by insolvent 
accuwed on former proceedings ; See Insolvent on - we B09 
M, Sec. 33 (1)— Talab baki paper ; See Rent, suit for x 68 





, Sec. 34— Talab baki papèrs; evidentiary — of ; See nep 

suit for t oo (TT) ort 68 
, Sc, II4 Ill. fc} Hares obtained permission ^to bid— 
Evidence, absence of—Transíer of Property Act, Sec. 99; See Bode mp: 





: tion, suit for ee -x Lead dea Tas oe saa 98 
Ta mmm, Sec. 133, cope of; See Insolvent — oe es l #0) 
Examizatiom of petitioner for. search warrant—Procedure ; See Search 

Warrant - m m ove 267 


Execution for cost»—Mortgago decreo—No personal liability in — 
Court's decislon ex parte that no supplemental decree under O, 34 R. 6 of 


the Code of Civil and oap 3 See Resjudicale „u xis 482 
Paligre to decide 2 case—Judgo, daty of ; See Inherent power m. av 48 
Free consent—Ralinguishment of dower debt ; See Dower © un ae” 
Gevorament of [edis Act, 1915, Sec. 107—Powe:s of High Court ith respect 

to Subordinate Courts ; See Jurisdiction ais e - 183 
Grandfgiher's daughter's son's son, if excluded ‘from Inheritance Sgen) 

p See Probate .., = ius — s 81 
* Grant, lost ; Ses Presumption ... — e 801 
Guardiàa, appointment of—Grandmother capable of keeping the child in ^ -~ 

suitable physical surroundings ; See GpardianshIp — à 465- 


 Gaardianskhip— Mother leading an irregular hje- Guardian appeinted, — 
ef— Guardian, abpeintmeni ef, considerations fer—Meiber, i per- 
manently forfelis her right te the custody af child. 
Guardianship of a migor child is given temporarily-to grandmother instead å 
of to mother, who was leading a very irrogúlar lifo at tho timo of the 
institution of the proceeding and ber conduct was such that it would be 


wrong to confide a child to her. 

The mere fact that the mofher is unable to earn more than a small and 

| possibly precarjous income is in itself no reason for depriving her of the 

The fact that thé grandmother is able to koep the child in very suitable 

* physical surroundings, has welght in the consideration of the question 

o whether she should be appointed guardian. ; 

- The mother by such appointment, does not permanently forfelt all her 
natural right to the custody of her child. Mrs. Whalfred McQilea v. 
Mrs. Winifred Chapman ; ... mi - -9 - 365 


~ 
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peselbly precarious income ; See Guardianship... T * 365 
— of a minor child, Hf can be given to grandmother, instead of to 
mother; oe Guardlansh{p TT oe ow C aes ` 865 
Guilty, plea of, pamed on a mistake A See Criminal Procedare 
Code, Sec. gt b A id äi 133 
Heirship, teet st Dayabhaga € benefit j See Probato n 81 


High Court, if can deal with the case of an accused person not appealing 
against his conviction, in an appeal by another accused, and sot aside his 
' conviction ; See Misdirection a s — * 


Modu ‘family migrating. from one prqvince to — — axi 


faxilly relation j See Burden of proof +: oe the 
— family residing fo a particular province—Law of place; See Burden of- 
proof Sab ate 3 ont ~ v .-— “ tts 


Hiudu widow—Adminisirairiz— Selling immosable property with the leave of 
Ceurt—Purchaser, (/ to prove legal uscessity—Prepriety of order er 
decree, if can be challenged collatera'ly. ? 

There is nothing in the Probate and Administration Act, which would jus- 
tify 2 differentiatíon between the powers of an administratrix, who bap- 
pened also’to bya Hindu widow and heiress of Hee naea Aod thee af 
.any other administrator under the Act. J 

À purchaser of property from a Hadu widow, who wasan administratriz of 

- her husband's estate, by virtue of leave obtained from the Judge of the 

Probate Court, ls not required to prove the logal necessity for sale. 

F The propriety of an order or decree made in a cause, In which the Court 

has jurisdiction, cannot ba Challenged collaterally. This principle "is 

. applicable to a case where a party is seoking In Land Acquisition pro. 

* ceedings to go behind an order of the District Judge pamed in his Probate 

jurisdiction many years ago: Choml Lal Halder v. Mokskada Dobi F 


1 eee ae aie power of; ‘See Hinda widow do i 
—— —— Zemindari—]Junlor members; See Maintenance os v 
Imp: ovement Trust, Board of, Lf required to delinnats on the plan the building 
Ecos a (Govorümont for sanction; Ser 
Bullding sites i i” ona wan bha ane 

Tos E T E TE (2) of section 78 of 
the Calcutta Improvement Act, if disentitled to reject the application on 
cur tb ee eee ere Pere ree 


~ 





Bullding sitos Qi m et oe no o 
Indian Arbitration Act, Soc. 14-—Objection, how proceeded: with ; Sr Sult, 
~ maintainability of. . d Qn MEL om V m 


Infereace of fact—Lost grant H oe Presumption x TT 2005 s. 


gor 
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e. Inbeteat power—Cicil Procedure Ceds (Act V of 1908), Se t pit 
Pourt—Misapprehension as to result of suit. 


1 æ On the a3rd May, 
Migh Court, allowing the claim of the plaintif.. On the rath May, 1919, 

a receiver was” appointed by the Alipur Court of the plaintiff's property. 

> ‘The receiver did not know of the suit until after the decree and the 
UN , learned Judgegf the High Court did not himself know when he passed 
hie judgment on the 23rd May, of the appointment of recelver by the 


H x Alipur Court. An application wás made by the recelver for substitutió: 
We ox and for setting aside the order of dismissal of the suit'aad of the decree, 
dated the sard May. It however appearbd that there was no order of 
dismimal of the suits The learned Judge on the application thought 
that Inasmuch as tho suit was dismissed, i should ‘exercise his discretion 
and refused the application : 
Held, that the appellate Court should exercise the inherent power ate: 
section 151 of the Code af Civil Procédure to make such orders as might 
"  benecomary for the ends of justice, Nilkasta (hose v. Swarnamoyee 
* di - Dasel om aes -- 20m f oe * o4 





ef parties, ~ * 


It be the duty of a Judge to try the causos set down for trial before him -and 


s the failure of the Court to decide a case after submission cannqf be per- 
mited tp: Getent Hon subeant] sig tte 0f & Hugaat, 


The judgment-debtors and E E the petitioners, —— 
against an order of the Subordinate Judge of Monghyr dated the’éth Jane, 
1904, In the matter of an application for restitution in oxecution proceed- 
ings, in the High Court." The appellate Court ‘on the 13th February, 
1906, passed the followingwrder: ** We suggested to the learned Vakil 
for the appellants that perhaps the best way to deg! with fhe case would 

-  bethat the appeal should be withdrawn, leaving it to the present appol· 

C lants, who are tho judg ment-debtors and olijectors, to bring a suit to 
recover possession of the property in dispute, the present decree-holders, 
respondents, undertaking that neither tho present proceedings for reatitu- 
tion, noc the fact that the previous sult brought by the present appellants 
was subseoquently dismissed for noo-prosecution on the sth March, 15603, 
shall in any sense bo treated as a bar to any fresh suit ‘which the present 
appellants may be advised to instituto in relation to the disputed property, 
Both parties agreeing, wo by consent make the order accordingly.” . 

On the 19th. April, 1911, & sult was accordingly instituted in the Court of 
the Subordinate Judge at Monghyr. Tho sult was tried on the merits 
and was disnlsscd, on the 14th 'August, 1 1913. "The plaintiffs lodged an 
T appeal in the High Court on the 16th January,’ 1913. Tho appellate 

á Court, of its own motion, on the 4th June, 1915, held that the sult was 

. 9 barred under section 103 af the Code of Civil Procedure of 1883 and 

dismisecd it on that ground. The plaintiffs then applied oa the rst 


Fudge, duty eee decide & case—Subsianiial right 


130 


8 
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. September, 19:6, to reecind the order made by the Division Bench on — . -77 7 | 
their appeal on the rath February, 1906, so that the appeal „might be . 0. 


restored qnd beard on the merits t 


Held, List ha Court bublaborent paar Lost dle arde Ed canable dt 0d " 
discharge the duty cast on It as a Court of justice to determine the- con- ' l : 
troversy between the parties, Kalyan Singh s. Ramgolain Stagh © x. ET ee t 
Isjeactio x— dwerd, invalidity of— Practice, difference ta—-Diseretion,. inas 
It is a matter of -procedure and not of substanco thatthe party complaining - — T 
of the invalidity of award would have to apply to the Court to have the m 


.- . document taken off the file. An interlocutory injunction should nòt be 


granted upon novel considerations interfering with arbitrators by reason 
of difference in practice between the Arbitration Act and the provisions 
_ of the English rales.- 2 . 
Aseuming that the High Court nas jurisdiétion, it is enticely in ft discretion 
to Grant, or refuse an injuncHon restraining a party from proceeding with = - 
' arbitration. .Jeyial & Co. v. Gopiram Bhetka ... — eR 167. > a mi 











» grant of—Equally efficacious IRDOMY CAP DA REE mee Ever & 
` injunction te one oo l e. aes eve “259 
" right to j: See Perpetual injunction NL — 259, ` 
, right — — 53 $4867. See Porpotual í 
Injunction” Sut “oe i $ wc 269 Aes" 
— —. alga fy pcan ith wlan Dices X 
High Court; See Injanctiod ds vis us — . 167 


Insolvency, application fore-Several debtors—Mitakshari joint family. 
A joint application” against 7 persona, members of a joint family, who are 
jointly liable, for insolvency, is not maintainable 3 Me Charan Saka v. 
à Hari Mohan Basak * in emp. s) us m 206 
lusolveat-—~Cherge — — Insolsency Act (UL of 7909), e 
“Secs. 36, 103 A (1}—Chargs, error or leregularity in, effect of —Char se 
of. alternative intentions—Notice of charge—' Concealing’—Preventing — . 
° production—Rembving a documenti Books purpessly withheld, how is.. . 
- preve—Appellate Court, power of—Findiag ena. charge-— Omission - by 
trial Cowrt—Volumtery statement—Statentwnt by accused in examina- 
tion without objectien—Hoidence Act (I of 18733, Ses. 17, 193—Adseis- 
stow—Statement of the accused im former proceeding —Compulsion-~ — 
E S E TE EE, tn solvent — Witnesses: . 
story, part of. - us j "A p 
i Nó orror or broguldsity ida charge framed in a proceeding ander the Presl- a 
E dency Towns Insolvency Act, will call for a reversal of an order unless it > eee QUT y 
“Wp fact has occasioned a failure of justice and in determining whether a Pgh 
. ' there m so the Court shal have regard to the fact whether the objection 
` could, and should have been, raised in an carlige stage of the proceedings. ^ USES iu c 
Hi Sv ene cecal saco that Ses eost mabe ts prono against = 


r i s 
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e Igsolveut—(Coxtd. ) 


him elther of two alternative intentions he cannot, as he must be ready 
° e to meot & charge, In respect to both, be prejudiced by a charge of having, 
had both intentions. Concealing is & fornr of defeating the object of the 
Presidency Towns Insolvency Act, and therefore, the «second infention 


t 


must -refer to other modes of defeating the Act. EREE * 


prevent an accused having had both intentlons. v 


- | X ts genocally necessary that an insolvent should have notice of the charge — 
i which it Is proposed to make against him. e 

Removing & document is & mods of preventing its production and — 
2 a notice to the effect *' surreptitiously and dishonostly removed or caused 
to be removed from the custody of the Official Assignee your diary for 
1918,” is sufficient, though the terms of this offence & e nob. those men 
tioned in section 103 of the Presidency Towns Insolfency Act. 


To establish that books are purposely withheld, it must be shown that they 
exist, foc preventing presupposes existence. . 


pO NN , The appellate Court with all the materials before it, can, in appeal, make a 
- finding of the intent, if this was omlttod ger incurium by the Judge, ` 
" The wou “Any person” In clause (2) ^of section 36 of the Presidency 


Towns Insolvency Act, refer to the same words in clanse (1). Such 


porson may be brought up for examination. But- this canto -bo the 
Insol vent. ws 


The Court has power to examine an insolveot aves W section 35 of the “Act 
were not applicable. The Court must have full €ontrol of an insolvent. 


A statement made by an insolvent In ‘his examination without objection from 
bim, is volantary. . 


in 

which a witness voluntarily answers a quostion and those in which he & 

compelled to aiawér, and gives him a protection In the latter. of these 
casos only. i - 

Answers given by the insolvent accused on the former procoedings are 

+  adníssion coder section 17 of the Evidence Act; they are relevant and 

admisible unless excinded by sections t8 to 31 of the same Act. Even 

therefore assuming the examination of an insolvent was not authorised, 

‘ the answors given on such examination without objection are none the 


which excludes a confemlon, then under the Evidence Act the fact of 

. . compulsion might affect the welghtof the evidence but not its admissibl- 
+ Hy. * - — 

lt is open to a Court to accept part of the story of one witness who is not 

- reffable if it be cocroborated by another who is reliable. Joseph Perry v. 
The Official Assipmoe of Calcutta .. — di us d 

f o Insetvest, Court, if can examine; See Insolvent = .. Ji 
A —— oXRmination of, unanthorlsed—Answors given, F adzrtasible n evi- 
^ dence; See Insolvont ai: ar T m 


d less admissible. Even If there wore chmpulsions, not being of the kind 
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Inselvest, if to have notice of charge; See Insolvont sat * 209 


Interest —Meoney due for werk dons—Deiay in paying—No writing—Ne proof 
i ef actual less—Contract Act (IX of 1872), See. 73—interest 4c (Act 
XXXII of 1239), Sec. Y, A 
A creditor, f sot entitled to any interest under the Interest Ack, not de- 
barréd from claiming Interest by way of damagor under section T3 of the 
Contract Act. - 


Section 73 of the Contract Act réquires the creditor to prove actual loas : , 


Interest by way of damages is 20t recoverable icum deten» : 


tion of an ordinary debt. 

Tis vid sued 
for labour and materials and Rs. 188 for interest, Thore was no written 
contract and no demand In writing of interest." It was not alleged that the 
plaintiff sustained actual loe by the detention of money : 


Held, that neither under the Contract Act, nor under the Interest Act, the 
plaintiff was entitled to interest for the money due, "Presoanemoyi Uke. 
shani v. Gopal Lal Sicha ^", ev is o 

————, arrears of, on mortgage--Suib for recovery of rent—Sum to be 
applied in satisfaction of interest due on mortgage ; Ses Redemption, 





guit for i Sw "v ome ae oon 
» if can be rÉcovered for the more wrongful deteatiun oF'acdigary debt; 
. See Intorost - - 

lateriecatory injunction—Norel eSosidera lon —Dilleccoce in — J See 

—— eei ` em as * 
Estecfocatory erdet--—Procesdinss, stay of —Arbitrobiow—Impeaching contract 

~—AMisrepresentation fo ausid contract. 

An arbitration proceeding is to be siayod when a plaintiff Impeaches a con- 


A misepresentatifin should In fact materially induce the contract in ordec to. 
_ give a right of avoldance. G, M. Biria k Co. s. Jokucmall Promsakh ... 


faterprotation of statutory law Sev Sult, maintainability of — -© wn 


Irregular sala, effect of; See-Redemption, suit for =. ns 

Joint application agalnat members of joint family, Jolntly liable, if maintainable j 

; See Insolvency; application for isi i — 

Judge, acting as counsel, before elevation to the Bench, if can hoar his former 
client's caso ; See Counsel -~ — — 

———, duty of—Trial of canses—Failure’ to decide a I See ient 
power * a 

before lora onda Beach,’ 
acting as counsel In other matters for one of the parties; See Counsel - 

Judgmomi—Document preparsd by a party; Ses Thieves, gang of, belonging 
to ^ Hi^ we aa e" . — * 

——— —, when cogcluslve— Essential pre-«equisite—Civil Procedure Code, 
Sec. 11j See al * iss i * 


e ( 


P 


P , f 2 | M ý P” 
| Voh Xxxl] . iMbkX OF casis, 
f l 3 1s M 


e 
“Maintenance Er " * Ew 0 - 

Pt e Jarisictien— Arbitration, reference to—Ciell Procedure Code (Act V of 1908), 
Sch. II Para 1—2AH the matters in suit—-All the parties interested must 

‘ o join in the cpMicaiioen —Pariy net appearing in ihe puii, consent a/— 

i - | Order of reference made without consent of all parties interested, if 
valid—Award mads eu suck reference, tf valid—Rules regarding juris- 


 diction—Hardship—Tockuicality. 


A Court bes no jurisdiction to make an order of reference under para. 1," 


Pts schédale I of the Code of Civil Procedure, without the consent of all the 
parties Including tho party who does not appear, interested. If an order 


be made without the consent of ‘uch noo-appeering party, it is egal and 


an award made on such reference is also illegal; — ^ — - - 
Per Moekerjee F—Whoo z Court la called upon to decide a inatter of furis 


À diction, no question of hardship, no consideration of technicality can be ` 


. permitted to'affect the judgment. ; ; 
The rules relating to jurisdiction should be strictly construed and the Court 
— should be astute not to permit litiginta to circumvent such provisions of 
— the Codo. Lidxram Nathmall *. Nandalal Kareri +.. d 
— —— - Coasent of partice—Walve— Acqulesconco ; See ———— 
d gage os evt "e - c. tet LI 
— — — Criminal Procedure Code (Act V ef 1808), See. 145~Sdagitirete, 
Auty ef—Likeliheod of immediate breach of peace—Ferciola disposses- 
a i ston. * 
The basis of jurisdiction in a case under section 145 of tho Code-of Criminal 
ig - Procedure is the likelihood of a breach of the peace. 


_ A Magistrate cannot proceed ender section 145 of the Code of Criminal 
S Procedure when there is no likelihood ofany immwodigte broach of the 
peace’ nor the occurrence of any disturbance. 


A Maple ta bound to witty “hiw sell, on.grounds Which are fondi; 
that a breach of the peace is Imminent in regard to a propexty of the des- 
_eription specified {rf secon 145 of the Code of Criminal Procedure, that 
a dispute likely to cause a breach of the peace exists concerning them, and 
*  - that the grounds stated by him must be such as would satisfy a Court of 
revision, before which such a ceseanay be brought by any of the parties 

"t concerned. > ; 





"^ 


| A Magisirate’s finding that the second party was forcibly dispomessed'by the _ 


` . first party within two months before the Institution of the proceeding, is 
p notin accordance with law ; but the High Court cannot Interfere on this 
as it is not a question of jurisdiction. . Siy Naraysa -Mukherjee v. 

` Chandra Gheshal n a Lt cus 5 el dre 
: Pajustice—Criminal Procedure Cede (Ack V of 1898), Secs. 145, 

< j 435-439—High Courts jewer of interference —Groremeni of India * 
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J Junior metnbers of impartible ramibdar, if entitled, to maintenance; Ses 


E 


a 


N 


P 
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| Surtadictlon—(Conid.). ' o 


» * 
Per Newbonld F.: An omission to joid á md under sece 
ton 145 of the Code of Criminal Procedure is not an error of [jurisdictlon. . 


j Per- Hudg, 9.: Ordinarily a question of adding parties in proceedings under 
. ection 145 of the Code of Criminal Procedure does not go to jurisdiction. 


The power of revision by High Court of cases under section 145 of the Code 
Criminal Procedure is not. confined to questions of:jurisdiction alone. It 


“has power of interference in all cases of injustice. Mociram Bewa s. 
_ Mirjan Sardar MET — 


D 


Furisdiction, exercise of —Erbonsous action of Court in exercise 
of jurisdiction —Civil Procedure Code '(Act V éf 1908), O. 23, R. 1- 
: Order for withdrawal of suit—Order not within the scope of thy rule— : 


sm "v Lad 
+ LJ 


Seen 
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* 


Order, if valid —Fresh sul! with lease, if competeni—Court trying stb- D 


eatquent suit, if competent to enter into question of legality of order. 

An order for withdrawal of a malt with loayo.to institute a fresh suit, made 
under Order 23, rule x of the Code of Civil Procedure, but in circums- 
tances note within the scopa of tho rule, ;canoot be: treated as an order 
made without jurisdiction ; such order is qonsequently not null and void. 


A fresh suit instituted upon leave so granted is not incompetent. = 


- S 
The Court trying tho sabeequent suit is not competent to enter into the ques- 
, tion, avhother“She Court wich granted tho plaintiff permission to withdraw 


‘the first sult with liberty to bring a fresh suit had properly mado such 
order. e E ^ 


Jurisdiction may be defined to be the power of a Court to hear end deter- 
_ mine cause, to adjudicate or exercise any judicial power in relation to it: - 
in other worda,-by Jurisdiction is meant the authority which a Court has ' 
A. ta decide matters that aro litigated before it or to take cognizance of 
matters presented ina formal way for its decislon. T his jurisdiction of the | 
Court may be qualified or restricted by a varlety of circumstances. Thus, - 
the juriedictioafmay have zo bs considered with reference to place, value, 
and nature of the subject-matter. The power of a tribunal may be erer- i 


o cised within defined territorial limits. Its cognizance may be restricted 


to subject-mattecs of. prescribed talue. It may be competent to deal with | 
coatrovorsies of a specified character, for instance, testameatary or matri- 
monial causes, acquisition of lands for public purposes, record of rights as 
betweon landlords and tenants. This classification into. territorial jurisdic- i 
tion, pecuniary jurisdiction and jurisdiction of the subject-matter is of a 
fundamental character. Given such jurisdiction, one must be carefyl to 


~. distinguieh ewercies of jurisdiction. from esjetence -of jurisdiction ; for 


fundamentally different are the consequences of fallure to ‘comply with 
statutory reqdirements In the assumption "and in the exercise of jurisdic- * 
tion. The axthodty to decide a cause at all and not the decision rendered 
therein is what makes uꝰ jurisdiction ; and when there is jurisdiction of — 
the person and subject-raatter, the docision of all other quostions arising” 
ty the cage ls but an exercise of that jurisdiction, ` 

Á s 


. ` ` 


= 


^. 
P 


+ 
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Jurlsdicfiog—(Conid.). Po ee s 
The extent to which the conditions essential for creating and raising the 
Jurisdiction of a Court or the restrgints attaching to the mode of exercise 
of that jurisdiction, should be included in the — of ——— 
Itself, is sometimes a question of great ñicety. ` : 
" EEN Jurisdiction may be exercised, there must be a case legally 
before the Court and a hearing as well as a determination. A Judgment, 


pronounced by a Court without jurisdiction B» vold, subject to tho well- . 


known reservation that when the jurisdiction of a Court is challenged, 
the Court is competent to determine the question of Jurisdiction, though 


the result of the enquiry may -be that it has no — to deal with - 


the matter.brought before It. 


Jurisdiction does not depend either upon the regularity of the exercise of 
that power or upon the correctness of the decisión pronounced, for. 
power to decido necessarily carries with it the power to” decide — 
well as rightly. 


There is a cledr distinction between the jurisdiction of the Court to try and 
determine a oratter, and tha erroneous action of such Court in the dxercise 
of that jurisdiction. The former ?hvolves the power to act at all, while 
the latter involvés the authority to act In the particular way in which the 
Court does act. , The boundary between error of jodgment gud the 
usurpation of a power is this: the former is reversible by ane appellate 

2 within a certain fixed time and Is therefore only" voidable, the latter 
is an absolute nullity. : 

When parties are before the Court and present to It a controversy which the 
. Court has authority to decide, a decisfon not necessarily correct but appro- 
- printe to that question is an exercise of judicial power or jurisdiction. 

So far as the jurisdiction ‘Itself is concerned,’ it is wholly immaterial 

: whether the decision upon the particular question be corre: t or incorrect. 


A Court may hare the Hght aod power to determine the. status of & thing 


aod yet may exarciss Its authority erronsously ; after jurisdicÉon attaches . 


in any case, ali that follows is exercise of jurisdictlon, and continuance of 
Jurisdiction is not dependent upon the correctness of the determination. 


~  Hridey Nath Roy «° kam’ Chandra Barna Sarma 7 — = 
— — clamification of; See Jurisdiction - - ae F 
— — y continuance of—Judgment, correct ; See Jarisdiction os 
—— — —-, Court judidally considering and adjudicating question of —Res 
judicata ; See Sab-mortgage — as Om 
— —, exerdiao of y See Jurisdiction ... "A ie 
——— —À, exercise of, what bs j See Jurisdiction — wets 
— LL, how exercised j See Jurisdiction . Tx às — 
— — question of— Hardshlp and technicality ; See Jurisdiction , — 
— — rules of, how codistraed ; See Jurisdiction — - 





, what fs ; See Jurisdiction = -€- 2 wa € 


€ 
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Jurisdiction of Court, conditions essential foe creating and ralsing, Steht: of ; - 
` See JuriedicHon, i * “ae oe e 070 48$ 
of Court to grant á review ; See Review me - v 134 
m X of Court to try and decide a matter, and erroneous &ctioo In the 
exercise of that jurisdiction, distinction between ; See Juyisdictidu on 


- Jurors wrees, report qf—Absence af ime af the furere af the time of investige- 
; Hen—Repert, tf i y — PETTER duty 
ef. 


EE E EE the Criminal Procedure Coda, - 


- Is defective when. any four »ut of five jprots were present at the time of 
" of the investigation. Such a report is illegal and not to be relied oo. " 
Tho Magistrate should allow the proceedings to go on with a fresh jury. _ 
E ^ Sctmat! Dasya v. Nibaran Chandra Gkose — — — — 
Kabalat executed by > mortgagor to mortgages as regards m mortgaged . land — 7 
Parties, relation between ; See Redemption, salt for p s 
Lands, mortgaged, lot out to martgagor, If alters the relation botwoea paries; — 
Ses Redemption, salt for : m - — 
acquired, market value of ; See Land acquisition et WX * 
Laud acquisition —Laxa Acquisition Act (I of 1894), Sec. 23, Sub-sec. (1) cl. (1) 
| — Value of land—Marbei value of land—Tenant-at-will, intérest ef. 
-© + ‘Fe value of laad acquired under the Land Acquisition Act, should ordi- 
narily be determined as a whole and tho question of gpportionment of the 
. com pensation awarded amonget claimants of different degrees should 
thereafter be taken into consideration. ] 
The market value of land is tho price when It is offered for salo by ono who `. 
desires bat is not obliged zo sell and is bought by onp who is under no " , 
necessity of having it. " à 
` In the determination of the question’ of market value, a Court has to look 
to the commercial value rather than to abstract legal rights. 
Though the interest of a tecant miy be ao precarious that he and his trans: 
. -ferec may be compelled to leave the land at the will of the superior land- ^ 
* lord, his Interest cannot be sald to hare no market value. Sadka Charan 


Roy Chowdhary v . Secretary of State loc India in ConaciP — on 
Land acquisition — Marker walxe— Hypothetical landlord and REEL Vacen: 
- ES . ~ 


+ 


The land when acquired, was vacant. Both the Collector and the Land 
i Acquisition Judge in making the award assumed the existence of a 
bypothetical tenant on each plot and calculated the respective values df 


what were designated as landlord’s interest agd.ralyat’s interest. The = 


à tend ok Pas e aH t Do velco: of those Tope wes tions 
' — as the value of the land: á 
á IPE TONE was E E E E A 


How much was recoverable by a landlord from a hypothetical tenant might » 


be determimed with some approach to accuracy from the rent receivable |- 
un" 


2 \ 
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- by him. But tho exact value of the raiyal’s interes! was dependent on a. 


number of unknown factors. Hem Chandra Chowdhury v . Secretary ef 


State for India. la Conadi ie ase ` =e oat 
Land Acquisition Act, Sec. 24 Sub-section (D cl. (Marto value of land ; 
See Land acquisition - wee one $ w oe 
Landiecd, solo, if can sell in execution of a money decree the — — hold- 
ing ; Sew Occupancy holding E ^'- - ws 
Landlerd and tenant—Kabuliat’ executed by mortgagor to mortgages ; See 
Redemption, suit for f he TM ae ® wae (€ vto 


M 


Law, pure question of, If can be raised at the hearing of appeal—Point not - 


raised in primary Court, nor mentioned in memorandum of appeal; See 
Perpetoal injunction e^ or nv xu wae e 


— — governing Hindu population of Beagal Migrations. "See Burden of 


proof i m" w. me one one —- 


Lega! nacossity, if to be prorod—Purebaso: from Hind widow, after loavo 
obtained from Judge of Probate Court—Hindu widow, administra ffix of 
husband’ s estate ; See Hindu widow” ... 2 [odd asi 


— necessity, proof of —Mortgagee from a Hindu widow ofa portion of .her 
husband's catate-—-Mortgage granted after widow obtaining p meon 


from probate Court ; See Letterwot. administration S: "T 


T 

Letters o/ adminisiraiion--Grani te Hindu widow, effect of—Alienation by 

Hindu widow, after obtaining permission—Ingpal necessity, {f to be 

preeed—Creil — can decree the nullity letters of tice ie 
M f Š . ` 
A mortgagee from a Hindu "widow of a portion of her hugband’s — 

sdyanced money after the grant of leave to the widow, who had obtained 
df letters of administration in respect of the ostato, to mortgage, is not 
^ under any obligation to Inquire into legal necessity - for . mortgage. Fo 


R 


challenge such a transaction, it is to be shown that the person who got. 


the sanction knew that the facts were false or that he was instrumental 
in gotting the ordec from the Court upon false representation |. X 
A civil Court has'no jarladiction to declaro the order as to grant of letters of 
` administration as null and vold. The proper Court to set aside the letters 
: of administration is the Probate Court. Amuada Charan Mandal v. Atel 
Chandra Malik - ane - 5 —* 


Letters Patoat, d. (12)—''Clixy. on business’? ; “See Sult, ——— of su 
» cl. (12) —" Carry da business’’—Granting rights to managing 
‘agoot 5 See Sult, mainfatsability of ~ a - b 
, cle (ia) Llave io sus for datoccing uale of ——— properties 


— 








of mortgagor by sub-mortgageo ; See Subzmórtgage I — 


— d. (15}—Judgmont—order refusing to imsue commission to ota- 
mine witnesses ; Ser Appeal 


woe " u "^ PII 


ed 


52 


379 
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. Letters Pateat; C7. TE EE ESTE PORRAL ay s some poluls by the 
NS Divisional Bench — Decree —All points open fer consideration — Regisira- 


Hon-—One of the parties appearing fer registration, «feet sf. te. 


a rg ‘Where tho transactions’ were separato ani independent, and: if the learned ` 
Judges of the Division Beach were agreed as, to one or “more of ‘them, A 
Mni E ae a 


oc the others. — 


The whole case — open ‘in an appeal aide the Letters. Patent agilnst the 

* decision of the Division Bench and ali the polnts necessary to bo investi- 

“gated ‘for the determination of the Sneton. of the correctness of tho 
decree are open for consideration : 

and the other; he: is competeat to present It for registration and the rogis- 

tration is not Invalid for.non appearance pf the other party | Gopeswar 

Pyde v. Hem Chandra es. —*8 


, Cls. (a5) and (ah —Case reserved or certiied— High Court, 


— — 





duty of —Evidencs, oxaminactoo dt— Improper admision ‘or menos of. 


evidence i See Evidence, adnimibliity of - » ^ e 5 C e 


— — — CLS.” (a5) and (16) Caso — or certified should be 
finally decided and not remitted ; Ses Evidence, admissibility o . w% 


ro doug 56—Diferenes ef ob{sien—Opinton of senior Fudge. j 


N preecile. . * 4 7 
Per Curiam A difference of opinion between two Jua of the High 
* Court regarding propriety, of an order under section 145 of the Code of 


Crimina}-Procedure is to be dealt with under section 36 -of the Letters ` 


Patont and the judgment of the senior judge prevails 1° i 
Section 439 of the Code-of Criminal .Prozedure, is fo be tead along with 
' &nd subject to the provisions of section 435 : 2^ 
1f a case is ontalde' section 43st of. the Code of Criminal Procedure, sete 
h tion 439 cannot apply to it. Mosiram Bewa v. Mirjad Sardar - 


ue execution. of—Limitatlen Act (IX of 1908), Seh. I 
* Art. 183 Ul. (5}—Application in accordance with taw—Appication fer 
— of i gal representatives. - + > 

An application was made for executlon of decree or the s6th March, -1912. 
Subsequently on the 26th March, 1'915, another application for execution 
"was made. Tho judgment-debtor diez before that application was made. 
- The'decree-holder therefore prayed in that application that the legal 
representatives of the deceased judgment-debtor, might be substituted in 
hls place after lesud of notice to them, and that the decretal amount ‘be 
roaliled by attachment of movables. The Court thereupon made an order 


" that the process feo be paid within three days for service of notice on the 


legal representativas of the deceased judgment-dobtor. The fre, how- 
" ever, was not paid and the execution case was dismimed'on the goth 


March, 1975. On the 16t3 Fobruary, 1917, the present application for - 


` execution was mado ; 
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Where's document Is execated by ons of two parties on behalf of hímseif - 


Pam C. * 
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Linton (contd) S Raw PEL n 
Hold EE A ion was E ua to application dated 
co. 36th March, 1915, wis in accordance with daw within.the menting of 
‘article 182 cl. t) st (he timita Ac Afiabaddin Ahmed e: Jeesdri 
x * — Narais Tewari - M" g D 

: Dispeesemlen  Prioeia purchase— Bengal Tenang Act (Vill ef ~ 

1885), ShI, Art. 3. 2 


- 


| The plaintiff end certain'Othor persons were the heirs of A. ‘The defendants 

Nos. 1 and £z were the co-sharet landlords of the jote which was held 
(004 by A. On the death of the latter, the defendants Nos. 1 and s disposes- 
° " sed the plaintiff from the land, they haviig secured a babala of the entire 


o> a See 





' land from defendant No. 8, one of tha heirs of. À. In a mit for joint : Í 


2E , posscenión in respect of the plaintiff's share of tho land :: ^ 
ie" Held, that the sult was governed by article 3 schedule — 
I .'7 Toaancy Act. Nabin Chandra Saka v. Sheikh Wájid, —— 
> Kia pmi Pann fret for Tem} 3 Ejectment € 


^ 


Limitation Act UP of 1908), See. 30 [nterest, part payment 
i e —' Agent daly, purum fore ach * ene as di 
, | jen family. © -, Í ue 
V5 Tho words ‘agent duly authorised’ in section #0 ‘of the Limitation Act, 
" . .. Include authority given by law ax well as authority given -by the act: of 
T ^ parties. "ut € l — 
' A salt was instituted on the 4th April, 1913, mgaimst defendants Nos. 1 
and 2, sons of A, for enforcement of a mortgage bond, dated the srst 
August, 1900, executed by A and d dant No. zr, The amount was 
; -borrowed for family purposes, vir, f dofraying the marriage expenses of 
S , defendant No. 1. A mortgage decree was passed in favour of the plaintiff 
i ' and the mortgaged properties were sold in execution of such decree. The. 
| malo procoeda having pored insufficient, an application. was mado for a 
< personal decree in respect of the balance. A part of Interest wah paid on 
thé 12th April, 1906, fram funds belonging to both dafendants, by defend- 
— ant No. 1 who was at the time the Xerta of the joint family, the father 
l haying died in the mesatime. Fhe defendant No. s was a minor. The 


. i ACETAT Non T RoR ie EES PERRA PEO So MES oe DIGE d 
for his minoc brother : 


X 
-. cu sos Held, that the application for personal EEEE E baal Gy ination: 
' as the peymont of interost saved the bar of limitation under section so of 
e -.  theLimitaiooAct ` y 


‘That defeodant No. 1 was an agent of defendant No. s duly authorised to 
make such payment, Chandra Kauta Bhattacharjee v. Bekari Lal Bhatta- 


wt ate J res * wae wee 


—— m practising without license Complaint lodged within 
a Tie. 3 monthe--Calcutta Municipal Act, secs. 578, 631 (1); See Profomional 
Licence oon [i [y = ena 


~ 
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$4 5, s the canctrta law founded. : 
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Limitatlos— Zeviem— Small Cause Court decrse— No deposit of costin iime— 
a Provincial Small Cause Con ris Ad UR of 1887), See. 17-——-Listtation Act 
(LX, ef 1908), Sec. g. — 


c 
, 


A mult was brought by the plaintif testa Small Cause Court for Rs. 125 
and at'tbo first heaging the suif was dismissed with costs On the isth ¢ 

, “day the plaintiff made om application ‘for review of judgment without 
depositing the costs. After the expiry of the period of limitation, on the 

r application of tho plaintif, Court made‘an order that- the amount of costs 


— should be deposited within a fixed time.’ The deposit being made the 


Court catertained the "review — eventually ware judgment for the 
pialat z 1 "e 

repe m HE MCN RR 
. ith law'and that the review abould not have boon ontertalnod. 5. 


^ Querre ı Whether section 5 of the Limitation Act is applicable to sath rd 


, Caso. Abdal Sheikh v. Makammad A iis - do 9 
"Limitation Act, Seca. 3, 5—Proviiclal ordor admitting appeal filed out sf dee. 


: — not objecting at hearing—-Appellate Court, Ec Ux 


metu, dismizwon tho groond of limitation ; Se Appt. oe * 
— eee oes trust In his favour ; l 
* ' See Redemption, sult for .. - sis 


———— Bec. 20—' Agent duly treaty UNA — 
well as by &ct of parties; See Limitation 2: E Ez 


.3 
, Sec. 20—Interest, part peyment of—Karta of the Joint family ; 
(4 w Limitation — - es "m am ‘i 
» Sch. I. Arts 120, 148— Salt to enforce —E for re- 
deipio Miric purchasing equity of redemption in ‘execution of 








i his mortgage decree ; Ses Redemption, sult for meee — 


, Sch. L,* Art. 148-—Sult by a mortgagor to — a trust in 
his favour j, See Redemption, sult for - 4 i (rm 
ma, Sch. 1. Arí i8» cl. (g)-—Applieaton in accordance with , 
law—A pplication ' for ‘substitution of legal representative of deceased 
jadgment-debtor— Application struck off for non-prosecution j See Limi- 
tation — Lnd wtf ve et [x] 
| Litgaat, Hf can instruct counsel directly ; Ste Counsel .. pa aie 
p—s, hin entitled to an-Infunction 5 See Perpotual Injunction . a 





Lest grant ; Ses Presumption w: ^ el ids ove m 5. S00 y 
— Magistrate, duty of-—Oficer’s opinion ; See Search warrant js wee, dt 


—— —, duty In a case under section 145 of the Code of Criminal Procedure ; 


See Jurisdiction oe . T T en 
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Batiteosnco—Impartible samindari— Cusim— Burden of prod. "- 


Apart from custom and frem cectain near relationships to the holder: of an 
impartible ramindari the junior members of the family of the xamindar 
l ` 2 1 ' 
r ;* ; . 
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* Maintessnce—{Cenid.). " P | 


have no right to malntensnee ont of it, and there la no tnvartable custom . 
* Ex by which any member of the family, beyond the first generation from the: 


ha last holder can claim maintenance asof right. 
-- The burden of proving the custom is on the porson who m it.- , Maka- 
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rajal of Jeypere v. Sci Sri Sci Vikrama Deo (aru - - 
T , right of, a recurring right ; Set Pauper sult . p Mess 
; , right of, how extingulshed or modified ; ‘See Pabor sil , | - 
| Market value—Court’s duty ; See Land acquisition "e a -E * 
EERE RE E E E N inforest ; See Land acquiaition — .. M 
(T value—Vacant land—Hypothotical tenant and landlord ; E Land C 
| "acquisition =k. - Mam e * k - 
| ral, how deterilned z Sø Land acqubtion' bus Pe s "a 
——> Valve of land acquired ; Ses Land acquired. ` o B "i 


Marrlago, dissolution of—Indian Dieorce Act (IV — Sec. 14—Marriage, 


— soleienisation of—Marriage, date ef. . S 
In. a divorce case before a final decreo is made the Court - must come m a 

. distinct finding upon the question whether the marriage | was solemnized 

im India and upon what date, though there is & statement in- a votlfied 


É l AS petition for dissolution of marriage that the partios.wero married te oach 
— othet To British India according to the doctrine of Christianity. Siugral 
Banthal v. Puraigi Santhalzi i tow ii — 
— ——, dissolution of, petition for, on the ground of adultery, delay in; See 
I Divorce T" m ^ ” eas ! vt e- 
Measicement, standard of—Tenancy, inception of--Kabullat, inconsistent: 
with ; See Presumption wee à e” I 


Member, expulsion of — Commitiss, iom cen esl Puls a uera juo 


The Committes empowered to expel a member must make a fair ‘enquiry 
Into the truth of the alleged facts, after giving notice to the member con 


P» 


corned that his conduct is about to be enquired into and giving "m an 


opportunity of stating hls'case to them. pe 
In order to determine whether a tribunal, which exercises & punitive juris 
diction on an alleged charge.of misconduct whereby a man may be 


Ee - deprived of his property, In the exercise of quari judicial powers, has 
et. ^. .gireh a decision which cannot be successfully challenged, the Court has 
Y * Sto investigate whether they have observed the rules of natural justico and 


also the particular statutory or other rules, if any, prescribed for thelr 

guidance: The rules of natural justico» demand that 2 man is not to: be 
-removed from ofice or membership or othecwise dealt with to his died- 
: vantage, without having a fair and snfficient noticó of what is alleged 
against him and'an opportunity of making bla defence ; and that the 
decision, whatever it is, must be arrived at in good faith with a view to 
the common Interest of the society or Institution concerned. - If those cdh- 
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, Member — (Conte). i / 

l ‘tons aro and, a Court of jio will not itecto with th docio, 
as ' Mohamed Kafoaddin +. A. B. Stewart - e wm 7 
Memorandam acconipanying an equitable mortgage, a mere record of certain 

P facts, if fo be rpgisthred y See Equitable mortgage - — T 
Migrafioa—Hinda family— Law, rostom and family relation ; See Burden of . 
pro — l - mM e woe sis e 
 Miscosdact— Connoctioa with conduct of pleader » Hs practicat and ima 
S e cen relation tp Court 5 See Pleallor, suspension of ^ zo cs eh 
"n unfitness to discharge profinlona dato Diipiary measur 
See Pleader, suspension of , * aa oe EE 
, ctiminal—Trial and conriction—Dlsbarment; Ser Ploader, ' 

^. suspension of oo — — iss E. 


of LO E E IRR T 
UN facs—Boidence ae Pepe IC COTES DUM ede cic E Á 
ner Testimomy of accomplice. ; 

Por Ckéudkuri and Shamsi Huda, $F: One G, E T EN 
cution and a goinosta:of a Marwari firm, loaded 135 bags of rice weighing | 
“about 354 maunds in a wagon at a station D to be sent to R and they 
wore s0 sent. The proper charge for tho consignment was Rs, 20-11 aa. " 
The Railway books showed an entry of Re. 8.4 as. against tht Item 
which was put down as 60 bags weighing 190 mds. The entry in the 
rokur of the Marwari firusshowod a debit of Rs. 10-4 as. namely, Rs. 2 

^ more. The actual quantity, proyed to have been sent was 254 tods, and 

J the Railway books a£ D contaied untroe ventres. Hs. 8-4 as. was the 
proper charge for 100 més, but having regard to the quantity, the Ral- 
way should have been paid Rs. 12-7 as. more.- G’s statement was that 

| the Station Mastet asked Rs. »0-4 as. from him ss freight and he paid 
that sum. ‘The entries in the Railway books were made by the Goods’ 
clerk and hl statement was that he made them under the directions of the 

Station Master accused : š 


pe Hela, that tho ofleace In respect of tho som of Ra. 2 was either ronlrog a 
"bribe, or that of criminal breach of trust. : 
That G was an accomplice in respect of an offence under soction i61 of tho 
, Indian Penal Code, which was an alternative case practically upon the 
‘game facts. a 4 
Fer Chaudhuri end Newbould, FF. | A Judge misdirect when he tells 
the jury that tho statement of oho accused may be taken for what it le 
worth against the other. VS 
Per Newbould, 9.ı The word ‘accomplice! ia not defined ln the Evidence 
i Act or in any other Indian Statute. An Indication of its moaning may bè 
"s found in section 437 of the Criminal Procedure Code. There the word 
‘accomplice h used in tho marginal note and the section itself refers to — ' 
"any person supposed to have been dirécily or indirectly concerned in the! 
sub d 
/ * „me + 7 


~ 4} 


$ 


« 


" 


A sibb whe ao islleged D ive Genpact jonny wh wavaceme inven 
$ x * offence diferent fram that for which tho accused is being tried, is sot an — 
— accomplice . i j > 
4 B Fer Shamsul Huda, y. : To constituin an acepmplio tiere seed only ' be 
the intention for amisting in tha comjmislon'of a rime: he ngoi es 
know exactly what crime is baing committed.) | `°, 7 i ek 


Ax sécnsod porion cannot be conpicted ablely spon the: ()idenco i pecein 
be e who is more or less a participator in the crime of which po ae a 
His evidence fs no better than that of an accomplice, : N 
DEM Thor is nothing (o'prerent a man of low morality being bofieréd’ by jary E 
_ but if that person is an accomplice, It is unsafe to convict ; on his UDCOTTO- < i 
E iens ee a Ma warning the jury 
against acting on such testimofy, ' t ms NORD p 
— Tho E—⏑yy⏑ 5 5e5 —— 


~ 


— pe -ii Omission to, warn jury noi to pay heed to the result of prbviouss + 
i (o proceedinge—High Court, powar of, to deal with accused person--not ap- 
` | poaling— Conviction of non-abpealing accused set aside, while es 


^ Au amision by & learned judge to warn ths jury ta pay noalteition to ‘the 
result of the previous proceedings, afnounts to misdirection.” 

Under section 439 of tho. Code of Criminal Progedure, the High Court has 
i ! 'Dower; in a proper case, while trying thé appeal preferred by another 
( |o 50 4, gecased, to doa] with the case of an -accused person not appealing against - 
zordi add ack adde bi Mi cene All King E 
E Emperor "M ow HELL æ v-- i ona 305 
Misroprosegtatiom to avoid contract See Interlocutory ordec Uo x e 158 

Mortgage by administrator, aftor leave obtained, now ienallengee sper Letters 
ae A of administration . 0-0 ms -- „ea m 3 
Morigagoc, simple, if can apply for appointment’af receiver ; Sss Receiver n 385 
—— ——, when can invite the Court to appoint & reclavor, and thus deprive 
indir datu dover ad RM des — * 385 

: i ioi a Hisdiwldcw ol w portion e ber Pubid a etis Eta pion 

r f _” legal necessity Money advanced after grant of leave to administrator to 
a mortgage)’ See Letters of administration "he Wu oe c 
^ : obtalniag leave to bh, effect of j Sse Redemption, suit for * 98 
,Aertu axoc remedy of—Mortgagee purchasing equity of redemption in, execution EE 

+ i A of his mértyage decree in contraventign of section 99 of the Transfer of ' 
: Property Act; See Redemption, suit for — e d 98 

: ; , when can maintain a syit.for redemptlon—Mortgageo purchasing - 

* "| equity of redemption fn execution of his mortgage’ decres— Transfer of 
RIOR? PLN Soci oe goes ORSON i gg - ™ 98 
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ing the cases of anather accused. SOS 


i 2i è 
a es the offence charged. Suryys Kasta Bhattacharyya v. King Emperor - 30 ,' 
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| Mectgagor and mortgygoe—Landlord end tenant-—Morigaged land. le out to | 
' mortgagor ; See Redemption, suit for n à san ` 98 


Mother, lf permanently looses ber natural right to the custody of child by the l 
appointment of grandmother as guardian ; ‘See Guardianship : © w 365 
Motive, evidence of if agmimibly 5 See Evideaco, admimibility of n. —4402 
Movakies; ‘atlachment vi-diacwemi- before fud gment— Previacial | Small i 
Couse Courts, powers of—Civi Procedure Code, Ss. 7 èl (b) ga, order L : 
A proritcial Small Cause Céurt has the power to attach movables before 
ss "judgment. -| " t 
" For the purpose of lóterpretiog clause (b) of section 7 ef the’ Code of Civil : 
Procedure, ‘an attachment before judgment is not one of the —— ape 
orders there referred to: _ : , ais 
The only orders excluded from the jariadiction. of Small Cause Con am E 
. those specifically mentioned in section 94 as injunctions or interlocutory. i 
t Jrders, chat is to say, order under clause (c) or clause (e) of section 94. | 


nk Kxmwd Behgry Pal v. Hari Charen Serdar Ne MIR 


Navigable river, publie ir MAD — of; See Revenue, acttiement 


of ma "a Op. ^ et * vod rl eee 420 


Notlce— Now abreies, fect of —Sale, if valid—Bengal Tenancy Ad- (FII yc 

* 1885), Sec. 158 BY). ; a s; 
The provision as to giving of notice of application for execution d dicssa 
| mentioned in section 158 B (2) of fhe Bengal Tenancy Act i» mandatoiy 
. and the failure of the Court to‘serversuch a notico affects the validity of 
male made in execution of rent decree. Sarip Hochen v. Tllottama 
Debi wa 0) m 4o s. "o0. ee M7 J3 

| ne, süfficiency of —“Surreptitionaty and dishonestly removing or causing to 
(Eo E dt — 


4 


, See Insolvent .. ne 209 
Objection, when t» be mised—Esror or irrogularity—Chargo framed ia a 
- proceeding under the Presidency Towns Inaolvency Act; See Insolvent ... ++ 209 
H 
/ Occupancy bokiiag—Decres, fsscution of — Landlord holding money decree 


_ egoiust occupancy raiyat— Landlord, V can sell the holding In execution Le 
^ Authority - of long established decided | casss—Occwpency raiyat, 
j interest of—Ben gal Tenancy Act (VIII of 1885), tf exhaustive. 
The sole landlord of a raiyat is competent to sell in execution of & money 
decrte against the raiyat, his occupancy holding, whether the holding be 
: F orbe not transferable by custom or local mage. i -= 4 
The transfer of the wHole or part of an occupancy - “holding is operative as. 
against the raiyat, whether it i made vo]untarily or involuntarily.” © — - " 
te The doctrine that the authority or long established decided cases is to be- 


“ maintained, is not of universal application, It has np. application where ` - 


‘the dechion does not embarrass trade or commerce, nor affects tranac- = - 
* 2 u, Hons which magyhave been adjusted, rights which may have beon deter- 


*- 
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' .Üceapancy holdiag—(Conéd.) : ; 
mined, titles which may have been obtained or personal status which may 
haye been acquired. 

Groat Importance is to be attached to old authorities, on the strength of 
which mary transactions may have been adjusted and rights determined. 
But where they are plainly wrong, &nd specially where the subeequent 
course of judicial decisions has disclosed weakness in the reasoning on 
which they were based, and practical injustice in the.consequences that 
must flow from them, It is the duty of the Court of ultimate appeal to 
over-rule them, if it bas riot lost = right to do so by itself expreaaly 
offirming them. p od : 


Whatever might have been the „earlier law, the occupancy raiyat enjoys 
under the Bengal Tenancy Act substantial! rights in the land and his 
Interest cannot be appropriately described as a merely “ personal right” 
ar ‘ personal privilege." . , 

The Bengal Tenancy Act is not a complete Code :-It sowe purports to 
give an dxhaustive enumeration of all the incidents of occupancy right. 
‘Chandra Bonode Kundu v. Shaikh Ala Bax T - ET 


Occmpancy holding, if can be sold in &xecutlon of a mohey decree against the 
1alyat by the sole landlord —Holding not transferable by custom or usages; 





Ses Occupancy holding =... "T os se - 
holding, transfer of, — whole of, effect of, on ralykt— Transfer, 

voluntary or Involuntary ; See Occupancy holding * ie 

— —— raiyat, interest of‘ Personal right °>" Personal privilege’; See 
Occupancy holdisg ET as i E T 
Offence, collateral, evidence of, if can be —G as substantive evidence of 
the offence ; See Evidence, admissibility of P B v 
Omission to warn juiy not to pay heed to the,result. of previous proceedings j 
Ses Misdirection wre sr vee oar wore 

Order, I£ valid —Court having no jurisdiction over subject matter ; See Sub- 
martgage ts * o» e ons aes ve 

— — , Teversal of —Error or ieregulurity In — framed in a proceeding 

ade the Presidency Towns Insolvency Act ; See Insolvent ... - 

= of the Judge of Probate Court, if can be challenged in Land acquisition 
proceeding ; See Hindu widow "T — i m 
(o—— refusing to issue commission to examine witnesses ; See Appeal ` m 


——— remanding a case by appellate Court, In form and, substance, an order 
under rule 23, order 41 of the Code of Civil Procedure; See Appeal — .. 
Pala, division by inhecitance of— Division of pala by transaction inier vives or 
e by devise ; See Pala, transfer of *— -—- we "^ e$ 
—— 5, transfer of — Righi of management and right of service in connection 
with temples, distinction between—Alienation io stranger—Private 
alienation—Custom—~Froperiy dodicated to detty, character a — Shebait, 
+ 4 .e $ 


es 


37 ` 
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Pala—(Contd.), f ar 8 — 
power of—Sale of Shebaitt “right, if permissible— Worship, right g— 
Transfer inter wivos—Transfer by will—Deed of sale treated as a ded 
of sii —Sale of pala apart frons endowed preperiy, if valid. i ; ? 


The requisites of custom are that it should be "ancient and invariable, a £ 
form, reasonable, not immoral, certain and consistent. About its being 
ancient it must havo existed "' eo.long that the memory of man runfieth 
not to the contrary.” 

There ka ditiosito éehweca the deht of ataceyoneut and tha matte — 
service in coonection.with temples, private and public, and . between. com- * 
pulsory and private allenatiocs: Private alienations are not absolutely > ` . 

but alienations to strangers have not been favoured. In tho i 
caso of private allenations, the prohibition is of general application and 
custom and nge govern and prevail over the text law: which prohibits 
both partition-and allenaHon. , r ' 


4 


Custom, if established, may reader private allenations valid, but that in . 
i determining the question, the benefit to the Idol must be taken into tconsi- 
.  deration as s, matter of primary importance. Property dedicated to a _ i 
deity is exire commercium andis entitled $o special protection of the | 
sovereign whose duty it is to Intervene to prevent fraud and waste. 
Pecsons having the management and possession of the property of an idol i i 
, nist of necessity bé empowered to do whatever may. be required for the 
service of the idol for the bensfit and preservation of its property. The 
manager bf the endowment ls by virtue of his office the administrator of 
the property attached to it. AV regards the property he is in the poeitioa 
~ of &.trustee. Salo of the trusteeship fot pecunia ry gain ls not permis- ; 
sible. Tho sale of'a priestly office for the benefit of a sbebeit is illegal. | " 5 
^ ' Nitya Gopal Banerjec v. Prevas Chandra Mukherjee ° .. — E 
Pata, transfer of, apart from immovable property, if valld; Ses Pale, ' 
: transfer of em ° p pos IE" * "E 37 — 


Participator In the crime, evidence of—Accoinplica ; Soe M indiroction ir un 2o 
Parties, relation between —Kabuliat executed by mortgagor to mortgages | as - 
e regards mortgagod land; Ser Redemption, suit for — * * 93 
Party, if can impeach the propriety of an order granting review, on the ground 
of contravention of the provisions of clause (b) of the proviso to rule 4 
order 47 of the Code of Civil Procedure ; See Review — e 144 
— Claiming invalidity of award—Procedure ; See Injunction —.. x 167. * 
-——y praying for review, duty af; See Review ©- - - -`y 
Pauper snii—Civi! Procedure Code (Act V ef 1908), O. 33, Rr. 5, 6, 7, 15—Saekd P 
for mainisnancs by )rl/e—' Cause of action —' Right fo: sue — Mainien- " 
ance, right to. . 
Rule 15, order 34 of the Coda of Civil Procedure is to be^read along with . 
the provisions of rules s, 5 and 7. Rule 5 contemplates a summary rejec- . 
ton by the Court at the carllest stage of the proceeding. Rule 7 contem — 
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* , appear with greater pleasure. Your Lordship ig universally courte- 
òus to all who appear before you and your uniform good temper 
coupled with your unrivalled ability and knowledge of law make the 

_ Court in which your Lordship sits a very pleasant place. We offer 
you our hearty congratulations on your hlgh-appointment. Let me 
assure you that any assistance which may be required from the mem- 
‘bers of the Bar will be given to you willingly and gladly? I sincerely - 
hope and trust that your Lordship’s term of office may be a success ` 
ful one and that you may have health and strength to carry on the 
great traditions of this Court. 

Babu Basanti Kumar Bose, senior Vakil present in Court, said: 
My Lord, the Acting Chief Justice of Bengal, in the. absence of 
the Senior Government Pleader owing to ill health, I beg on behalf 

. of the Vakils of your Lordship's Court to offer you our warmest còn- 
gratulations on your appointment as Acting Chief Justice of Bengal. 
Yours has been & long and unique record of services rendered in 
various spheres of public activity, and we are all proud to feel that. 
in whatever capacity you have been called on to serve your country, 
you have left a lasting impress of a master mind on your work, 
Your achievements have shed a lustre on the profession to which we 
belong agd which claims you as one of its most illustrious members. 

It is to us'a matter of special gratification that for the third tims in 
the history of this Court a member of our body has been summoned . | 
to fill the highest judicial appointment in the land, although wa 
recognise that under the present constitution such appointment 
must only be a temporary one. My Lotd, once again we offer you 
our heartiest felicitations, on the high honour which has been 
bestowed oti you. 

Babu Mali Nath Mitter Attorney-atlaw said: My Lord, would 
your Lordship allow me on behalf of the Incorporated Law Society 
to offer you a few words of congratulation, I join with the Advocate- 
General and Mr. Bose in the remarks which have been made in 
congratulating your Lordship. Your Lordship is the third illustrious 
Indian who has been placed in that high position, the two 
previous ones being the late Sir Ramesh Chunder Mitter and the 
late Sir Chunder Madhab Ghose. They have left names and re- 
putations which no time will obliterate and I trust—I sincerely: 
believe—that your Lordship will also leave that name, As an 

‘Indian I feel, the utmost gratification and pride at your Lordship’s 
appointment. I hope your Lordship will have long life and sound 
health to satisfactorily discharge the onerous duties which you are * 
called upon to perform, I hope that your Lordship's duties will be 
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encouragement never grudgingly givam As a debater, his powere ^ 
are-unmatched. It is delightful to-hear him at the Senate moving. 


& motion or criticising an amsndment His command of facts 
and language is unrivalled and none bat s born ruler of men can 
sway an assembly as dace Sir Asutosh, Unwearied is his patience ; 
resolute his will ; wondrous and vigilant bis tact Here lies the 


secret of his immense power. He is to the younger- generation . 


an inspiration, an ideal, an.example to follow, to live up to. He 
always recalls to our mind the famous lines of Goethe t 
s “Wonach soll man am Ende trachten ? 
Die welt zu kennen. und nicht yu verachten” 
[When all im said, the struggle of the wise - 
Must aim the world to know and not despise. ] 
- "May he live long for we need. his guidance and his upliftitg hand. 
“REFERENCE IN COURT. 
A very pleasant function took place on wednesday the 24th March 


1920 in the Chief Justice’s Court roam. which was crowded with. 
. Barristers, Attorneys, Vakils and the general public when Sir Asutosh , 


Mookerji the Acting Chief Justice of Bengal took his seat on the 
Bench with Mr. Justice Fletcher. Just at rr o'clock after their 
Lordships had taken seat on the bench, members of thé various 
branches of the legal profession practising. in. the Calcutta High 
- Court took the opportunity of congratulating the Acting Chief Justice 


and all the time the reference was being made the whole. Crowd - 


stood, 
The Advocate-General said _—My Lord, before. the work of 


the Court begins may I be allowed on beħalf of my, brethren of the . 


Bar and also on my own behalf to say. a few words. to your, Lordship 
on, the position to which your Lordship has been appointed. Your 
Lordship has been appointed by. Government to act as the Chief 
Justice during the absence of the present Chief Justice. My Lord, 
that being so it becomes. my. duty, and my pleasure also, to con- 
gratulate you on that appointment, Ican only tell your Lordship, 

, that it is the. universal feéling of the members of the Bar that no 
better appointment, could have been made. We are aware that your 
Lordship is a great lawyer. No body reading any of your judgments 

. conld, doubt that for.& moment and in addition you have done great 
public,work particularly in the matter of the University affairs in 
which so much of your time has been spent. Speaking for myself 

e (and I have experience not only of the Courts in India but of tho 
Courts in England) there isno Judge before whom personally I 
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- will. teach. thar: Jehovah, joveand Lord eredi but, one, and. the; 


samo; that there is np real and fundamental difference between the 


* religions that be ; that their mission is absolutely identical and that 


the true sonrce of light is one and. only one, the author of the 
universe, call Him by what name you will. . 

Glorious will be- the day when Indis, hitherto torn by religions 
dissensions and embittered by religjous feuds, will worship at the’ 
Temple of Truth.and cease to be a flerce partisan of half-truths ever 
at strife with each other. 

Addressing the convocation o£ the Calcutta University in 1913 
Sir Asytosh said "the conviction is. deep-rooted in my mind, that 
India with her great intellectual traditions, India which in olden 
times was one of the chosen seats of wisdom and learning, is 
expected, nay is. bound to come to the front rank again, and take 
her place among those nations which are justly regarded as the - - 
leaders in the evolution of humanity in modern times." Words of ^ 
hope and prophesy L ps 

“Yee! India it no longer „now the India that she was half a 


century ago. New hopes have arisen; new dreams have been 


awakened; naw aspirations have laid hold of the Indian mind. 
Education has begun its work, both its constructive and destructive 
work. "Witness the growing. spirit of unity and co-operation ; the 
birth of that genuine patriotism which lfughs death to scorn; the 
passionate yearning for political power; the dawning love of 
freedom of speech ; the nascent fealing of oneness triumphing over 
the sundering, dividing forces of yore. ‘Do’ they not point to 
the approach of a new and happier age? 

. "[ feel," "says Sir Asutosh, "that a mighty new spirit has been 
aroused,’ a. spirit, that will not be quenched ; and this conviction 
is a deep comfort to me at the moment when I take leave fram 
work dear to me for so many weighty reasons |!" This was said in 
his farewell speech as the Vice-chancellor of the Calcutta University, 
_ And who has helped forward the. birth of this new and mighty 
spirit. ? Surely the man who has done most far education in 
Bengal. And is it not that ‘one—Sir Asutosh Mukerjoc? Sir 
Asntosh'a mind, is eminently, practical, and yet.‘in his speeches 

we notice a glow of ardent passion ; brilliant, soaring flight& of 
imagination. He iş not in any sense a dreamer and yet he has 
visions that peer into.the fature and seek to lift the veil of. destiny. 

His sympathies are wide, and extensive. Learning is, a link and 
‘an, ever-binding. link with him, and learned men have an irresistible. 
fascination for him. To those his help ig never refused ; his 
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the Calcdtta High Court possesses a Fudge § who will — 
the best Judges of all times. : 

Long will he be remembered as 2 — but. perhaps, longer: 
still ds an educationist who saw the needs of his country with almost 
prophetic clearness. | He has seen and he hes felt, as all true 
lovers of this country must ses and feel, that in education lies tha 
salvation, the future of India. Education alone can and. will secure 
for us-that'double emancipation, political and intellectual, which we 
30 passionately, fervently long for. By political emancipation, we 
do not mean or suggest anything revolutionary, butwe mean a 
saner, loftier outlook on public affairs ; greater participation in poli- 


tical life; a more intelligent, a more unflinching sense of duty. ` 


And nought but education can achleve these results; edacationmin a. 
higher, broader sense. And tnis is exactly what Sir Asutosh has 


long and steadily striven for. And the post-graduate-classes of the 


University will, for ever, remain a monument of his political saga- 
city as slso an enduring memoria! of his loving love of learning. 
No one will contend that it fs perfect, such a claim for any institu- 
tion, will be absurd and extravagant at any time. Tt is; be it 
remembered, the first step and a long step towards the realisation 
of tha true mission of & University which must needs claim all 
knowledge for its prqvincs, It must not only impart but must also 
widen, enlarge, amplify the’ boundary of knowledge. The post- 
graduate classes are not merely. machineries for the diffusion and: 
circulation of ready-made knowledge, but they are the preparatory 

schools of research and independent enquiries i in all the domains of 
learning. Flere lies their significance, their importanca, «thelr utility. 

Glory to Sir Asutosh for this noble work ! Not only will education 

help onward the political but also the intellectual emancipation of ` 
India. Religion, here, is a force and power to reckon with, and not 
to disregard. It is the cqnservative element always at war with the 
liberal movements making for light and illumination And what 


a power on earth can check its influence, realst its sway ? None, save 


education.. We do not, for one moment, contend that the spread of 
education will be synonymous with the disappearapce of religion, ' 


*But we do sy that with the spreading light and illumination, ' 


religion will no longer be what: it is to-day :—namely, a spirit of' 
antipathy towards those who are not of the same faith as we are, 
or a foréd continually urging” us forward .to silly warfare for the" 
conversion of the world. It will lose its grosser, harsher aspect; © 


, and will wear a sweeter, mellower hue. Tt will inculcate toleration; ^ 


humanity, justice, a spirit of charity and righteousness. , It 
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gifts, many and varied, it was: not long before he revealed high 
qualites asa Judge. Great was the expectation that the public 
formed of him, and that expectation was fully justified. From 
the day that he took his seat, the profession found in him a judge, 


keen and penetrating, supreme alike in law and facts; unwearying in e Á" 


patience, unfailing in courtesy. He extorted the admiration of 
the profession and earned the confidence of the public. And 


. What can bea higher credential or a greater glory for a Judge than 


public confidence, In every civilised country judges are custodians 
of liberty and dispensers of justice, and confidence in them asesuch . 
is as necessary for the administration of justice as it is for the 
maintenance of the Government which they represent. Is this 


. confidence common and generalin this country? Let the ‘public 
-and ihe profession answer ? But whatever may -be the answer one 


thing is ‘clear, and certain beyond doubt that in Sir Asutosh the 


public, with one voice, has Accepted and acclaimed such an one. Wo 


trust the days have irrevocably gone by when — were pected 


to be lions, but lions under the throne. 


Sir Asutosh has now attamed the highest fadicinl poet lu Bengal 
It was whispered in some quarters that this was the reward of seni- 


. ority. No suggestion could be falser or more removed from the 


truth*^ Itis the reward of merit— unapproached, unexcelled in Bengal. 
The lucidity, tho grace and elegance, the cogency and precision with 


` which facts are stated and points of law discussed, make Sir Asutosh's" 


judgments pieces of literary workmanship and store-houses of funda- 
mental doctrines. ` Apd it is this precisely which bas secured for him 
60 exceptional a reputation as a Judge. It were no exaggeration 


to'may thatan the handling of facts and law he has never had a 


superior in our days, perhaps, no rival. In bis treatment of points 
of law it is impossible not to admire his exhausting knowledge and 
mastery of reported casos, and an extremely acute and exact apprecia- 


‘tion of principles ; complete power of -extracting them from past 


casee and fitting them to the case in hand. Stupendous is his 
memory and often we hear from the Bench actually the number of ° 
page given where a particular case may be found. Many a long 
day. wo havo sat ‘in his court and have been struck by the quick- 
ness with which ho seizes upon the points involved in a case and the 


' readiness with w be furnishes cases for or against contentions 


put forward before him. There is no room for lo 
there, His searching questions soon put an end to an unsound 
proposition or an untenable argument. We have read of Logd 


Cairns and Lord Wostbury but we haye seen Sir Asutosh, In him ' 


P JN" sa d 


[4 


€ 
+ meus 


y *8 


^ 


a 


The. Calcutta Law Journal. 





Vor. XXXI. | E CALCUTTA, APRIL 1920. Nos. 7—8. 





a Bi : a 
THE HON’BLE SIR ASUTOSH MUKRBJEE, ET. CSL. 


Sir Asutosh is too well known to require an dnisodurdiori 
For -vears the ‘foremost figure in - ‘Bengal, he has won laurels 
RUM MM ME: Judge. To-day he sits as 
ul ^ acting Chief Justice of Bengal and in this, his . new sphere of 
poodle s eie doubt not, hold his own with the moet. ‘disting- 
uished : ofthis predécessord. Contemporary sketches may: becheens or 
invectives, We -shall make this sketch neither the one nor the 


Other, We shall try,-as best wo canto iexplain the secrets of his, 


great.power and influence. ys 
What strikes us as the most —— feature of the man is 


* his wondrous untiring energy. Coupled with «this is his fearless in- 


dependence, and to crown all, his unfailing devotion to his 


country. His success in -jhe profession was-rapid and im- ` 


mense.. He devoted himself wholly :to his- work, and -never 
shrank -from any pain. He .won the_-respect and.:confidence 
‘of the Bench -and the Bar. Though heavy was the burden 


‘of professional work, he took part in public affairs of the day, and as 


a member-of both the Bengal and Viceregal Councils, he was never 
‘slow in putting forward his views, and that always with his .charact- 
eristic firmness and vigour, He was ever true to his trust. He 


* never sold the truth to serve the hour, and his public utterances 
bear noble testimony to the pains he took in mastering public quee- 


„tions, to the spirit ‘of independence with which he put forth his views, 
and to the clarity.and soundness of his political vision. With the 


acceptance of the judgship-~the reward of -his professional success— 


he had, however, to ~ withdraw from the er arena.. The 
sphere of his activity was changed. Asa Judge the doors of. public 
wfe swero sbut against him, buta career of equal, if not greater 
usefulness, now opened. Endowed as Sir Asutosh is with 
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special circumstances of a people require—the main idea of crimi- 
nality—of “wala im s4,” one might say—has practically remained 
the same for the last twenty centuries in Indis and in Europe and 
this clearly explains how Lombroso was able to note in twelve 
skulls of delinquents -of the middle ages the same anomalies as 
shown by the skulls of modern criminals. There is a good deal 
of truth in Ferri’s observation that ‘if we consider homicide, 
robbery, rape or forgery, we will find that from the Roman law to 
our own day, a period of about twenty centuries, the moral social 
and legal conceptions of these crimes, are fundamentally the same, 
whatever may have been the supervening changes in the forms of 
legal and social sanction, opposed to them” (g). It must be further 


, Observed that the science of criminology does not pretend to for- 


mulate absolute and eternal laws; it professes to deal only with 
the criminality of the civilised countries of the present day. 


Let us now advert to the second objection of the classical school 
which appears to be more serious than the first one, which, as we 
have already sho vn, is more technical than substantial and is based 
upon ‘a misunderstanding of thé claims of the criminological science. 
The objection is based upon the ethico-theological doctrine of the 
freedom of the human will which assumes that a human being ata 
given moment of time, is absolutely free to do or not to do a parti- 
cular act and if he chooses to commit acrime, the cause of the 
ctime is not to be sought outside him ; the cause is his free choice 
of the act amongst alternatives This, of course, is the view of the 
metaphysicien but there are so.ne crimimologists—amongst whom are 
such: well-recognised aüthorities as Tarde and Salilles (the for.ner of 
whom, by the way, Ferti characterises as a “hidden spiritualist *)—~ 
who incline to this view. Tarde puts his case thus, “It is strange 
that when the criminologists of our day, whether naturalists or 
sociologists, look ‘for the causes of crime, they find only im- 
personal factors like climate, social environment, season, race, 
cranial or other anomalies ; in brief, they make crime a natural or 


sociological fact and depersonalise it. And later, when they come f 


to the problem of the application of their theories to punishment, 


one is surprised to find them carrying the individualisation of. 
"punishment to the extreme, as though the individual, who hitherto 


was of no consequence, had suddenly become all important. A 
choice must be made; if we regard it established. that punishment 
should be individually adjusted, we should also agree that crime and 


anm ——— —— — —— —— —e — 


(g) Ferri's “Criminal Sociology” p. 76. e 
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all past generations have producad certain definite nervous modifica- 
tions, which, by transmission and accumulation, have become in 
us, faculties of moral intuition. We might not be all agreed as to 
the value of Darwin's or Spencer’s hypothesis but this much we are 
"bound to admit that "every race to-day possesses a sum of moral 
instincts, which are pot due to individual reasoning, but are the in- 
heritance of the individual quite as much as the physichl type of his 
race" (d) I aay, then, that our notion of criminality, baged aa it 
is upon our moral sense, is a product of evolution; and only in that 
was, it is liable to change and variation as much as every other pro- 
duct of evolution is liable to change and variation (€). Further, 
it must be borne in mind, that the notion of criminality has been. 
forming through countless ages and generations and that explains: 
how corrupt practices and customs—which have been always repro- 
bated by the better minds of the community—have been slowly and 
gradually stamped out. The science of criminology must start with 
these fundamental generalisations of the Biological and Psychological 
Sciences and they lead us to two incontrovertible propositions— 

I. That the notion of criminality has not been implanted in 
our mind by the Author of our being, but that in the present state 
of society it has deems tastiactive like the moral sense in the ordi- 
nary civilised human being and E 

II. That by the law of hereditary transmission certain ime 
teristics—biological, psychological and sociological—have become 
ingrained .n the criminal man and have given rise to what is known 
a tha “criminal type" (7). Further, in this connection, I must 
distinguish between the born crimi nal and the occasional criminal. 
I shall show later on that while in the former the origin is largely 
biological, in the latter the origin is largely sociological. 

With regard to the first objection of the exponents of the Classi- 
cal school, it will be observed that the positivista do not, and, in 
fact, cannot claim that the notion of criminality has been indelibly 
fixed in the human mind from sternity. What is actually claimed 

° ig that apart from some minor offences,—police-offences or the 
‘statutory offences, the "ala ?rekibita" of the Roman law—which. 
„are peculiar to a particular state or government and which the 





(d) Garofalo’s ‘Criminology’ p. 8. 

- (ey See an article by Dr. A. L. Krosber ‘Is Law and Morality instinctive” in 
July September 1910 number of the American '"'Anthropologist.'' — 
the writer they are instinctive. 

e (7) Sos an article on “Heredity ES Environment,” Journal of Criminolbgs... 
VoL 11, p. $31. : 
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pithily remarks? Professor Enrico Ferri in his * Criminal Sociology’ 
fully considers all the possible objections that can be raised against 
the investigations of the positive school with regard to the existence 
of what may be called the ‘criminal type’ and with regard to the 
physical, anthropological and sociological causes of crime and comes 
to the conclusion that the objections are mostly .without foundation. 
Ido not want to reproduce what Professor Ferri has so clearly 
shown in his book; all that I propose to do is to táke up the broad 

“and fundamental objections of the classical school and try and meet 
them from the point of view of- the positive school. To my mind, 
the objections may be broadly classified under two heads: 


I. There is no fundamental idea of crime or criminality inher- 
ent in the human mind—the idea is created by the exigencies of 
social dr political needs, and consequently, 

II. It is not possible to define the cause or causes of crime nor 
is it poesible to delineate the characteristics of the criminal or the 
delinquent type. A crime, like a sin, is due to the inscrutable fiat 
of the human will and the criminal is not a being standing apart 
from the average type of humanity. 

In answering the first objection, it should be pointed out, at the 
outset, that although the idea of crime has varied from age to age 


~ and from place to place, the notion of criminality bas practically 


remained the same qnd further, whenever we speak of the notions 


— of crime and criminality we must think of people at a similar stage 


of culture and civilisation and with similar moral development. 
We must recognise with Darwin and Herbert Spencer that the 
moral sense of man is a product of evolution and we must further 
realise that tHe notion of criminality depends upon the moral sense 
of the eommunity. That being so, it is really puerile to bring 
forward illustrations from prehistoric and savage communities— 
whose moral sense is generally at the lowest stage of evolution—to 
show that there is fo such thing as a fundamental notion of crimi- 
nality. The origin of the moral sense is attributed by Darwin to 
sympathy towards our fellow beings and sympathy depends upon 
the faculty of imagination, which, in its turn, depends upon faciors 
which are products of evolution. According to Herbert Spencer, 


the moral sense or “moral intuitions” as he calls them, are “the 
. results of accumulated experiences of utility gradually organised and 


inherited” so that "they have come to be quite independent pf cons- 
cious experience" (c). The experiences of utility organised through 


—— — — 
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(c) Speocer’s “Data of Ethics" Chap. VII. 
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PRINCIPLES OF CRIMINOLOGY —( Continued ). 


Nature, Origin and Determinants of Criminality. . 


But there is one question, raised by the opponents of the positive 
or the experimental school, which requires to be met at the outset, 
They ask for a definition of crime, because, they say that unless we 
define it, we cannot proceed with the study of the characteristics of 
the delinquent. It is pointed out thet the notion of crime has 
vatied from age to age, from place to place, according to tho differ- 
ences of social evolution, so that acts to-day declared the most 
criminal, such as parricide, have been and werespermitted and even 
recognised as obligatory in other times and places (e). On the 
other hand, some acts which are not to-day classed as criminal, 
such as magic, witchcraft or blasphemy, were amongst the most 
serious offences in Europe of the middle ages and still are among 
many savages. Theft, we all know, if cleverly carried out, used to 
be encouraged at Sparte (4); infanticide and self-immoldtion of 
widows were practices well recognised in ancient India. How, then 
are we to distinguish the criminals of the ancient and medieval world 
from the criminals of to-day? Are the physical features and the 


. psychic characteristics of the criminals, to which so much import- 


ance is attached by the advocates of the experimental school, chang- 
ing along with the change in our conception of crime? In short, 


aare not crimes, merely creations of statu te-books or of the common 


law of the land—merely “political creations” asa French writer 


(a) In Norway and Swoden, in ancient times, it was regarded as a duty of the 


t 








son to kill his old and belpleas parents, See Mercier’s ‘Crime and Insanity’ pag 


* (b) Seo Von. Bars ‘History of Continental Crimmal Law,’ p. 9 [Foot notes]. 
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Held (per Piggot and Dalal JJ.) that such an application does 
not fall within the scope of Order 39, rule r and. as such cannot be 
entertained. 

R M. 


— 


Succession certificate, holder of —Assignment—Right of assignee io 
recover debt without producing a succession certificate in kis 
name. : : 


. The question in this appeal was whether an assignee of the 
person to whom succession certificate had been granted would be 
entitled to a decree, in a suit for recovery of debts due to the estate 
of the deceased, without obtaining a succession certificate in his own 
name, 

Held (per Phillips and Kumaraswami Sastri, /7.) that such a 
person is entitled to a decree without even producing a succes- 
tion certificate in his own name. 

Their Lordships said that payment to the assignee’ would be as 
valid as payment td the assignor in the absence of any restrictions 
imposed by law. Further section 4 (1) of the Succession Certificate 
Act only requires the production of a certificate and not a certificate 
in the name of the person suing. : 

Allak Dad Khan v.” Sant Ram (1) not followed. 

Raman Lalji v. Hari Das (2) followed. 


b. K. R. 
(1) (1913) I. L R. 35 AIL 74. (3) (1916) 14 A. L. J 6 77. 
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quency on ''biologico-social abnoraiality” and he defines crithe as Terri bases the origin 
"a phenomenon of complex origin. both biological and physio-social i pir APR 
with different modalities and degrees according to the different cir- *bnormality, 
cumstances of persons and things of times and places" (x). i 
view, then, strikes ont a ofa média between the two extreme views 
as represented, on the one hand, by Dr. Lombroso and on the other 
.by Tarde, Colajanni and Dr. Bonger. It has been aptly described 
by some critic as the Hegelian progress of synthesis of which the 
Lombrosian view represents th» thesis and the extreme sociologic 
theory the anti-thesis, In the words of De Quiros, "Ferri's theory 
is-the “most scientific production .of - rhodern: studies" and in it we 
find the “theory of criminal faztors" which is the key to the modern 
theories of criminality. I shall next proceed to discuss the nature, 
origin and determinants of criminality from the diferent points of 
view indicated above. 


Sitaram Bannerjes, M.A., B.L. 


(To de continued. 
(*) ‘Criminal Sociology! p. 123... Lu Seas ni 


NOTES ON CASES, 


Makomedan Law — Suit er ris fu ón of conjugal righis— Apdlicalion 


t U. P, L. R. 185. 
Jor injunction to restrain de/tndants from giving lady in marriage, - 1919. 
, V majntainabi, Mobaged Yamin 


' A Mahomedan, M, the husband of W iota aut for radit Razia Bogan, 
. tion of conjugal rights and for a declaration of his legal status as the 
” woman's husband. There was & cross suit based upon an allegation 
by the woman that she had ceased to be the wife of M, if she ever 
. as, by reason of the fact, that she had exercised against him the 
option of puberty given by Mahomedan Law. Appeals from these 


. suits are now pending. M has made the present application with 


a prayerethat the defendants be prohibited from giving W in 
marriage to any one before the disposal of the aforesaid a 
Question arose whether such an application could be bronght within ` 
the purview of Order $9, r. 1, Civil Procedure Code, 


Canes of crime a 
combination of 
several conditions, 


social, psychic and 
blological. 


biosocl ological 
school of Forri and 


-of either school just as there is an error in - extreme 


- It is necessary, therefore, 
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*cause the view that is'adopted would condition ‘and determine the 


remedial measures that may be proposed. -But it would 
appear that there is a fundamental error in the basic principle 
indivi- 
dualism or extreme socialism in the field of sociology. A 
human being is undoubtedly a creature of thé society but at the 
same time X would be worse than exaggeration, to say that ho is 
merely a social or economic phenomenon. The relation between 
the two is a relation of inter-action and inter-dependence. Poverty 
materialistic civilisation and capitalism are as much determinants 


‘of crime as heredity, age» and alcohol and to wrangle about the 


priority as between the two sets of conditions would be very much 
like trying to solve the old quibble'as to the whether the hen is the 
cause of the.egg or the egg the cause of the hen. As I have said 
before, the primary object of criminal science is to find out the 
cause of crime and the cause of such an extremely complex human 
phenomenon is bound to be à combination of several conditions— 
social, psychic and biological, and it will only land us in a philo- 


“sophical quagmire were we to lend overselves to a metaphysical 


disquisition as to the relative priority as between these conditions. 
Furheg it may be that the cause of one particular crime may be 
biological (for example, the crime committed by an insane criminal) 
while the cause of another ,may be social (for example, the crime 
committed by a person through extreme poverty) And, again, in 
some cases the crime may be, at the first instance, induced by one 
set of factors and then helped to develop by another set of factors. 
to study all the conditions that may appear 
to have & bearing on the point at issue and to propose remedial 
measures adapted to the various conditions. It is this view-point 
that has given rise to the third school the Bio-sociological school 
of criminologists, headed by Enrico Ferri and Baron Garofalo, 
countrymen and disciples of Lombroso. Garofalo begins his ‘Cri- 
minology’ by pointing out the inadequacy of the physical and an- 


thropologic notion of the criminal and demands a sociologic notion . 


of crime. He finally arrives at the conception of what he calls the 
"natural crine". which he describes as “an offence against the 
fundamental altruistic sentiments of pity and probity in the average 
measure possessed by a given social group (v). To Enrico Fèrri, 
however, is due the transformation of ‘criminal jurisprudefice into 
sociglogic scienco (m) He bases the origin and nature of delin- 

(s) Garofalo’s Criminology’ pp. 3-4; 54*55* 

i=) De Quiros’ “Modem Theories of Criminality” p. so. 
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mental ideas of morality. This led Lombroso himself to modify 
his theory by the addition of two other factors as determinants of 
crime, namely, oral insanity and epilepsy (s). The basic idea of 
the Lombrosian theory seems to be that'& criminal, properly speak- 
ing, like a poet, is born and not made. Whatever element of truth 
the theory may contain, it could hot be accepted agit was, It has 
been pointed out with great force that although a person might be 
born degenerate still it requires a social surrounding to develop 
that tendency of degeneracy. Cases also are not rare in which a 
person born of honest parents, brought up in a decent surrounding, 
lapses into criminality late in his life op account of evil surround- 


ings and economic conditions (f) Dr. Bonger in the preface to his, 


great work “Crime and Econcmic Conditions" makes this pregnant 
observation : "There. was a timein Europe when it was thought 
with Lombroso that crime wes rooted in man himself; the progress 
ofsociology has shown more and more clearly that the roots are 
found outside man, in society. There. is nothing more variable 
than man That, ! heredity plays a great part on the scene of 
criminality has never been proved!" Have the advocates of "'steri- 
lization” (x), one should be inclined to ask, never heard of Australia, 
where & considerable number of the inhabitants are descended from 
the worst of criminals, and where yet the rate of criminality i is low? 
The army of prostitution has been for a great many centuries by 
far more sterile than the army of criminals can ever be made, and 
yet prostitution is not decreased ; the increase and decrease of this 


phenomenon is ruled by social factors" It has been further 


asserted by Sociologists like Colajanni, Loria and others that the 
social factors are always the real and first causes of crime in as 
much as itis from .them that individual —organic and psychic— 
anomalies and degeneration are perpetuated by hereditary trans 
mission. This however, is tha extreme view ‘of the French Socio- 
logical School and might be regarded as a reaction against extreme 
individualistic view of Dr. Lombroeo and his followers in England, 
American and Germány. The importance of this difference of 
opinion, from a practical point of view, however, is very great, be- 

(s) Dr, Maudsley says that the most diverse eases cf homicidal impulsos ari 


connected with epilepsy. 

(F) We will see hereafter, how Ferri attempts to moet all these objections. See 
also a very Interesting article “ Horedity and Environment’? (Journal of Crimtno- 
logy, Vol. Il, p. 124) bearing upon the influence of those two factors on criminality. 


' (mw) In America, this is one of the most debated question of the day. Thero 
"aro some well written articles for and against thle practice of “Sterilization” in the ^ 


fourth and fifth Volumes of.the Joucoal of Criminology. tx“ 
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prominence of the superciliary arches 58-2 per cent, retreating 
forehead 28 pec cent, prominence of occipital protuberance 16°6 
per cent, etc, etc.” This. study of the physical and anatomical 
characteristics of the criminal gave the first impetus, 80 to say, to 

the Science of Criminology, , hut . this, in its. turn, came to be 
supplemented and modified by, a study of the psychic, economic 
and sociologic«onditions of criminality. The pioneers in the fleld 
of a new science or the propounders of a new theory, generally 
happen to be enthusiasts and they often let their theories run be. 
yond, facts and phenomena. This was fo a great extent true of 
Lombroso—as it was true of, another j pioneer in s, different field, 


Lamarck. Loribroso, at (iret, thought that the anthropological data . 


were quite sufficient to solve the problems of crime and criminality. 
In his later writings, of course, he somewhat modified his first 
theory and recognised the importance of other factors—peychic, 
economic and sociological as, determinants of crime. But with al 
this change, it may be affirmed that the anatomic and anthropologic 


- factors continued to characterise the Lombrosian theory of Crime. 
` But this new theory gave rise to heated controversies all over Europe 


and specially ic France where scientists came forward to demons- 
trate that crime was due, not so much to atavism as to economic 
and socjal conditions of the crimina]. dt was even asserted that 
the anatémic features, upon which Lombroso 20 much relied were 
not the true index of a man’s ‘ctiminality. This ' gave rise to 


, the sociological and the socialietic schools called the French school, 


on account of the preponderance of French thinkers on this side, 


headed by Tarde and Calajanni. The ‘battles between the Italian 
(2) and the French schools were fought on the arena of the Inter- : 


P 


national Congrseses of Criminal Anth ropology in which the greatest 
thinkers of Europe participated. 1 do not propose to discuss in 
course of, this article the merits and defects of either school all that 
need be done here is justto .jndicate the lines of the growth and 
development 0: Criminological Science. The theory of atavism (e), 
which means "the tendency of living beings to return to a distant 
type from which intermediate generations have made them deviate ” 
(0), advanced by Lombroso to explain the phenomenon of crimi- 
nality, was found insufficient, . as it was pointed out that the savage- 
type was not wholly , criminal nor did it altogether lack n funda- 


(H) Fan i in his A Sociology’ (pp. 38-29) denies that. this is the view- 


point of the ]talinn-school. ' 
amici cutus dites iciurciDE Lotes 


(r) Do Quiro’ "Modern Theories of Criminality’ p. A "T 
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machine like) and to the criminal as affected by those causes. The 
science of criminology can thus be studied in two broad divisions— 
(1) Study of the criminal and nature of crime and its determinants 
and (2) Individualiasation of punishment to realise the purpose in 
punishment—the “ Zweek-strafe"* as the Germans would call it. 
The science of criminology is of recent origin, in fact, one may say 
without fear of contradiction, that it definitely originated in the sevep- 
ties of the last century with the writings of the Italian Doctor Cesare 
Lombroso, who first wrote on The criminal, in relation to Anthro- 
polagy, Jurisprudence and Psychiatry,” which drew the attention 
of scientists, sociologists and jurists to the criminal as an object of 


“study. But at the same time, it must be noted, that history- was 


slowly but surely, preparing the way for this new-born science. 
History, like nature, it is said, never advances per saltum, and in 
this case, there were several factors at work which gradually mould- 
ed and shaped human thought and directed it towards the study 
of the criminal man and the causes of crime. The study of the 
criminal datés back to the days of Lavater and Gall—the latter 


part of the eighteenth and the earlier part of the nineteenth centuries . 


and the results of their researches were embodied in the peeudo- 


Beginning of 
tho science of 
Criminology. 


science of Phrenology, which professes to be able to read human Gall 


character from the conformations of tHe skull. The pseudo-seiences 
like Phrenology and Physiognomy (which professes to be able to 
read human soul from the face) might be regarded as the direct 
ancestors in the ascending line of the modern Criminal Science 
just as Astrology and Alchemy might be regarded as precursors of 
the sciences of Astronomy and Chemistry The underlying idea 
of Phrenology—an idea shared by the earlier criminologists such as 
Lombroso ahd others—is that a criminal, in so far as his physical 
and anatomical characteristics are concerned, stands in'a class 
apart from the class of normal human beings. Desquiros (9) quotes 
from Lauvergne, a fervent disciple of Gall, the description he gives 
of the physical features of the cold-blooded assasins which runs 
thus. ‘They possess marked protuberance and a peculiar face 
stamped by the seal of a brutal and impassible instinct. Their- 
heads are large and receding with notable lateral protuberances, 
enormous jaws and masticatory muscles always in motion." It is 
interesting to note how Dr. Lombroso's first conception of the true 
criminal as an atavistic phenomenon closely resembles the dercrip- - 
tion given above. Thus, in his “Criminal man" in giving the result 


AR aa! ML 


(e) Modern Theories of Criminality p. 3. 
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Criminal Law is a factor in the march of world-history (/). and world 
evolution and that as such it is intimately bound up with sciences 
that deal with hunanity and human affairs, such as Sociology, Psy- 
chology, Physiology and Anthropology —our study will, at best, be 


-fragmentary and emperical. Law must free itself from this petty. 


empericism if it wants a place in universal *Philosophy, and if it 
wants to keep pace with the advancing culture of the world. “Only 
when based on this foundation" says one of the greatest of the 
present day jurists “ can the requirements of the law be recognised 
as the requirements of the advancing culture which the law is to 
serve, and only in this way can the true aim of the law be — 
for what it is" (sw). 

This attempt, then, to make Criminal Law a Science is the start- 
ing-point of modern Criminology—The Science of the criminal man 
and of crimes. The criminologist must begin, then, by studying 
the criminal, just as the medical man studies ths patient, He must 
try and understand the origin and nature of crime, Just as the phy- 
sician studies the origin and nature of a disease and then, like the 
physician, ag&in, he must try and find out a specific remedy for the 
specific crime (n) He must begin by discarding the old, although 
still dominant thought that a crime is caused by the inscrutable 
moral freewill of the agent doing or abstaining from the crime, just 
as it chooses, absolutely free, at any moment of time, to commit or 
not to commit the crime and therefore, in itself, and by itself, the sole 
determining factor of his criminal act. But modern science, here as in 
medicine (in which only two centuries Or so ago the cause of disease 
was thought to be the inscrutable will of God) realises that crime 
(like disease) has natural (which includes physical, physiological 
psycholdgical and sociological) causes or determinants It is not 
necessary to assert, of course, that criminality is a disease, as has 
been asserted by some criminogists but what is necessary to premise 
is that criminality has its natural determinànts which go to produce 
it in a given case, The problem of criminology, therefore, comes 
to this that we should find out those specific determinants of each 
particular crime of & given criminal and should ascertain specific 
remedies adapted to the specific causes (because, as I have stated 
before, penal and remedical treatment cannot be indiscriminate or 


(D Ibering in his “Law as a moans to an e&d" (Chapter on Criminal Law) 


brings ont this point very clearly. 
fms) Kohlecs Philosopy of Law p. 37. i 
(x) See an article by Dr. Healy "Present day aimi aud methodsto studying thee 


ofender" Journa] of Criminology Vol. IV p. 304. 
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goes down the plane of ‘criminality, the: more he loses his freedom 
and his crimindlity tend$ to become more and more'a matter of 


"habit, but'should ‘he, oh that account, be less punishable than any 


first offender like: Victor Hugo's Jean Valjean or Dostoieffsky's 


Raskolnikoff? It would be preposterous even to advance a propo- i 


sition like this Thôn there are what are known asethe Criminal 
Tribes in India, for example the Dusadhs, the Sonars, the Minak, 
etc., (j) who are taught to commit crimes from their very childhood, 
nay, who perhaps imbibe criminal tendencies with their mother's 
milk. What sort of freedom or responsibility can we expect from 


‘an individual of these tribes ? It is all very well, of course, to talk 


about & man’s being the architect of his own fortune and of his 


being able to mould and determine his surrounding circumstances, 


but the incontrovertible fact remains that a man is the meeting- 
point—the point of intersection, as, Tarde calls him—of an over- 
whelming number of physical, physiological and: social factors, 


"which, to a great extent, condition and colour his life. Further, as 


Salilles puts’ it, ‘the conception of freedom is the same as that of a 
first-cause.”- But might ‘it not. be very pertinently asked as to 
whether, we, ever in the practical administration: of justice, pause 
to consider if a person is the primary or the secondary cause of his 
act, or for the matter of that do we ever in our practical life, 
recognise uny distinction between a primary andea secondary cause ? 
If not, it. must ba ‘said that this criterion of freedom as proposed 
by the classical school, cahnot furnish.us with a safe or reliable 
guide in the practical working of Criminal Law. 
There is another consideration which touched the general aspect 
of the existing system of Criminal Law to which some reference 
should be made here. Criminal Law or Jurisprudence has neither 
been developed nor studied as æ science. It-has always been tacitly 
assumed that it absolutely depends upon the will of the sovereign 
authority and all that one' may be required to know of Criminal 
Law will be found either in the statute books, or in the common law 
of the land. It has been regarded, to put it shortly, as a water-tight 
compartment having no relation to any other department of thought 
or knowledge. The fallacy of such a position has been demonstrated 
over and over again by philosophers like Aristotle, and Dr. Kohler 
and others, (4). Unless and until one recognises that the system of 


(/) Manual of criminal cases by F. G. Daly. f Y 
(k) Aristotle in his Nicomachean Ethics and Dr. Kohler In his Philosophy of 
* Law have made vigorous protests against tho- Dna a of 
knowledge. ONT Dd o 
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results by means of individual experiments, because, we know that 
no experiment was ever attempted. They are obliged, therefore, to 
fall back upon some such vague and indefinite notion of a meta- 
physical proportionality between the offence and punishment. But 
we are all aware as to how this notion of proportionality and 
consequently ‘the idea of the adequacy of a particular punish- 
ment for a particular crime, varies from age to age, from 
country to country, nay, even from individual to individual. And 
it is surely inconceivable that such an indefinite and varigble 
notion can furnish us with a practical guide in the realm of one of 


- the most serious of human problems | It was not very many decades 


ago, that theft and poaching were punished with death in England. 
One now calls this barbarous, but, indeed, who can say whether it 
Was proper or‘not. Surely, it is quite possible to imagine cases of 
theft or cases of rape which are, in no way, less heinous than cases 
of murder. Why, then, should the punishment for theft and rape, be 
im all cases and necessarily, less than that in a case of murder? 
There is needed, no secessary or causal connection between murder 
and hanging on the one hand and theft and imprisonment on the 
other, and so long as this necessary connection is not established we 
canno?say that this metaphysical demand for proportionality is ful- 
filled. Further it will be observed, that this idea of proportionality 
is not even absolute in the case of the same individual, there is 
always the difference between the swewm and ‘ewes and a punish- 


ment which I shall consider adequate in my case, will be considered — , 


quite inadequate in the, case of my neighbour. In, fact the idea of 
this axiomatic relation. between crime and punishment appears only 
in the case of my neighbour ; while in my case, if I repent, I would 
think that society has no right to punish me, and if it does punish 
.me the punishment is unjust and unmerited (7). 

Further, there is a metaphysical or ethical notion which is 
generally set up as a criterion of the measure {not of the kind, be 
it remembered) of punishment and that is, as I have mentioned, 
above, the degree of freedom and responsibility of the individual 
criminal. It is not possible to deny that, in some cases, this fur- 
nishes us with a valuable criterion, but to accept this as a universale 
test for all cases of criminality is surely misleading. The import- 
ance of the subject demande a separate treatment and I do not 
intend to anticipate my arguments here. All that is nbcessary to 


tovpoint out in this connection is that it would lead us to an um : 


answerable paradox. . It is a well-known fact that the lower a perso 
(@ See Holmes, /fCommos?Law/ p. 45-. chai ij 
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PRINCIPLES OF CRIMINOLOGY. —( Continued.) 
Criminal Law and origin of Criminslogy. 


A further, and perhaps, the most serious, objection that may be No —— at 

urged against the classical system is that it does not follow any aye 

scientific method in awarding punishments and that there is no 

attempt—apart from what is attempted, in-a small measure, by 

leaving a very limited discretion to the Judges and the jury—«t an 

individualisation. This lack of method has resulted in an artificial 

aud abstract empericism. Baron Garofalo puts this poit very — ije una i 

forcibly and I need make no apology for quoting the following few system. 

lines from him (4): “From the earliest period'of my legal studies, 

the question has begun to present itself to my mind : How has the 

law-maker arrived at an exact knowledge of the kind and degree of 

punishment appropriate to each of the various criminal offences ? 

By what means has he reached the conviction, for example that 

five years in the penitentiary is the proper punishment for one kind 

of larceny, while, for another, two years of a milder form of im- 

prisonment will suffice? What steps has he taken to weigh this or 

that aggravating or extenuating circumstance with such exactness 2 

as to warrant an increase or diminution in the punishment of six 
* months, one year, five years, ten years as tho case may be? Where 

has he found his criterion, his thread of guidance in this labyrinth ?* 

It is indeed this question which has struck the scientists of the 
*present day and has induced them to look at the system of penal 

law from a point of view from which it was never looked at before. 

This has been the starting paint of the modern science of 'Crimi- Starting point of 

nology. What answer, let us now soe, it is possible for the jurists of 

the classical school, to return to the question propounded by Baren 

Garofalo. They cannot honestly say that they have arrived at the 


(4) "Crimimology. Introd uctlon, p, XXXII. e . 
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convictions reach the rather high figures of 957 and 77 respectively. 
In the year r914 the percentage of recidivation was higher still f.e, 


_ out of a total of 9,455 persons convicted, we have 1,518 recidivists 


i4, 16 per cent, In the same Report, in Statement I one finds 
that almost-all the crimes are practically on the increase ; beginning 
with 394 cases of murder in 1grr, the figures rises to 44c in 1916, 
cases of theft'in rgrr were 18976 while they rose to 35,833 in 1916. 
lt is unnecessary to comment on the facts and figures given above; 
they speak for themselves and they form an indictment against the 
system of remedial and penal measures as adopted by the classical 
school, g ui 
From the foregoing facts and figures it is clearly established that 
the classical system, in so far as it proposes to prevent crimes and 
reform criminals, has been an utter failure, All that the system can 
claim is that it has regulated private vengeance by transferring the 


guthority of taking revenge from the injured party to the State. 


Sitaram Banerjet, W.A, B.L. 
Te be continued, 





REVIEW. 


The Hindu Disposition of Property Act by Kshitish 
Chandra Chakrabarti, M.A, B.n, Published by Butterworth & Co., 
(India) Ltd., Calcutta ; Price Rs. 2-8. —We have received a copy of 
the abové publication which is an annotated edition of Act XV of 
1916. The Act is one of great importance so far as transfer of pro- 
perty by Hindus in favour of unborn persons is concerned and Mr. 
Chakrabarti has certainly done a great "service to the profession in 
bringing about this treatise. We are glad to find that the book 
is seli-contained in as much as all the necessary portions of the 
Transfer of Property Act and Succession Act are incorporated in 
the book. The law of perpetuity in British India has been dealt with 
in an interesting way in the introduction to the book. We have no 
hesitation to commend this publication to the various branches of 
the profession. T 
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is based upon -ts duty to protect the individual (¢) and surely it is^ 


the height of inequity to insist upon the right without fulfilling the 
duty. - It will be urged, perhaps, that the classical school does not 
altogether ignore the reformative view of punishment and that it 
attempts reformation whereever that is posmble. To that our 
answer will be that facts and figures give a lie direct to this assertion. 
In almost every;country in Europe the number of recidivists is con- 
tinually. on the increase (4). ` In rgoo as the eminent criminologist 
Garofalo points out in his “Criminology ” (4) the recidivists in the 
Italian peniténtiaries constituted «5*/. of the total number of inmates, 
proving that the number of recidivatiohs, which has long been the 
subject of derious concern, still continues to grow larger from year 
to year.” In France, before 1885, the situation was the same, T 
take the following from Cazot’s Statistics as quoted by Garofalo; 
“The number of recidivists twice convicted in course of one year 
increased from 6851 in 1878 to 7556 in 1879, the number of those 
convicted. at least three.times from 2045 tO s237 during the same 
period (f). In Belgium from 1857, to 1860, the proportion of re- 
cidivists in the penitentiaries was 7o,/. In Sweden, in the year 
1868 the percentage of recidivism r: ached the remarkable, figure of 
754 (g). In the “Report on the Police Adminiatratioy in the 
Presidency of Bengal in India for year 1915 in Statement L, page 
AXXII, it will be seen that out of 11,807 persons convicted during 
the year, 1734 persons were judicially found to have been previously 
convicted (£e, 14°3)/°, while ont of these recidivists there were 
943 persons against whom one previous conviction was proved, two 
previous convictions against 128, three agaipst 204, four against 111, 
five against 67 and more than five against 71 In the Report' for 
1916, out of rr,a2a persons convicted, we find 1,709 fecidivists 
(Le, 15's per cent), while the number of persons having one previous 
conviction and the number of persons having more than five previous 


(c) With regard to the State's authority to punish "crimes, see an interesting 
article by Dr. Hoffding in the Journal of Criminology Vol. II, p. 691. 
(d) There are some very forcible obserrations of Judge De Courcy on the fallure 


` of the existing system of criminal law from economic and other points of view. 


(e) Baron Garofalo’s ‘ Criminology’ pp aro-arr. 

(f) ** The official Journal” of 11th March, 1883 contains the following signi- 
ficant confession, ‘° Half of discharged convicts commit new felonies or misdemean- 
ours almost immediately after leaving prison.’’ 

' (g) We find from an article on “Increase of crime In England" (Journal of 
. criminology Vol. II, p. 138) that since the year'1899 crime is ever on the increase 
in Engtand. The United States of America are in a similar — Soo- 
journalo Criminelogy Vol. VI, p. 734- 
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ignored. : If it were possible, indeed, to solve human ‘and social 
problems by treating human , eings as algebraic quantities and their 
acts as abstractions—misery and unhappiness world have been 
_ things unknown in this world, but unfortunately, that cannot be It 
is a matter of common experience that on account of this impersonal 
—or shall we say, inhuman ?—system, really honest men like Jean 
imina! Valjean of Hugo’s. ‘Les miserables’ are turned into; criminals by 
being branded with the infamy of prison life and being herded to- 
gather in the same common cells with hardened rogues and felpns, 
while scoundrels, who deserve nothing short of a total elimination,. 
escapo with a punishment which is no punishment to them (a) It 
is an admitted psychological fact that once a person feels himself as 
beyond the pele of decent society,-he has no acruples to go further 
down and surely many a really honest man must have felt like that 
after coming out of the prison, while it has been proved by facts, 
beyond doubt, that many a criminal commit crime in order that 
they may be sent to prison, for that is their haven of peace and 
rest (6) This is the result of the equality of treatment of which our 
modern Criminal Law boasts | 
eeg cra -I, further, urge that the system of punishment of the classical 
isses — p, School is not only illogical and mischievous it is positively unjust - 
s tand-po Int. and unfair. As I have indicated above the delinquent himself is a 
unit of the social*group and he is entitled to be treated as such. If 
he is made to go out of society, it is as much a loss to him as to the 
society. From the criminals point of view it may be demanded 
that society should give him a chance and try to reform him. He 
might have committed a crime but at the same time he may not be 
a bad man, and given proper facilities and opportunities, he might 
have been a useful member of the society. The criminal demands 
this opportunity and it is only fair that society should meet his de- 
. . mand. Butalas! the criminal pleads and demands in vain—he 
asks for bread and society gives him stone and the impersonal, soul- 
less system of law insists upon treating him as an outcaste and a* 
pariah with the inevitable result that he reacts upon the social sys- 
tem as only a criminal can react. After all, society's right to punish 





(s) See an article “ Treatment of Crime— past, present and future," Journal: 
of Criminology, Vol III, p. 376. 

(B) A Sicillan song on prison-life quoted by Dr. Lombroso in bts * “Crime. its 
causes and remodies " throws an interesting light on this point—'* only here wil * 
you find friends and brothers, money, good things to cat and merry ease; outzide, 
Odeqiied ever SurTUuDA you j Work you must DE poeh oh Marston.” di F 
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Punishments” (æ) published in 1764, condemns >the power left to 
the judges in determining the punishment of criminals. ‘He 
urges that no” punishment should be greater than what the 
crime warrants and that all men should be equal in the 
eyes of law. Punishment should be determined entirely by the 
character of the crime committed, regardless of the personality of 
the criminal. Hegoss so far as to say that it makes no‘ difference 
whatever as to whether a criminal is a recidivist or not and ?that it 
does,not, in any way, increase the gravity of a crime, simply because 
it happens to be the second or the third crime committed by the 
same individual (x). In either case the ‘injury inflicted upon the 
society is the same and therefore it is only fair and just that society 
should avenge it and react.upon itin tbe same manner. In ilus- 
trating his point, Beccaria asks whether it would make any difference 
as between two brothers who have been robbed by two different 
theives one of whom happens to be a first offender and the other 
a recidivist, If not what right have we to mete out two different 
punishments to the two theives? At fhe :first blush, the position 
would seem to be a quite logical one, but its defect lies in its extreme 
“logicism” (y) Law is pre-eminently a social institution dealing 
with living and pulsating human beings of an almost infinite variety 
of types and in order to be just, it must be such as can be adapted 
to the multifarious view points that arise in course of human tran- 
sactions. The rigour or leniency of law arising out of its universa- 
lity will bave to be abated or counteracted by practical .considera- 
tions (s). To insist upon the absolute universality and imperson- 
ality of law is like insisting upon putting things of all possible 

, shapes into a round hole. In point of fact, this purely judicial com- 
ception of punishment and its application has resulted ina View of 

. the criminal act as e pure abstraction—as a sort of algebraic quantity 
independent of the personality of the delinquent. The jurists of the 
classical school conveniently forzet that the offender himself is as 

emuch a unit of the society as the injured party (be it an individual 
or the society itself) and a3 such his interests cannot be altogether 





> (w) Partly translated into English by Farrer. 
(s) For principles underlying the awarding.of punishment for a second offence 
soo PseMe v. Cariesi, 139, N. Y. supp. 309. . 
(y) For as excellent critical estimate af Boccaria’s doctrine, I would refer .to 
Voa Bar's History of Continsatel Criminal Law (Translated by T. S. Bell) pp. 414, 
15 ` 
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(s) One might call this the application of equitable principles to the administra, . 
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is &.matter of common experience that a man's conduct may be 
most "blameworthy" but at the same time, it may not be punishable 


in law. So, in order to be of any practical value, the subjective ` 


standard of “blame-worthiness” must fall back upon the objective 
Standard of law: As to Kent’s “categorical imperative” as basis for 
law, it is only necessary to observe that it is too, impersonal, formal 
and artificial, to serve any useful purpose in the practical field of 
law and administration of justice, If it means afything, it must, 
mean the absolute command of the sovereign authority, that is, 
law as understood by Austin and other English jurists. We esse, 
then, that as between the subjective or idealistic school and the 
Objective or common sense schools of law there is no difference 
except in the metaphysical language which the former chooses 
to employ. One would, therefore, be justified in treating ‘the two 
schools of opinion under one common designation of the “classical 
school" and the objections which might be urged against the latter 
will apply equally to the former. 

The three outstanding features of the classical school of 
Criminal Law, then, are—{#) ‘repression of the criminal, because 
he has comitted an act deleterious to society, (if) an impersonal 
and abstract manner of dealing with criminals coming within the 
same aftificial category without any attempt at an individualisation 
of punishment (w), and (##) degree of freedom and responsibility 
of the delinquent as a criterion of his criminality. Time has now 
come to take stock in order to determine what the classical school 
has achieved towards the realisation of, its purpose (the defence and 
preservation of society) and what it has not been able to achieve 
and why it bas failed to'achieve that. 

Thefirat and the fundamental objection against the classical 
school is that it takes into account only the objective fact of crime 
and ignores altogether the swdjectroe personality of the criminal 
(r) One of the greatest advocates of*the classical school, the 


distinguished Italian jurist, Beccaria in his work “Crimes and 





(u) We wil see, hereafter, as to how individualisation was to some extent, 
attempted by the French Code of 1810 by leaving some discretion to the judge fn 


the matter of awarding punishments. In England, this 4s done by means of the * 


jury system of trial. 
(v) In America, at the present day, there are some judges who award punish- 


ments with reference to the physical organisatlon and the state of #oind of the 
accused persons. Seo Welty v. State, Ind. 10e N. B. 73, wo might compare with 
this the observations of Lord Watson in Xing v. Henderson (1898) A. C. p. 734, 
with regard to the importance of motive” in certain classes of criminal caseg, 

g 
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the objective gravity of crimes (g). Among the principal advocates’. 
of this school of thought are Bentham (g) and Sir James Fitz 
* James Stephen in England and Dr. Holmes in America. The Bertam, Stephen 
basic principle of this school appears to be, that since desire for — — 
* vengeance is innate in human nature and that no legislation is ` 
possible upon an ideal and imaginary state of things which does not 
asa matter of fact exist, the law not only wisely does, but that Gratification of 
it ought to make the gratification of revenge an object. Sir James eka i aaa 
Stephen, in his usual pithy and direct manner says ‘The Criminal 
> Law Stands to the passion of revenge in much the same relation as 
marriage to sexual appetite” (5). In spite of the avowal by Sir. Common sense schoo! 
: — does not ignore the 
James, it may be said that the common sense school does not preventive view of 
ignore but rather accepts the preventive and the deterrent view of punishment. 
punishment (5). 


+ 


There is to my mind, no fundamental diference between the 2 conn 
nce between 
two schools of opinion. The difference is practically a mere verbal the two schools. 
one. What do Kant’s “blameworthiness of conduct” and “‘categori- 
cal imperative” come to, after all? If we look upon “blame-worthi- 
ness of conduct” as an abstract something (A, it cannot furnish MOPPUR 
us with any practical guide for punishment; on the other hand, 
it may be urged that “blamewcrthiness *of conduct’ can only be 
judged from the objective act itself, in which case Kants doctrine 
becomes identical with the common senses and objective view of | 
crimes. Further, the criterion o: punishment, according to both 
the schools, appears to be the same, namely, the degree of responsi- 
bility and freedom of the deliriquent and the gravity of the offence. . 
It must also be borne in mind that law, as it is, can, at most, 
demand from each individual a conformity to the external standard 
^ which it lays down and to try and foist an artificial subjectivé stan- 
dard upon it must not only be futile bnt mischievous asit would 
unnecessarily clog the machinery for administration of justice. It ° 








. (2) These various points Of view oZ criminal law are dealt with in an article 
by Mr. Courtney Kenney in the January number of Law Quarterly Review (1918). 
The article is a critical estimate of Von Bars. “A History of Continental 
B Criminal Law.” 
s (q) Bentham’s Theory of Legislation’ p. 425. 
(r) “General view of the Criminal Law of England,” p. 99. 
(s) See Holmes, “Common Law” pp 46-47. 
(f) But flay not Kant's view moan that we are to fudge the personality and 
perversity of the delinquent ? In that case, it would approach the view of the 
à modern criminologists. For an excellent, though brief, criticism of Kant's position, 
goo Von Bar's "History of Continental, Criminal Law," pp. 433-424. x 
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no longer looked upon as the innocuous act of an individual. which 
could be purified by payment of money (/) ; it came to be looked 
upon as the act of a person who is a danger and a menace to the 
community and who, therefore, must be chained up or got rid of, 
in the interest of the society. This was the key-note of the medie- 
val Criminal.Law which continues to exist to the present day. The 
purpose of Criminal Law is to defend society and that purpose 
must be strictly realised no matter what happens 4o individual cri- 
minals (w). They are the diseased oragans of the society and in 
accordance with the heroic mode of treatment then prevalent4-the 
diseased organs must be amputated without any mercy or considera- 
tion, Such then was the criminal—a moral leper to be absolutely 
shunned at all costs. There was no question of any attempt to 
reform the criminal ; like a sinner he is past all redemption and 
like a sinner he. must be .xondemned to an eternal incarceration 
The object of punishment was purishmeny . itself. This view- 
point found its logical culmination in the formalistic {netaphysics 
of Kent and Hegel : the former would refuse to punish a criminal 
for any ulterior object, because according to him, a man must be 
treated as an end unto himself (#),-while the latter would put his 
theory of punishment in his well-known guasi-mathematical for- 
mula fhat wrong, being the negation of right, punislíment is the 
negation of that negation, or retribution. In this view, then, the 
punishment must be equal, in the sense of being proportionate to 
the crime, because its only function is to destroy it (0). 

The medieval, or the classical theory as it has been called, again, 


' has given rise to two different schools of opinion—the subjective or 


the idealistic School ard the objective or the common-sense school. 
The former is so called because it holds that punishment is not 
based upon any external standard but upon the blame-worthiness 
of the delinquent's conduct (Kant) ; while the letter, with a candour 
which verges almost on indelicacy, would assert that the object of 
punishment is retributive, that there is a sort of automatic and 
axiomatic connection between ctime and punishment and that 
punishments should on that account, be always proportioned to 





' (D) Lecky’s ‘History of European Morals’ (R. P. A.) Vol. II p. 9o. . 
(mw) See an article ''Crimlnal and the law“ in Journal of ' Criminology 
Vol. 11, p. 68 were the writer discusses the purpose of ciw In regard to criminals 
from various points of view. E . 
(wm) Kants ‘Philosophy of law, (Translation by Hastie) pp. 195-196. 
(o) Hegel's: “Philosophy of Right" (Translation by Sterret) Dr. Kohler 
sxem to follow Hegel. See Kobler’s Philosophy of law p. 268, . 
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cure ; or on his failure, both fall damages and a fne to the same 
amount.” In cases of simp.e hurt, the fine would vary from a 
hundred Pawas to six wishcas, while in cases of grievous hurt, the 
punishment prescribed was banishment. In cases of theft, accord- 
ing to the value of the articles stolen, the punishments would vary 
from a simple fine to the amputation of a limb or even capital 


. punishment  Theré was another factor which contfibuted largely 


to the moulding’ of the idea of public punishment and that is the 
factor of religious sentiment; as I have observed above. The 
offence came to be looked upan, not merely as an invasion of th 
social order, but as an infringement of the religious order of the 
community and the infliction of punishment became a sort ofa 
religious ceremony. It would be solemnised by formalities, sanc- 
tioned by the religious laws w:th one particular ceremony for the 
trial and the sentence and another for the execution of that sex 
tence (fj). 1n ancient Hindu Law, we find how a King is enjoined 
to "decide the affairs of the litigant parties,” being pure in mind, 
holding forth his right arm, without any oetentation in dress or 
ornament and we read, further as toehow when the king does justice, 
“a sixth part of the reward fcr virtuous deeds, performed by the 
whole people, belongs to him” but when he does injustice or does 
not protect his subjects, "a sixth part of their inequity łights on 
him." "The influence which the religious sentiments have exercised 


. upon the moulding of criminal law would ùlso explain how the 


ecclesiastical Courts of England, came to assume jurisdiction in 
certain important classes of criminal cases. Sir Henry Maine in 
his ‘Ancient Law’ (4) quotes from the writings of King Alfred to 
show how the origin of crimiral jurisdiction can be attributed partly 
to the authority of the church and partly to the mitam. It may be 
further observed, in passing, that the solemnity and grandebur which 
attach to judicial trials and proccesses of the modern time are but 
relics of the past. Toa Hindu or Mahomedan, the association of 
law with religion is quite an admitted fact—the former seeks his 
law in his “Dharma Sastras,” the latter in his “Quoran.” — E 

I say, therefore, that all these factors moulded the criminal law 
of the people of the middle ages in Europe and changed their per- 
spective with regard to the crime and the criminal. A crime was 


eg 
(j) See Gummidge’s “Theo legal procedure of Cicero's Time” p. 473 and pp. 


504-516.» Also, Von Bars History cf Continental Criminal Law. pp. 9-10. Momm- 
wen observes that every death penalty was originally, in Rome, the offering up & 


e victim as a sacrifice. 


(&K) Ancient Law p. 353. 
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find in Roman Law that a person who has committed an offence 
against the stats would be dealt with very much in the same manner 
as & person accused of treason or sedition would be dealt with to- 
day (p. But this was only an exceptional case and it in no "iy 
militates against the views advanced above. 

But all this was gradually changed as socialistic and communistic 
ideas began.to grow and spread. ln Europe, the system of the 
Draconian Laws and Plato’s Communistic Philosophy in which 
the individual was regarded as existing solely for the well-being 
of that cruel and truthless God, society, which were lying dormant 
so long, came to be rexived through the austere pbilosophy of 
the scholastic fathers and which, in England, culminated in 
Puritanism. The culpability of the offender was made to depend, 
not so much upon his having injured another person as upon 
his having sinned against the social order and the ten command- 
ments. The State, gradually came to assume the position and 
function of the injured individual and this fiction of law was fully 
maintained in the idea of the State as the sole prosecutor in 
criminal cases. It must nót be supposed, however, that this 
change in the view-point was brought about suddenly and 
abruptly. The conception of public right gracually gained ground 
even Where the mergi/d and external punishment prevailed. For 
example, as Professor Salilles observes, ‘the sense of indignation 


. and public condemnation, which is an early index of the sentiment 


of culpability, appears with reference to theft and there serves asa 
needed protection. This is true. particularly of covert theft, 
accomplished by a cowardly ruse, and to other situations no longer 
approved among primitive peoples, whose customs, however, brutal, 
are yet,compatible with a fairly developed morality. The concep- 
tion of a public penalty appears wherever tbe prevailing system 
sanctions the division of the fine between tbe victim and the com- 
munity” (4) This is very well illustrated both in the ancient Hindu 
Law and the early English Law. Over and above the Ze? which 
the offender was required to pay to the injured person as compen-* 
sation, he was made to pay also the wife, a fine to the king, as 
having disturbed the peace of his realm. Thus, we find in the 
Manu Smriti (jj "In all cases of hurting a limb, wounding of 
fetching blood, the assailant shall pay the expense of a perfect 


(2) See Hunters ‘Roman Law’ (Second Edition) pp. 1065-1066. See also Von 
Bar's History of Continental Criminal Law, p. 43. 

(k) Individualization of punishment? (Modern Criminal Science Series) p. 26% 

D Jones’ ‘Institutes’ p. 173. 
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peace (c). Writing of the early English Criminal Law, Sir James rere eg dme p 
Fitz James Stephen says "In the earlicst period of English History D WEE ee 
crimes seem to have been regarded as private wrongs, revenged mE 
rather than punished by those who were injured by them, first 

` by private war, afterwards by summary execution, and then, by 
a public administration of justice, slowly organised in such a 
way as to bear many traces of the rough system, if so it can be HC twr 
called, which it*gradually superseded” (4) Thus, in the laws of EE 
King Alfred—the Justinian of early English Law-—we find that the 
Bat, i.e, the compensation to be paid to the injured party, was fixed The Be 
according to the nature of the injury inflicted ; so the Mt for the logs 
of the great toe was twenty shillings, of the second, fifteen shillings, 
of the middle toe, nine shillings, of the fourth toe six shillings, 
and of the little toe, five shillings. 


Although the ancient Hindu legislators were, to some eatent 
aware of the difference between the crimina and delicta, they could 
not altogether get beyond the Mosaic Law of private revenge which 
tacitly recognise» a direct proportionality between an offence and Hindu Criminal Law 
its punishment—which, by the way; Holmes characterises as in 
stinctive and ingrained in human nature, so far as the external world 
—the Norn-ego is concerned (e) Thus, we read in Manu “ with 
whatever member a lowborn man shall assault or hurt a superior, 
even that member of his must be slit, or cut more or less in pro- 
portion to the injury" (/). It will have to be admitted, however, 
even by the most adverse of critics that the ancient Hindu legislators 
evolved an almost períect. Code of Criminal Procedure (not that 
there was much difference between Civil and Criminal Procedure) 


and a system of definition of offences. . 


From the foregoing observations, it would be clear that im primi- 
tive systems of Law, the social factor in the punishment of an offence 
was almost absent, indeed, in certain cases, the idea of punishing 
an offender in the sense ir which we understand the word, ‘‘ punish- 
ment,” was altogether negatived. But it would not be fair or correct 
tosay that in no case was the idea of punishment present, for we 


(c) Kemble ** Anglo Saxons” p. 1-177. See also Von Bar's History of Conti- 
* nental Criminal Law, (Translated by Bell), pp. 60-61. 
(d) Stephan's * General view of ths Criminal Law of England" p. 8. 
(e) Holmes’ Common Law p. 45. 
(7) SP William Jones’ Institutes of Hindu Law p. 179, Paragraph 279. It 
would be interesting to compare with this the system of Criminsl'LDaw and 
. Procedure In ancient Japan. See an article" History of Japanese Code of Criminal 
Procedure in Law Quarterly Review Vol, XXX p. 448. 
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. Once this fuada nental principle is admitted, as indeed, it is 
bound to be admitted, th» conclusion becomes irresistible that Law 
like every other human institution is not fixed and immutable, It is 
a historical factor and as such is capable of growth and evolution. 
The researches of Savigny, Puchta and others have dealta death 
blow to the doctrine of Jus Naturale so strenuopsly advocated by 
Hugo and Grotius. We have now come to realise that every system 
of Law, as indeed every human institution, has its value, Nothing 
is useless, nothing is meaningless in the march of the world evolu- 
tion. Customs, like Polygamy, for instance which, to us appear 
simply barbarous, had had their day: they had their social and 
cultural value for the community which gave them birth, 

Applying this historical and’ comparative method to the study of 
criminal law, it can be seen that the purpose behind it has been 


. realised by different people in different ages in varying degrees. In 


the old days although it was vaguely and dimly felt that the commu- 
‘nity had something to do with crimes and criminals, still the indi- 
vidualistic factor predominated. A crime was looked at from the 
point of view of the individual senjured. This was the basis of the 
law of Moses—"Hye for eye and tooth for tooth?"—the law of 
private revenge. If the injured person could be placated or his 


"relatives*.conciliated by payment of blood money, the community 


had nothing further to do with the crime or the criminal. The 
amount of blood-money, again, would depend upon the social rank, 
and status of the injured person. This is why in tbe law of the 
ancient Romans and of the old Germanic tribes we do not notice 
any difference between crimes and civil wrongs—erimina and 
delicia. In those ancient systema, the person injured had to 
proceed against the wrong-doer by an ordinary civil action and 
if successful, could only recover money damages. In the commen 
tarieg of Gaius, we find that Zir/wm or Theft stands at the head of 
ofthe list of civil wrongs recognised by Roman Law (4). Offences 
like Assault and Robbery are exclusively treated as Torts and are 
classed along with Trespass, Libel and Slander All these would 
give rise to an „obligation or otaew/um juris and would be requited 
by.a payment of money. In the Laws of the Germanic tribes, we 


find the same peculiarity more distinctly manifest, inasmuch as, a. ° 


particular -sum of money was placed on the life of every free 
man according to his rank, and a corresponding sum on 
every wound that could be inflicted on his person and for nearly 
every injury that could be done to his civil rights, honour or. 
($) See Sohm’s '' Institutes of Roman Law” (Translation by Lediie) p. 417» 

® i a 


The Calcutta Law Journal. 


Var. xxxn CALCUTTA, JANUARY, I, IQfO. j No. 1. 


PRINCIPLES OF CRIMINOLOGY. 


Criminal Lavo and origin of Criminology. 


I do not propose, in this article, to enter into a detailed or aca- 
demic discussion about the origin of criminal law. All that need 
be premised is that criminal law, like any other department of law, 
or perhaps more than any other depertment of law, has a purpose 
in view and a great object to attain. No doubt the beginning of all 
law may be characterised as unconscious—an automatic reaction of 
the Society against internal anc external injuries. But as law grows 
and develops we realise that there is a conscious purpose behind it. 
As Dr. Ihering so forcibly puts it “One legal ptirpose is produced 
out of the other with the same necessity with which, according 
to the Darwinian theory one animal species is developed from the 
other. And if the world should be created a thousand times as it 
was once created—-after milliards of years the, world of law would still 
bear the same form ; for purposs has the same irresistible force for 
the creations of will in lew as cause has for the formation of matter. 
Thousands of years may elapse before this compelling force of pur- 
pose becomes visible in a particular point in Law—what are a thou- 
sand years in comparison with milliards? Law obeys this compulsion 
willingly or unwillingly, But the compulsion proceeds step by 
step. Law knows no leaps any more than nature, the antecedent 
must be there first before the higher can follow: Law knows only 

*one source and that is the practical one of purpose” (a). 





(a) [hering’s “‘Law as a means to an end" (Zweck im Recht) page, (preface) 
viii, tis, Joo also p. 361 where tho learned Jurist discusses the purpose of Crimi 
nal Law. Mr. Roscoe Pound, in a brilliant article, “The end of law as dore- 
Iqped in juristic thought” (27 Harvard Law Revlew, p.605, 40 ‘Harvard Law 
Roviow, p. 201) discusses the question from various pointstof view. 
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` PAGE, 
Trarster of occupancy bolding part or whole of, effect of, on ralyat—Transfer, — 
voluntary or involuntary ; See Occupancy holding s — 310 


Trauſer of Property Act, Sec. 55(1)(d}—-Purchaser, duty of—Conveyance ; See 
Sale . 


*-- am oon ted id tl | 84 


» 9ec. q9—Mortgagee purchasing equity of redemption 
f xb rere —— ^ 














, Soc 99 elect of mo i contravention of Sw Reden , 
tion, agit for, — e s " i e 98 
— Sec. 99, salo In contravention of, fs not a nullity ; See 
Redemption, sultfor | .. en — æ ` 9? 


Tramaforee, right o/— Legul conveyance not executed —Trans/erse put in poe 
sossion—— Agreemeni te seli not denied before sxii—Specifie performance. 


When in pursuance of an agreement to transfer property, the Intended trans- 
force has taken poesossion though the requisite legal documents had not 
been executed and registered, the position is the same as if the documents 
had been exechited, provided specific performance can be obtained between 
the parties to the agreement, in tho same Coux, and at the same time gs 
the subsequent legal question falls to be determined. — De v. 


Discs Chandra Bhattacharyya - es. ons * 75 
Trespass, action “for—#]nterference . .with the exercise of. proprietary rights— 
Tribessl, exercising punitive furiedictlon—Misconduct, charge of—Conrt's ~’ 

power to Investigate ; See Member, expulsion of oe te - 247 


— , exercising punitive jurisdiction, gave in the exerclas of guasi judi- 
cial power, decision which cannot be challengod—Miscondsct, charge of 
—Court’s power to iInvegtlgate ; See Member, expulsion of .. - 247 


Trestocakip, sale of, for pecuniary gain, if pormimible ; See Pala, transfer of .. 37 
Voluatary statement—Statnment mado without objection by an Inso]rept in bis 


eexamination ; See Ineolvent own om m = 209 
Watver-—Legality of conviction—Guilty, plea of; Ses Criminal Procedure Code, 


Sec. 412 w^ oe owe ~ oe 7 "m 133 


Warrsat—Musition Board, dealings with—Isrue of general search werrant— 
Criminal Procedure Code (Act V of 1898), Sec. 96 (3). 


Per Chomdkwri, J.: An ene of warrant referring to an enquiry which is 
^ now being made," when there was no enquiry by tho Magistrate, is 
egal. : : i 

. An imao of general search warrant referring to all accounts, ledgers, stock 
books &c., correspoodence and documents which may havo a bearing on I 
the transictlons with tbe Munition Board, does not come under section 


g 96 cla» (3) of tho Criminal Procedure Code 
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Talab baki papers, evidentiary value of See Rent, sult for oy oe 
papers, when car be taken in erideuce tater econ sa Iior the 
Evidence Act ; See Rent, salt for - Je vos i 
Temant-at- WA's interest—-Market value j See Land acquisition d m 
Testimony. of person of low morality Se⸗ Mlsdlrection ° d o 
Thak map, facts stated in, how proved ; See Revenue, settlement of s 


Thieves, guxg of, belonging to-——Approver, WENA p rowr, evidence af — . 


— (Act XLV af 1860), Sec. «01— Habi—Criminal Procedure 
Code (Act V ef. 1898), Sec. 334¢—More offences than one—Association 
extending over a long period—Criminal Procedure Code, Sec. 110, cen- 
vicin wader, nature of-—Accused, if cun be punished jor subscquent: 
ef'ence— Beidence áf previous conviction, if admissible—Decument pre- 
pared by parties, Uf te form part of judgment. 
After tho discharge of an accused approver, he is competent to be a witness, 
His evidence is admissible against other accused persons. 


The gist of an offence under section 401 of the Indian Penal Code, is zeo- 
clation for the purpose pf habitually committing theft or robbety. Habit 
is to be proved by the aggregate of acts, and though the charge is charge 
ofa single offence, the period over, which the association extends is often 
very long and the longer the period -the better it is to establish babit. 
The.question of confining the charges to three In the comrse of a year, 
therefore, does not arise and section 334 of the Code of Criminal Proce- 
dure has no application. P 


. ÅA conviction under section 110 of the Code of Criminal Proceddre has 
^ nothing to do with the punishment of an offence. An order under soc- 


- tion ro a only prevea£ro and only binds down the accused to be of good ^ 
behaviour. ^ - 


"= An accnged after having once been bourd dowa under section 110 of the 
Code of Criminal Procedure, can again be punished for being members 
of a gang associated for the purpose of babitually conimitting crimes under 

= section 401 of the Indian Penal Code. l | 

^ Evidenco of previous conviction for an offence under the Indian Penal Code, 
or evidence to show that the accused had been previously bound down 


lol 


-. . under section 118 of the Code of Criminal Proceduro, is inadmissible, 


Quare: Whether If it can be shown thatin a previous case a number of 
accused were placed on their trial together and convicted, such conviction 
can be used not for the purpose of proving the conviction or proving bad 
pharictes Dal for proving amociakion: 


. It Is generally bof desirable’ to make documents Prepared by parties to a 
^ case part of a judgment. 


Per Duaal, XUNG: obe: can Ds convicted os AEE EEE, evidence of 
an approver. Kasem All». Empeter 


Title not provable in eye of law, effect of ; See Suit, maintainability of a 
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——- deeds, when purchaser 7s entitled ; See Sale m T 
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BSuit - (Conid.). 

Where a ground of atteck goes to the root of the mattor and arises as it were 
before the constitution of the domestic forum, a suit is maintainable for the 
investigation and determination of the EL ccording -o the pioce- 
dure prescribed by law. : 

Where the grounds ‘af attack are completely covered by section 14 of the 
Indian Arbitration A-t, an application is the exclusive and not nferely an 
alternative. remedy, the adjudication by a Court other than a Chartered 
High Court, will be final and not liable to be challenged by way of-appoal, 

A judgment obtained by consent of counsels acting in Court, In a matter 
within their authority, cannot form the subject of appeal. 


When consent of the Counsels was accorded oaly when the Judge intimated 
that he would otherwise decline to entertain the motion, it Is not free 
fair but constrained and involuntary acquisconce in a mode of trial which 
the Court bas decided to adopt. 


A Judge should not irterpret statatory law, when it provides for a specific 
i procedures, by refererce to decisiona pronounced ances a difierent system 
` of procedure. - 


The plaintiff buyer sought to set aside the‘award of the arbitrators appointed 
under the Indian Artitration Act, on the groun ì that there was no valid 
contract between the-parties and also imputed fraud to the defendants in- 
asmuch as they clairnd damages for refusal to accept goods which they 
had never offered ani were indeed not in a position to deliver. The case 
for the defendants se`lors was that thero was a valid contract for the salo 
of goods, that they delivered the goods according to the contract, and that 
the plaintiff buyer wrohgíuly refused to accept the goods and then can 

* celled the contract. They thereupon gare notice of their intention to re- 
sell and actually re-sold the goods three days later. They next applied to 
the Chamber of Commerce fon arbitration and notice was served upon the 
buyer. The buyer repudiated the authority of-the Arbitration Tribunal 
to deal withthe matter, but, under protest, submitted -to them his own 
version of the affair. The buyer also applied to the tribunal for leave to 


request, however, was refused, and an award was mado against him. The 
award was forthwith fied in Court and the buyer Instituted the preseg: 

anit 1 ! 
Held, that the sult was maintainable : Redha kisseu v. Lakimi Chand... 
——— by a roal purchaser at an auction sale held in 1903 agaiüs. an assignec 
of a'certified purchaser, if maintainable ; See Suit, maintainability of — .. 
tion in Sxecutlog of His mortgage docres ; Ses Redemption, soit for — 


—~- to avoid genii tenure—kKabuliat executed by settlement holder in fovour. 
of gantldars—Settlemon t, conditions of j Sew Estoppel m e 


Surrey map, evidentiary valuo of ; Ses Revenue, settlement of | me, — 


— ES MEOS a. See eres qo eee ii 


— for redemption, if maintalnable—Moitgagee purchasing equizy of redemp-. 


appear by counsel ard to tender oral evidence in support of àis case. This . - 


ET 


— 
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. is enabled to confer & good Hil on ihe transferee; because the real owner 
is debarred from impeaching the title, not only of the certified purchaser 
but also of the person who has derived title from him. 


Tho wider restriction embodied ir section 66 of the Code of 1908 is not appli- 
cable to cases, where the title accrued under the Code of 1883. 


Qf things that do not appear and things that do not exist, the teckoning in & 


Court of law is the sume ; a title which cannot be proved against an oppo- 


nent jn the eye of.law, has in point of fact no existence in relation to that 
Individual. ME 

Under section 417 of the Code of Civil Progedare of 1883, the auction pur- 
chaser bad a title enforceable against the whole world except the cectified 
purchaser. Under section 66 of the Code of 1908, the title of the real 

- owner cannot be enforced against the certifled purchaser as also against 
persons who claim a title derived from tho certified parchasor. 

Every statuto which takes away or impairsa vested right acquired under 
existing lawa, or creates a new obligation or imposer anew duty, or at- 
taches a new disability in respect of transactions or considerations alroady 


passed, must be deemed retrospective in its operation. The rule that- 


enactments in a statute are generally to be construed to be prospective and 


intended to regulate the future conduct of persons, is deeply founded in - 


a good sense and strict justice, and in the abeence of clear words to that 
effect, a statute will not be construed so -as to take away a vested tight of 
action acquired before it was passed : ] 

A mlo certificate does not create title but is mely evidence of title: 
Premotha Naik Pal Chowdhary v. Mohini Mohan Pal Chowdhary * 

But, maintainability oſ-Sait for damages —Unlamf/ul interference with the 
exercise of property rights—Instituting civil action, eee and 
withent reasonable and probable couse. 


A person, who unlawfully interferes with the exercise of tho Property rights 


U of another, commits an act in the naturo of trespass to property, and is 


liable for damages in an action for trespass. 
No sult lies for damages against a defendant for malidousiy and without 


N 


réasonable and probable canse, instituting a civil action: Noromdra Nath 
Koer v. Bhwsan Chandra Pal - bi - "d 


—, malãtalnability of-—Stit to avoid gendi tonure—Kabuliat execated by set- 


tloment-holder in favour of ges/iders—Settlement, conditions of; See ` 


Estoppel eva c a - — m << 
— , maintainability of—Sutt to impeach award made under Indian Arbitra- 
Hon Act—indian Arbitration Act (IX ef 1899) Sec. 14—Greund of altach 
A ppoal—Fudgnent by consent of counsels—Consent given under inti- 
midation, nature of—Law, interpretation qf. 
When an award under the Indiae Arbitratión Act, has boon made and filed, 
a party affected thereby can maintain a sult to impoach it on grounds not 
included within the scope of section 14 of the Indian Arbitration Act. 


* e 
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Suit —(Con?d.). - 
so that the tribunal mus in etch ewe look to tho purior rca 
stances : 


NIEN IEE for Drac af cater eat 
gina] side of the’ Calcutta High Court. The defendant, who was the 
owner of several collieries in Jheria and in the Raneegan] coal fields situat- 
ed-in the Burdwan district, did not reside within the Jurisdiction of the 
Court. “The defendant in 1911 appointed Moss. H. V. Low & Co. as his 
managing agents for all his collieries in tbe Jberia and Xaneegan] coal 
fields.- The frm was a private limited [ability company, haying an office 
at 12 Dalhousio Square, Calcutta, and acting as managing agents for various 
concerns. By & memorandum of agreement entered into between the de- 
fendant and the company (HL V. Low & Co.) the sole abeolute and .unfet- 
tered control of the management and working of the collieries and of the 

- salo of tho output thereof, were conferred on the firm, during the continu 
ance of the agreement: - 


Held, that the defendant wasmot liable to be sued on the original sido of the 
High Court, as he could not be sald to erry on business in Calcutta, merely 
because he granted certain rights to Low & Co. under the mid agreement. 


Under order 49 rule 3 of the Code of Civil Procedure order 7 rule to (1) 
being inapplicable, an order of return of the plaint for presentation to the 
proper Court, in suits instituted on the original side of the High Court can 
not be made. MahsrajaeManindra Chandra Nandy Baksdur v. Chandi 
Charan Baserjec LS - — ini - 


—— malniainability ef— Suit against the assignee of ceritfied purchaser— 
Title of certified purchaser perfected, when Code of 1852 in force—Ctvil 
Procedu:e Code (Act XIV af 1881), Sec. 317 —Civil Procedure Code (Act 
V of 1908), Sec. 66—Satute, ‘construction of—Sale certificate. 


The rule embodied in section 66 of the Code of Civil Procedure of 1908, 1s 
.not applicable to an execution purchaser whose title was perfected when 
e section 317 of the Code of Civil Procedure of 1882 was in -orce. Hence a 


PAGE, 


$37 


real purchaser at an auction sale held on the 11th August, 1903, can bring . 


a suit for a declaration of his title by purchase at a time when the Code of 
" 1908 is in force, against an assignee of a certified purchaser, — 
against the certified purchaser himself. 
Both sections 317 of the Code of 1882 and section 66 of the Code of 1908 
1 . operate to place a limitation upon the title of the purchaser, with this 
difference that the effect of section 66 isto widen the fetter placed apon 
the title of the purchaser by section 317. ` 


The effect of section 66 of the Code af 1908 is to Improve the position of the 
certified purchaser, and in offect, to confer upon him a power of alienation 
he would hot otherwise enjoy. Ifthe certified purchaser allenated the 
property, tbe result, notwithstanding section 317 of the Code of 1883, 

" woul be that the title of the allenee could be forthwith defeated by the 

real'owner. Under section 66 pf the Code of 1908, the certified purchaser 


i " 


^ 
L] 
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Sab-mortgages—{Contd.). - 
^A o £$', to a sub-mortgagee, but by no means obligatory on him, to frame bls suit c. 


in such a way as not only to enforce his rights under ha own mortgage but 
* to enforce the original mortgage against the ‘mortgagor of his mortgagor: 
A sub-mortgegee may thus be content to cut cff the equity of redemption 
A of his mortgagor, or he may at his choice, by a sult properly framed, cut 
off the equity of redemption no: merely of his mortgagor but also of the - 
Š - mortgagor-of his mortgagor. 
Where a mortgagee transfers his interest by way of & mortgage his mort- 
gageo, that is the sub-mortgagne takes it "subject to the original mort- 
gagor’s right to redeem ; consequently, the sub-morigsgee who holdsa 
— fragment of the Interest of the mortgagee may achieve what the mort- - 
gageo might have obtained, namely, to cut off tho equity of redemption 
of the original mortgagor. 
When the properties included In the original mortgage are’ situated in the 
mofussil and the additional property included in the security granted by : 
— * the moftgageo Is situated in the town of Calcutta, the mortgagee, by the” ~ 
grant of a sub mortgage along with a morigage of property in the town 
of Calcutta, is not entitled to have the forum altered in relation to the 
enforcement of the original mortgage. As between the mortgagee and 
» tue sub-mortgagee, a suit to enforce the security should be Insti tuted on 
' the Original Side of t'e High Court. As tho sub-mortgagoe derives his 
title from his own mortgagor in respect of the mofugsil property, he can 
do neither more nor less than what his mortgagor could have done towards 
the original mortgagor. The original mortgagor covld be sued by his. 
mortgages tn respect of liabilities arising out of the mortgage tracsaction ° , 
only ih the mofussil Court. Krishna Kishore De v. Amar Math Kketry € 1372. 


Sob-morigages. if can proceed against the mortgagor of his mortgagor j See s 
= Sub-mortgago " see we e Lond 874 


* - 


, rights of ; See Sub-mortgage — - x 272 
Sub-merigagoo’s right to cut off original mortgagor’s equity of redemption ; See 
“ Sub-mortgage $C ie — — € . 373 
Sati, forum of—Legal-conveyance not executed— Transferee put in possemion— _ 
. Agreement to sell not denied before suit—Specific — See 
Tranafereo, right of — ses — sop a 75 


— if E E CIO of attack goihg to the root of matter Constit M m 
vts e tion of domestic forum ; Sev Suit, maintainability of — oe 283 > 


MO 








— , mainiainabiiiy of—Letters Patent cl. (12)1—" Carry en business. —  ' 
Rights given wader agreemenit—Ctril Procedure Code (Act V ef 1908), 
O. y R. 10 (1), O. 49 R. ¢-—~Hloint, return of—Seit instituted in the 
original di of High Ginb dio 


The expression "Carry on business" in clause 12 of the Letter Patent of the 
Calcutta High Court, is a very elastic one, almost incapable of definien, 


^v e 


* 


h 
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ka 
+ 


r - 


. Shebalt, appointment of, right of—Endowment of recent.date—founder making 


no provision for the devolution of office ; See Shebalt - , ww 
—— —, power of ; See Pala, transfer of ... oe ow oe 
— tatus of: See Pala, transíer of s one m in 


Simple mortgagee, if can apply&or appointment of reciever ; See Reclever ü 
. Specific Relef Act, Sec. 53—Mode of granting perpetual injunction, and [ts 
4 effect when granted ; See Perpotual Injunction "T oe 


* 





Sec. 44, scope of ; See Perpetual injunction one 

Secs. x4, $$, scopes of ; See Perpetual injunction 

Stare decisis — Authority of long established decided cases, fs to be maintained, 
if of universal application ; See Occupancy holding - “ee 

Statemeut, voluntary—Statement made without objection by an insolvent in his 
eramthation ; See Insolvent + ETT — 

= — —-of one accused, if can be takea against — See Misdirection 


Stainte, when retrospective in operation ; Sse Sult, maintainabillty of - 





— — When can take away a vested right of action acquired before It was . 


passed ; See Suit, maintainability of . tee ae sii 


Statutory law, intecprelation of ; See Suit, maintainability of; um — 


fi-mortgage-- Leave to sus—Letiers patent, ci. (12) Meri pager's property 
situate in the mafussil—Moriguges’s property uate in the town- Ons 
suiti to -realise the aub-maorigagee i dues—Decres ordering sale of mort 
ggur s property A valid — Sub-morigasee, rights ef—Furisdiction, went 
e —Resjndicata-—Civil Procedure Code (Act V af 1908) sectton II, *' 
Under clause i2 of the Letters Patent, the High Court, in the exercise of its 
ordinary Original Civi] Jurisdiction, is not competent to grant leave to 
sub-mortgagee to sue for enforcing right of sale of mofussil properties 
under the nfortgage of the origina] mortgagor. A decree obtained in such 
. sult by the sub-mortgagoe after obtaining leave to sue, lp so far as it 
affects properties in the" mofusail, is without farisdiction : 


If the decision of the Court fs void for want of jurisdiction over the subject 
matter, It cannot operate as res judicata ; in order that a Judgment may 
, be conclusive betweon the partios, the essential pre-requisite is that it 
should be the judgment af a Court of competent jurisdiction within the 
meaning of section 11 of the Code of Ciril Procedure. 

Where a Court has no jurisdiction over the subject’ matter of the action in 
which an order is mado, such order is wholly vold, for jurisdiction cannot 
be conferred by consent of parties, and no waiver or acquiescence on thelr 
part can make up for the lack or defect of jurisdiction : 

- Where a Court judicially considers and adjudicates the question of ‘its 
jurisdiction and decides that the facts exist which are necessary to give its 
jurisdiction over the case, the decision is conclusive till it is set aside In an 
appropriate proceeding. But whero there has been no such adjudication 
a aa ODE DUANE 
judicata., 

, Ą mab-mortgages is entitled to bring a mult against his mortgagor and to 
realise the dues on his mortgage by sale ot foreclosure ; It is also open 


" * 


Pack, 


174 


483 
253 
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Sanction for prosecatios —(Cenid.). 
rules of prudence to which any Court exercising its discretion would have 
regard, and fre-eminently among them, possibly a compendious statement 


of all, would be the rule that fhe Court will be astute to see that there 


_ Shall be no abuse of the administration of criminal justice.” 
Grace it a sirong probebility iat the proceedings (akea uader section 


195 of the Criminal Procedure Code, would be abortive, sanction for 
M prosecution should be refused. Chaudhuri Meah v. Abdul Rakamen — |. 


Sanction for prosecution under section 195 of Criminal Procedure Code, when ` 


" refused j. See Sanction for prosecution "- ws ow 
Search warrant——Avaminatlon of petifionsr—Record—Criminal Procedure 
Code (Act V of 1898), Sac. E PAE ETE A made — Investi- 

. galien. . IM" 


Bo Chaminade: there is no exprees provision requiring & - 


. . Magistrate to make a record or keep notes of examination of a petitioner 
` for search warrant, some record should be kept to enable the appellate 
i a t a the: Magis- 

; trate acted, ` , * 

A Magistrate is not relloved from ifs duty by stating that” ho belloved. that 
the officer had formed a correct opinion. 

An order under section 96 of the Criminal Procedure Code cannot be made 
to further a police inveetigation which may- or may — in an 
enquiry. : 

- Pi hel E E — —— 
a Magistrate to inne a search warrant before any proceedings of any kind 
ane mulated and in mew of an enadiry abont to be made; / 


Girl eras ** An enquiry about to be made ” docs not alode every n 


` vestigation. Jagannath AgarwaHa v. Tbe Emperor "T 
KC warrant examination oi petitioner for—Procedure 3 See Search — 
rant roe) ibn rd "t 
ccc warranty lena be dad Police utes wie ag oe E) sand A 
Search warrant, when can be imood—Criminal Procedure Code, Sec. 96; See 
Search warrant - we - - "- nooo 


Secomd application to sue as pauper; Sew Pauper suit es 


Senior Judge, Judgment of, prevalls—diHerence of opinion between two jaigu" 


of the High Court—Propristy of ocder under section 145 of the Criminal 


Procedure Code; See Letters Pateat, cl. (36) u F b 


Shecbalt—Rish?! of apyciniseni— Private endowment-— Founder making ne 
rv er erue. ofle af auc D dE «Y 
NIAE or custom, -> 
Where a E EN TT NS 
the growth of a teage ora custom and the founder has made no express 
provision for the devolution of the office of a shebait, the right of ap- 
pointment to the office of shobait is vested in the founder, or hie represen- 
tative | Baranabhl Marks v. Sadarsan Das Mahanta -9 = 


* 


267 ^ 


267 
. 345 


26 
. 851 


174 


- 


- 
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PAGE. 


Right of transferee—Leyal conveyance not executed— T ransferee put fn- . posset- 
son—Agreement to sell not denied before suit ; See Trans(eree, right 


of wor che oe s Lund vet Fhe Lond 73 


— of worship, if property ; See Pala, transfer of oe E 
ii erii Conni for kecoa Sab Evidence, tintib T a 403 
— to redeem, nature of} See. Redemption, sult for ... oe 93 


of sianagesieat and right of servico in connection with temples, j See Pala, 
Rictlng— Criminal Procedure Code (At V E 1898), See. 403 (2) Aequilial, 
` previous—Trial, second, on same facts if legal—Indian Penal Code (Act 
XLV af 1860), Sec. 141 — Unlawful assemblf—Commen — Be 
ting intervening person. 
Under sub-sectlon (2) of section 403 of the Criminal Procedure Code, & 
person acquitted or qonvicted of any offence may be afterwards tried for 
any distinct offence for which a separate charge might have been made 
against him on the former trial under section. 235, sub-section (1) The 
true test fa, not so much whether the facts are the same in both trials as, 
whether the acquittal on the fist charge necessarily Involves an acquittal =, 
on the second charge, s 
Where A aad B were previualy tried for an offenen unde section 342 of the 
Indian Penal Code : 
Held, that they could still be tried for an offence under section 147 of tho 
\ * fudian Penal Code, though the acts constituting the offences formed the 
same transaction within the moaning of sub-section (1) of section 235 of 
the Code of Criminal Procedure. ° 
An amembly of five or more persons ls designated an “ unlawful assembly,” 
within the meaning of third clause of section 141 of the Indian Penal 
Code, where the common object is not to arrest’ persons Who committed 
, an offence, but to subject to humiliation persons who intervened ‘on behalf 
of the.offenders, Rassakay Eam v. KHig-Enperoe s T 476 





Rutes of natural justice, requirements of ; See Member, expulsion of e" 347 . 


Bale—Duties ef sender and emer Speen of — Act, UV of 
1851), Sec. 55. 

Iz tho daty of the purchaser to tendet a conveyance to the vendor fo exe- 

"ention as required by section sc (1) (d) of the Transfer of Property Act, 

and until such fender is made or waived the purchaser has no right to 


obtain, the title-deeds. Ma Hatt v. Maceg Pe Pu — m 87 
—, irregular, effect of ; See Redemption, sult for m we * 98 
certificate ~Title, evidence of} See Suit, maintainability of * - > 465 
ME s dC aN M D MeL Pala, ` 
-transfor of om oot e^ 37 
L of ahebaiti right, if permissible ; See Pala tranafer of * ae 37 
Samssodaks —fHeir ; See Probate - f: 


Sanction for presecatlon—Discretion—Criminal Pinani Code (4d z 

1898), Sec. 195— Proceeding — 
Section 195 of the Code o£ C ure vests in the Court a discretion 
as regards grantifig sanction to prosecute, There are, however, cortaln 


` 


V" 


— 
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Review—({Conitd.). 


Fer Sexdirson, C.F, and Mesherjes, F.:—The effect of the expression 
“ discovery of now matter or evidence '' in clause (b) of the proviso to 


i” rule 4 O. 47 of the Code of Civil Procedure, is the same as if the words - 


used have been * new and important matter or evidence.” 


Jos ad aoo on E E, it is open to the appelignt 
to impeach the propriety of the order'on the ground of contravention of 


the provisions of clause :b) of the proviso to rule 4 order 47-of the Code of 
Ciri! Procedure? 


Per Meoberjes, F.: A litigant who invokes the jurisdiction of a Court to 
grant a review must allege the discdvery of new abd important matter or 
evidence which after the exercise of due diligence was not within his 
knowledge or could not be produced by hiniat the time when the decree 
was passed or order made. When an application has been made on this 
. ground, it may be granted under rule 4, sub-rale (2) of order 47 of the 
. Code of Civil Procedure if the Court Is of opinion that the application for 
review should be granted. This rule is subject'to proviso to rule 4. 

The jurisdiction of the Court to grant a review depends upon tha circum- 


stances mentioned in rele 1 of opder 47 of the Code of Civil procedure and 
rule 4 does not prescrite a different test. 


Strict proof means proof according to the formalities of law. Bat proof 
according to the formatities of law does not Imply merely angllegation in 
atcordance with tho formalities of law that facts contemplafhd by rule x 
exist. The Court must be convinced that the materials placed before it ia 


» 


accordance with fornmlities of law do prove the existence of the facts - 


alleged : 
^ Applications for review,cn the ground of discovery of now and important 
matter or evidence should be considered by Court with great caution. - 
CHRON aie cata oar ee Ig opinion that an 
application for review should be granted, ft shall grant the ns, the 
opinion of the Court must be opinion according to law. . z 


Per Fletcher, F ı Tho allegations must be strictly proved ; that means 
‘proved , within the meaning of the Indian Evidence Act. Chiramjial 
` v. Tuisiram Jaskidasa — er ess oe - 





Small Canso Court decree—No deposit of cost fn time—Provincial 
Small Cause Courfs Act, Sec. gece Act, Sec. 5; wies 


don pa * * 


oe om 





matter or evidence-—Court’s duty ; See Review .. 


€ m 





, applications for, on the — of discovery of new and important 


Rerision—Crimina! Procedure Code, Sec. 145—1njustice ¢ See Jurisdiction — 
Finding as to forcible dispomession—Criminal Procedure Code, Sec. 
145 j See Jurisdiction one oe vo an : adt 


Revival of condoned offences, what constitutes p Ses Divorce ` m - 
E d 


-p 


“134 


— 


134 
184 
565" 
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Revesue—(Ceonid). - "n Mae. A 
aues dis cus PEE I E correct when made and to furnish 
valuable evidence of the state of things at that time. But this does not — 
nocossarily enable a party who asserts that a particular parcel cf land was - 
asseseed with revenne in 1793, to discharge the burden which lies upon X 
bim to establish the affirmative of this proposition. 


"US The question whether the facts stated on a thak oc survey map were in exis- 


tance, is casentally one of fact and should be determined on the facis and 
circumstances of cach case. 

Where the plaintiffs sue the Government for ose FOP NE dant — 
alloged to be part of their permanently setti od ‘estate, it cannot be laid 

: down a priori that the relevant survey maps aro oc aro not sufüclent to 
shift the sass on to the defendant. — Prafalla Nath Tagore v. Secretary of 


Li 


* State for India ix Council ' "T D - 420. 
———— nile Title of the unrecorded amignoe of a recorded Dessin oe z 
Declaratory suit * - em si 372 


 Revosso Sale Law, Sec. 3i—AppHcation for payment of surplus sale — 
— by the unrecorded assignee of a recorded proprietor; See Declaratory ° 





guit . ae * a in "T one 373 
p Sece 31—Représeatative—Unrecorded assignee of a re- 
corded proprietor j Sss Declaratory suit ove - oe 371 





Sec. 31—Unrecorded assiguee of a recorded proprietor, 
menge E cie S e 
ratory salt * me me e - 372 
Revicw—Civil Procedure Code (Act V ef 1908), O. g Pr. I, 4, NET EE 
soe of new and important mailer or culdence’’—Allegations te be strictly 
- -proved—Strict preaf—New evidence—Appeliate Couri, power «| —Opi- - 
nien of Court. 

Before a Court can exercise a jurisdiction vested in it to, grant an application 
for review on the ground of new and important matter or evidence, It is 
incumbent on the Court to be satisfied with the allegation of the applicant 
that the evidepce In question constituted now and important evidence with- 
in the meaning of rule 1 order 47 of the Code of Civil Procedure. Tho 
Court must further have strict proof of the allegation that the evidence 

. was not within the knowledge of the applicant or could, not be produced - 
by him at tho time when the decree was passed or order mado. 


If & Court without adjudication of the allegation that the evidence which the 
applicant soaks to produce was not within his knowledge or could not be 
produced by him at the time when the decree was passed or order mado, 
grants an application for review, the order [s contrary to the provisions of 
rule 4 of order 47 of the Code of Civil Procedure. i 

4 It is competent to an appellate Court to finally doe] with the matter on the 
. materials on the record. 


Per Sendorsen, C. 7. : hie weep orients iur Ee duci that if adduced it 
would be. practically conclusive ; that is, evidence of such a class as to 
render It probable almost keyond doubt that the decision or judgment 
nam . 


LE " 
T" 


E, 


t 
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Res judicata—Court Judicially coog.-lecing and adjudicating — of jurtedicn. 





tion ; See Sub-mortgage "T MEL. -- o ve 
Decision void for want of juftediction oven the subject matter; 
~ See Sub-mortgage — a Me LA du T 


- Execution for costs—Moriguge decree —Sale insuficient t$ pay off 
the mortgage, decree—Subseqnent application for executions! decree for- 





cosía—No supplemental decres under Order 34, Tr 6 "o Cede ef 


. Ciril Procedure (Act V of 19c4). 

The respondent joined the appellants as defendants in the mortgage suit on 
the allegation that they were transíerees of the equity of redemption. 
Ho obtained the usual mortgage decree specifying the amount due on the 
mortgage and the costs of the mit. The appellants were not made per- 
sonally liable for the costs. . Execution was taken out in dua coutee and 
tbe mortgage decree was satisfied in part. But although the mortgaged 
properties had been exhausted a considerable sum still remained due to the 

« decree-bolder. The decree-holder thereupon applied for execution. The 
dffice raised a question as to whether execution could be bad before the 
decree-holder had obtalned a supplemental decres in accordance with 
order 34, rule 6 of the Code cf Civil Procedure. The Court thereupon 
directed that the record should be sent for and that the matter should be 


put up for consideration in the presence of the decree-holder. No notice of | 


the application was served upon the presept appellants or upon any,of the 
other judgment-debtors. Ths Court subsequently camo to the cdheluxion 
(and this was an experte decision) that a supplemental decree was not 
necessary and that execution could issue on account of costs against the 
present appéllants. Execution was issued with the result that the present 
appellants forthwith appeared before the Court and objected that they 


wore not lable under the decree, Tho Court overruled tho objection and, 


held that as the matter was previously decided they were EUM by that 





order : 
Held, that the order did not operate as a resjudiceta. Ihm Mola v. 
Manindra Mobes Poddar „x Ll ^ or we ten 
= ., question of, how to be decided ; See Resjudicate one — 


Retrial—Appellate Court—Ples of guilty not to be recorded ; See Criminal | 


Procedure Code, Sec, 413 = I ow -— 


Reveane, seitlement of —Deds of public navigable river—Durden of broo/— . 


. He IR ORARIO ee dias 
Facts stated on Thak er survey map. 


Beds of public navigable river are the property of tho Crown. > 


A party alleging that at the time of the Permanent Settlement, the disputed 
lands were included in permanehtly settled estates and were settled with 
his predecessors as part and parcel of the estato granted to him, must 
prove ft. The burden of proof Hes on him, ‘on the principle that If his 
E a fs not 
Vii ee nner tee i e 


507 o 


133 


^ 


¥ 
` * 
= 
“ 


Rest—{Centd.). . 
specified in the patta, kabuliat or counterfoil rent receipt was dntered in 
-> it after measurement, so that if the landlord can prove such & practice, it 
will be presumed that the area entered in the patta, kabaliat or rent re- 
. colpt was ociterod after measurement, though ho is not able to prove that 
as a matter of fact te lands in'the particular case wore settled after 
measurement : Umed All v. Nawab Khaje Habiballe æ `e bis 


Rte imdicata—Ciwil Procedure Code (Act V of 1908], Sec. 11—Claiming under. 
different title—Claim raised but not decided. 


-~ 


The present suit was instituted against J. asking for a declaration thet the | 


properties mentioned in the plaint were acquired by D, and that he died 
possessed thereof, and that the plaintiffs as his heirs were entitled to 
possession of such properties. Previously a suit No. s17 of 1912 were 
brought by the present plaintiffs against their father D, and the present 
defendant, asking for a declaration that D held the identical properties, 
which were claimed in the present suit, as trustee for theme D 
dled shortly after the Institution of meit No. 217. That suit was amended 
on the plaintiffs! applicaffin by recording the death of D and & new sum- 
mons was iagzed to J, the remaining sole defendant in suit No. 317. No 
amendment having then been made or applied for In order to raise the 
claim put forward in the present sult, all matters in the sult were referred 
^ to arbitration. "Late In the arbitration the present ‘plaintiffs applied -to 
the arbitrators to decide the claim which way made in the present sult. 
The arbitrators decided that they had no jarisdiction to do so as the only 
matter referred to them had,been the question of trust. , Thereafter the; 
plaintiffs in sult No. 217 applied to the Court asking that they might be at 
liberty to amend by raising in that ait the claim that wan made in the 
present sult? The application was refused : > 
Held, that the sult was not barred by res judicata, as the plaintiffs were 
suing under a differęnt title to thutt under which they were endeavouring to 
support thelr claim in the first suit, as also that the plaintiff’ attempt to 
raise that point was refused by the former Court, Mola Lat Shah v. 
Jahury Lai Shah m F hi ES i 


oe judicata— Civil Procedure Code (Ac V of 1908), See. 11—Directly and 
substantially im issue—Sui? for ejecisuent, previous Headings, issues 
and judgment—Stalus, question of. ` 

Tho question of res judicata is to be decided with reference to the'pleadings, 
the imnes and the jodgrment : cases on the point referred to. 

In the previous litigation, the plaintiff sued to eject the defendant on the 
allegation that be himself was a raiyat and the defendant herself was an 
under-ralyat. The clalm for ejectinent failed, because the Court found It 
established that the defendant bad a “ protected interest ^" within tho 
meaning of section 160 of the Bengal Tenancy Act: | - 

Held, that the decision of the question of stalus involved In the subsequent 
suit to restrain the defendant from cutting trees on her holding was not 
basred by res judicata, as It was not directly and substantially in issao hh 
the prerio suit: - indubale-Dobi v. Atel Chandra Okoeh = - 
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Registration, If valid—Document executed by one of two partes on behalf of 
himself and the other; See Letters Patent, cl. (15), appeal under m 447 
— Àct— Memorandum accompanying an equitable mortgage, &'mere 
— record of cectaiá facts ; See Equitable mortgage e - 375 
Registration Act, Secs. iy (1) and (s), 49— Agreement for louse} Soe Document 295 
: Reut, enhancement of—Presumpiion—-Ben gal Tenancy Act (VIII of 1885), 
o S  Se/'5o(1)—Amalsamatien of tenures—New tenancy. 
> A sult was instituted for enhancemest of rent of a tenure, Defendants prove d 
` payment of rent at the same rate for a pgriod of 20 years before tho fosti- l 
tution af the sult. Plaintiff produced a Kabuliat of the year 1260, corres- 
ponding to 1853 and relled upop it as showing that the tenants had agreed 
to pay enhancement of rent. There were originally four separate tenures 
which wero amalgamated into one by the Kabuliat of 1853, the Kabullat 
expreesly stated that enhanced rent would be paid according to the rate of 
enbancement in the village. The other Incidents of the tenure mentioned = - 
"" + in the Kabulíat were not shown by the defendants tobe the Incidents of 
~ ‘the four original tenures : : : ° 
Held, that tho plaintiff wae entitled to Enhancement of rent ; as be- rebutted” · 
the presumption arising under section 50 (2) of the Bengal Tenancy Act: 





^w 


Dhircadra Nath Ghosh v. Gopi Charan Saka .. € n - iz 
t——, enhancement of— Rent payment of, at 2 unlform rate for a perio  exceed- - 
Ing 20 yoars—-Bengal Tenancy Act, Sec. 5o ; See Burden of Proof one “Tr 


Roat, sui! for—Talab baki papers—Kvidentiary values *-Evidence Act (I of 
1878), Secs. 33 (2), 34-~Bengal Tenancy Act (VLU ef 1885), Sec. 52 (0)— 
* “Time ef measurement, 
Under section 44 of the Evidence Act, islab baH papers are-not — 
evidence to charge any person with tabiiiy. . 


ORE Gull nape aay be ai daa mia aar G. (a) of the “Evidence 
> Act ; but before they can bo admitted, a landlord is to show thatthe pet- 
SEF Ee Ea aa as in the 

ordinary course of basmess, ; 


The words “ At the time the measurement on which the claim h based was 
4 made ” In sub-goction 6 of section 52 of the Bengal Tenancy Act, ido not 
refer to the measurement upon which the excess area is found out before 
the Institution of the suit but refer to the measaroment made at the time 
of the original settlement. / 


B A landlord has to prove under section sx of the Bengal Tenancy Ad, that ^ 

there has been an increase In the area fór which rect was previously palid 

and in order to do so, ho must show that the land was measured at the 

tine of the inctption of the tenancy by a particular standard of measure- 

ment and that there has been an increase in the area on measurement by e. 
Y ` e the same standard; The section merely provides that If the landlord 
proves that at the time the measurement on which the claim is based was 
made, there existed 2 practice of settlement being made after modetre~ 
meat of the land assessed with rent, It may be presumed that the ama 


*. 
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Redempea—(Cemid.))  - l 


` 
ne 


~ 


Per N. R. Chatteried, F. 1 Section to of the Timttation Act would not ^ 


apply to sech-a sult. 

Per Sanderson, C F. : Tha presumption coder section 114 Ilus. le) of 
is Reldence Act; tial x decre holder porche obtained permission to 
bid is not to be drawn Jn the absence of any evidence and in view of the 
terms of section g9 of the Transfer of Property Act. : 


Per Mecherjee and N. R. Chatierjoa $F. 1 The effect of a bebuliat execut- 
ed by a mortgagor to a mortgagee, after Its execution, was that of land- 


‘lord and tenant and not that of mortgagee add mortgagor. The ‘mere 0 


fact that the lands were let out to the , would not alter the rola- 


ton between the parties. 
A sult for recovery of rent, although the sum to be recovered is to be applled 
in satisfaction of the interest due on the mortgage, ts not a suit for re- 
covery of arrears of Interest on the mortgage. i 

Fer Mocherjes F.: The right to redeem is not a personal right ; it is. an 
interest In the property mortgaged, so that when fhe equity of redemption 
bas been sold away, the mortga dor can no longer exorcise his right of ro- 
demption. ` e °°, 

At the time when the Transfer of Property Act was passed, the rulo bas 


` 


been recognised by Courts that where a mortgages had obtained a money - 


decree for the mogtgage debt and had, without the leave of the Court, 
taken the equity of redemption in execution, he bas, on equitable grounds 
liable to be treated, notwithstanding his purchase, as a mortgagee hold- 


‘tng the property in trust for the mortgagor. The legtlature recognised ; 


the prevailing rule of equity-in section 99 of the Transfer of Property Act, 
_ but modified its application in two directions, In the first place, the 
mortgagee wes prohibited to purchase the equity of redemption In execu 
tion of his own decree, whether it wus a money docroe for the mo-tgage 
debt or for a claim related thereto whether it was a decree fora claim 
‘entirely uncomectéd therewi-h, In the second place, the prohibition was 
ede and aquae Oe e eevee ya Dy De os 
e gagoe evea with the leave of the Court. . 


Section 99 of eun 
comprebensive rule (O. 34 r. 14 of the Code of Civil Procedure). Tte dis- 
ability of the mortgages ts stricted to cases where be purchases the 
equity of redemption at a mile held in execution of & decree for the pay- 
ment of money In satisfaction of a claim arising un ler the mortgage. The 
“mortgages, if he hgsa claim against the mortgagor Independent of the 
mortgage, has the seme right that other creditors have to realise it by the 
‘attachment and sale of the equity of redemption, In such a caso, the 
decree-holder must obtain leave to bid under O. 21 r. 72 of the Code of 
Civil. Procedure, and when he has obtained leave, be is in the position of, 


an independent purchaser : : This differentiates the case of an execution salo 


from a private salo of the equity of — Uttem-Cheséra Dav v. 
Raj Krishna Dalai ms ae one - s 


A 
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gugve, at the Instance of the first mortgages, for whose benefit holds the 
property—Secoad mortgages purchasing equity of bina in execu- 
tion of his decree ; See Receiver e oe T - 


Redemption, zxi/ fer— Trenger of Property Act (IV ef 1883), Sec. 99, (sein. in 


4 


conirdeention ef, fet of—Irregular sale—Sale, „akat pasnd ai— 
Procedure fer witing aside sale—Suit te enforce & Irusi—Limiiation 
Act (LX of 1908). Sec. 13, Sch. 1 Aris 130, 148-—Heidence Aci Uef 1872), 
Sec. 114 Mus. (e)—Presumplon—Leaye to kid— Mortgages. purchaser, 
VU Irusteo—Morigape Ly conditional saig— Loase of moriguged property 
te mortgagor by mort gigee—Relation af partics—Rent, "enit fer— Suit 
met for recovery of arears of interest on mort gd gé—Civil Procedure Code 
(dA V of 1908) O, y4 R. 14— Righi te redeem, {f a personal right— 


` Equity of t redemption, d can exercise right of re- 


damption. 


Per Curiam ı Whore , a — has, in contravention of section 99 of 


the Traner of Property Act, attached the mortgaged property and 
brought it to sale and parchased it himself, the’ mortgagor or bis ransferes 
E annia a acta a without 
- first getting the salo sot aside : 


A mle in contraontion of section 99 of the Trama of — not 


& nullity 1 e . 


m 


Fee Moolerjos, For Such a alo ts aj- irroquisr salo liable 5 be avoided, 


merely ba proof that the terms of the section had been contravened. It 
, operated to trans'er the equity of redemption from the mortgagor to the 
mortgagos. It could te set aside at the instanco of the judgment-debtor 
on an application unda- section 244 of the Code of Civil Procedure of 1882. 
1f euch application was not made eithoc before or after confirmation, the 


sale became final and conclusive, and usder section 316 of the mid Codo . 


of Civil Procedure, the title to the property sold (that ts, the equity of re- 
demption) vested in the , urchaser from the date of confirmstion, so far as 
regards the parties to that suit and persons claiming through oc uader 
them. ` i 


^ 


An irregular sale cd dde dcl dM CE 


nullity. ] - 


Per Curiam : Ailey vad  — M P ERN 


tree of the egalig at rodeio fer the mortuary «salt foc mdenip- 
ton would not lie. 


Per Sanderson. C, F.: If iasi AEE PP nioan inei 


article 120 and not mud dn schedule I of the Limitation Act would 


~ *pply- 
' Per Weodrefie, T. t Neither article 148 aor section to of the Limitation Act 
_ would apply to such a suit, if maintainable. Article 135 refers to ‘a suit 


for redemption and not to a sult wharo equity of redemption bas passed 
out of the mortgagor who seoks to enforce a trust in hie íavous upon the 
ie eee ee eee 
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Professional Gceaae—(Conid:). " , 
term and concerns tho Interest of a public body, [t interferes, The Chair- 

. maa ef-the Howrah Municipality v. Barada Prasegma Pais... m 137 
Professions ulsage—S trict coe planes wR rer Kenan s See Counsel. el 313. 
Property dodicated to deity, waturo of ; See Pala, transfer of m" isa 37 
Provincial: Small Cause Courts, powers of—Attachment of movgbles betoro 

. judgment ; Ser Movablea, attachment of 5 € t me cr 179 


EAEE a 17~—Revlew—No deposit of cost in 
time--Limitatlon Act, Soc. 5 ; See Limitation ' m -, vee 


Public navigable river, beds of—Crown, Property of; See Revenue, settlement 


of on M bab did [4 Lond Lead p li 


y. 
Purchaser, real, at an auction sale, hold in 1903, suit by, against an assignec 
of a certified purchasar, If maintainable j See sult, maintalpabllity of - 
, when entitled to title deeds ; See Sale — i “a 
„from Hindu widow, H to prove legal necessity —Híndu widow: dd: i 
administratriz of her husband's estato—Loave obtained from Judge of 
Probate Court, as to sale ; See Hindu widow — .. m" Lis 
Ralyai, interest, value of ; Ses Land acquisition m ' w i: 
Recelrer — Mert qugee's right to appoint receiver— Merigager's right te proi— 
» Receiver abpoinipd by the Arst mortgaged in presence of morigegor. and 
second merigagel— 3cona mortgagee purchasing equity ——— 
affect e. + . P 
PNE TEE cde sdb a die AR when there is 
reason to apprehoad that the property was insufficient to pay the incum- 
brance thereon. : P 
Whether tho mortgages fe or is not entitled to possession, be may invite the 
Toart to apppint a recejrer, if the demands of nes require that the 
morta qoc sbould De deprived ct poussbos, 
of a — who holds a 
simple mortgage- j a 
Sacer ho wes appointed ia t prosencs cof the ‘mortgagor and 
socond mortgages at the instanco.of the first mortgagee, holds the pro- 
perty for his (first mortgages’ a) benefit alone and is bound to make over to 
him the entire Income for the satisfaction of his dues. The order foc the 
appointment of the receiver was blading upon the mortgagor and the 
second mortgagee. The fact of the second mortgageo's obtaining a 
- decree on his mortgage in the absence of the first. mortgaged and pur- 
chasing the equity of redomptioa ‘in execution -of that decree, did not 
. alter bis position in relation to the recelrer at the Instance of the first 
mortgages. Maharaja Sir Remorwar Slag Bahadar v. Chnal ‘Lal. 
Skaka e e M vun Del ow Por 


— we cen Do ap polita mos ut by. a first mortgagee ; Seo Re 
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Procoluré—Beamlition of petitioner for search warrant j Ses Search warrant... 


——————Sub-mortgageo proceeding against his mortgagor and mortgagor of 
his mortgagor—M ortgagee’s property situato in the town of Calcutta—- 
Original mprigagor's uu ond cece Mi Sub- 
mortgage ont - sas --— e. - 

—— — TWituess failing to appear—Ctvll Procedure Colt (áa V of 1908) , l 
O. 16, Kr. 11, I3—Fine, when can be imposed. 


Rule’ ai of dd«-i5 of tim’ Code of Co Procciué ge diei am. — 


where the person satisfies thd Court that ho has not intentionally failed to 
carry out the order: Rule 12 appliBe to the alternative case of a person 
failing to satisfy the Court whether he appears in order to àffer an expla- 
. pation oc not. But in eicher case whether the facts are those contem- 
plated in rule 11 or rule 13 the Coprt can only proceed after attachment 
of the property. Sib Kemari Debi v. Secretary ef State for India iz 


Comell ^ — ae "T T" t -- 


res -—-— 
N 


Producties, preventing—Removing a document; Ses Insolvent... oon 
Professien— Usage and ctiquette—Solicltor, instruction of ; See Count! — 


Lan] 


| Professional Üceusc—Rfect of ast id Hug—Caleniéa. Municipal Act (IH B. C. 


— Sees. 578, 631-—-Offence, when aa acon e. 
tal, ordez of, if and mLen can be reviewed. 3 
A pleader practised in a Court in the year 1917-18 without taking a 
<license 1 . . i 
Held, that be was guilty of-an offence against the provisions of section 378 
* of the Calcutta Municipal Act on the last date of 1917-18, that Is on the - 
gist March, 1918, and a complaint lodged within three months of that 
dato was not barred under clause (1) ofsectionó31,  ” 

ü Per Richardsen, F. ı Ths offence under spction 578 of the Calcutta Muni- 
cipal Act llos in the person.exercising a profession after tho is of July 
in any year without having the prescribeddjcense. -H the profession is so 
exorcised on subsequent days, there mtay bo a doubt, whether a separate ` 
offegto i» committed on each day oc whether Ít is all cog continuing 
offence. "I — 

If the profession fs exercised on one day only the prosecution must be com. 

í menced within the following three months. If It is exercised.an a num- 

bor of days, whether the offence is a continulng one or Bot, the 'prosecu- 
` tiou must be commenced within three months of the last of such days. - ' 
Per Skomsul Huda, $.: For the purpose of carrying on a pleader’s pro- <- 
fession, it is not necessary that he should overy day conduct a case or 
attend or address the Ccurt. For instance, the fact of keeping an office | 
* for the purpose of receiving hie clients, giving them advice or being 
gonorally oped to engagement as a pleader, will all constituto the carry- 
ing on of & pleader’s profession. a 
Per Curiam v^ As a rile the Higt Court docs not latorfero with an order of 
acquittal, Bu when cane ia mot comin Goo fa the vc ng o the 
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Presimmytiea—(Centd ). - e — 207 
Tho gist cf the principle upon which « a lost grant is peer is that the 7 ld 
state of affairs is otherwise unexplained. i . . 


Wen from a certain set of facti, a Court infers a lost grant, the process is . 
one of Inference of fact and not of logal conclusion. Kasi’ Nath Daaiis* · 
.  charjeo v. Margr! Chandra Pal T. P ee $01 
C Benard of measurement —Suil for addit lenal rent. 


* In a sult for additional rent for additonal aree, it was found that the . . 
standard of measurement set’up on behalf of the plaintif was, inconsistent = 
with the Kabuliat-upor which the suit was based : 


Held, that the present signdard of measurement could not be presumed to be | 





the standard In ose at tho time of the Inception of the tenancy. Madhabi d 
Sundari Dasya s. Syama Charan Biswas x — 203 
À =, how rebuttei—-Hindu family residing in a partikular place— E 
Migration; Sve Burden.of proof-^ wu. — din on ' ga 
. Preveatiag — Existence ; See Insolvent — .. - Hi * 209 
Priesily office, salo of; for the benefit of a shobait, H legal j See Pala, transfer : ' 
^. of E c x — TM E eco Y 
Private allenations—Custom ; See Pala, Eànsfer ol — s, W E 3 
* —— allenationmot right of service in connection with temples; See Pala, | e 
i transfer of ^. in ese ose — ow - $7 


e Prebate—Oppesition to grant-elnterest’—Grandfather's daughisr’s son's 
gex—Samanodale—Spiritual bensft—Appeal-—Order rejecting opposi- 
| Hem to grant of probate—Ciwil Procedure Còde (Act V of 1908), Stc. £15.- 


A grandfather's daughter's son's son having some soct* of relatlonship with | 
the family, has some interest to appear and oppose tho application for 
_peobate made by a estrangèr to tiè family wis. the brother of the aister’s 
husband of the decoused, : . -—T : 


Quare; Whether a grandfathor’s daughter's son's son [a excluded from , 

inheritance under the Bengal School even. whore there is no other helr ‘4 
T at all ? , - l ZEN 

Every samanedaba cainot be heir. In order that he may inherit, be mug . 
also be a Sabulya i. €. must belong to the Auta or family. — 

aa eee eee oe 

_No appoal los against en order of a District Judge holding that the objecto : e — 
had no lecus stangi to oppose the grant of probate. Suchan order can - 

. be revised by High Court under section 113 of the Code of Civil Proce- * 


duro. Radheramen Chowdkeri v. Cepal Chandra Chakravarty Doe 81 
ome, grant of, who can oppose—Interest—Grandfather’s daughter's son's tow 
800 } Ses Probate "TI "s on ons ^ Bi 


Precoéuro— Divorce case—Marrtage, solemnizatiog of—Marriago, date of ; See 
Marian’, Qoia of" je >o oko om 0-7 M8 
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Plalzi, return of-=Civil Procedure Code, O: 7, R. 10 (1), €. 49. R. 3—Salt - 


instituted in the Original Side of the High Court j See Sulit, maintain» 


abillty of set e dump Lo d se wkt ast 
—— effect of ; See Criminal Procedore 
"Code, Sec, 412 ` ` 5 — lies ou * 


Ploader, nalea of--Mlicondact—Crimicl prosecution ndi likely te tuc- 


cred — Legal Practitioners Act (XVII of 1879), Sec. 13 (7). 


. Although there is no Infextblo rule that there must In every caso be a trial 


and conviction for criminal misconduct before disbermont will be ordered, 
that should be the ordinary rule, where the müxonduct alleged has no 
direct connection with the conduct of thè- pleader in his practical and. 
Immediate relation to the Court. Where the misconduct attributed lndi- 
‘cates unfitness to discharge professional duties, a criminal cdnvictior may 
not always bea pro-requistte to the adoption of disciplinary meesures ; 
and, Indeed, notwithstanding acquittal on the criminal charge, disciplinary 
“measures nay be succeasful-y taken, Tho test to be applied in each case 
- is, whether the person concerned will be prejudiced by tho adoption of 
summary procedure for the Investigation of what is in reality a grate cri 


minal charge. 


' 
Tbe rola deducible from Anon ; Anen j'Anon ; Stephens v. Hill fà us follows ı - 


An attorney will be struck off the roll If convictéd of felony or if 
`  conyicted of a mibdemearonr invblying want of integrity, eve? though 
the judgment be' arrested or reversed for error; and also, without & 
previous conviction, if he is guilty of gross misopuduct in his profession 


or of acts which, though not done ín his professional capacity,gravely — 
~ effect his character as an attorney; but In the latter case, if the acts . 


charged are indictable and aro fairly denied, the Court will not proceed 
against him until he hes koen convicted by a jury; and will in no case 
` compel him to answer under oath toa chárge for which’ he may be 





indicted. „Chandi Charan Mitra v. Klag-Emperor "T sit 
Pelars Sos Professional] license `.. ° * 
Pesseasion of stelen goods, when; Sev Penal Code, Sec. 411. wo om 
Poverty—Delay in \proseatigg petition by husband for dissolution of BATES 
on the ground of adaltery ; See Divorce bes on cis 
^t Practice of admitting appeals subject to objection at the hearing, eoodoqaned 5 
See Appeal ` 
leceldancy Towns lasalveacy Act: Wocesdine wae: charge bod tai rro 
or irregularity, effect of 5 Sev, Insolvent - ^ ee. 
——— — — Sec. dub person’; See v Tool- 
vent — - ans - 
- Presimtyilon— Hindu family migrating frem one province to «nie tae. 
custom and family relation j See Burden of proof ui ps 


— —— Law of place—Hinda family residing ` in a particular province ; 


See Burden of proof <a ids ficia - 
Lee resi Queen Tac, a . a 
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Perpetual — Relief Ad (I ef 1877). Sees. e" 54, — 


point, when can be raised in appeal. a 


The right to an injuncilon depends, In India, upon —— nese 
by the provisions of the Specific Relief Act. ` .} y 
Section 53 of the Specific Relief Act’ defines the mode in which & perpetual : : 
injonction can be granted and its restraining effect ón tho defendant when . E y 
X has been granted. - — 


‘In order to ontitlo a litigant to a perpetual injunction, he must establish ri 
that the injunction is required to pregent a breach of an obligation. The i 
. term ‘ obligatios,’ according to {section 3 of the Specific Rolief Act, in- 
cludes every duty enforceable by law, so that when a logal duty is im- 
_ posed in one person In respect to another, that other is invested with the 
corresponding legal right, ` 
The first paragraph of section 54 of the RENE TE the 
* broad and general rule that -given the breach of án existing legal -right 
which is vested in the applicant, the breach thereaf may be restrained by 
injunction. 


When a plaintif gpplies ‘for an injunction to restrain a violation of an | 
alleged right, if the existence of the right be disputed, he must ‘cetablish 

s that right before be gets the in function to provent the recurrence of Its 
violation. e. 


è Mectloos 54 and 55 of the Sppcliic Rellef Act are ta bo road together as sup- . 
: plemeating cach other. The formo defines the circumstances under à 
d which perpetual injanctions may be granted; the latter enumerates the . à 
* cases where an Injunction must not be granted. The right to an injunc- "s 
«^ — tion canot be Aotermined independently. a the provision of.sections.s4 and 
56 by reference to the terms of section g3, 3 "M 


An injunction cannot be granted when équally efficacious rellof can ‘certainly E : 
be obtained by any other usual mode of proceeding (exdeptin.case of . á 
‘breach of trust). . 


° A pur quain of ew, ot depending on tho datrmlaation of a question of 
fact, though not raised in the primary Court for mentloned in the Inomo« 
randum of appeal, and Is not one of jurisdiction In the sense of cpmpe- 
z tency of the Court to entertain the suit, can be raised at the hearing of == + 
appeal, if It goes to the root of the, and raises the question whether 
the Court was competent to grant the relief clalmed by the plalntif. Ram 
* Kissen Jeydeyals. Peoran Mal — .. is —* e 5.25259 ° di 


+ Perpetual toJunction, when can be — See Perpetual injunction EM 359 


Persea having management and possenaton of the property of "xn idol, power, »" me 

uie dine qu E S Ea * di * 37 
Personal law—Locality—Mixtüre of — and ceremonion; See Burden of a? 2 
: proof ` ee oam - — ^ 7 s 


.Petiiiog by Infestigatiog officer, wolgttt of "See Warrant a’ ak S 
— ^. 3 , 


5 Act. xxj- ; INDEX oF CASES. T 


gio Pusper suk— Conid.).. DI 
platen a refusal of the application tó sue as & pauper on the fourth ground 
mentioned in rule s, namely, that tho allegations of thè UE do not 
P * : . whows&ckusofacion. — ; s 4 
N Rule 5, order 33ecóntem plates the refusa] of a secood application when fi 
^ - Wain respect of the ming right to suo; that is, the right to suo which 
formed the ‘basis of the provizus application. — 


, An application for leave to sus In forma pauperis by- the pelouse. who 

* was tho wife of the opposite party, fór maintenance from hec husband was 

. dismissed op fite ground'that the allegations in the plaint did not show & 

e , cause of action. Moe than two years afterwards, sho made the presect 

| application on the sth Augue, 1918, for loarp to sue informa pauperis to 

recover maintenance from he: husband for a period of more than two 
years subsequent tò the date when the previous application was filed ı 


iv 


Held, that the subsequent application to sus in forma panperis, was oot . 


barred by rule 1$, order 33 of the Code of Civil Procedure, |. 
' "There i no subtantial diztinctios between k might niet in rule 15 dnd ^ 
£- ` cause of action! in rule 5, order 33. 


A right to maintenance is a recurring right, accruing from day to áss. It. 
may be extinguished or modiied by a change of circumstances. , Raiga- 





p * Penal Code, Sec. 141—Unlawful asembly—Common object—Humiliting pe 
son intervening j See Rioting . — nae ae * 

— — , Sec. 161—Accomplice—Offeice under alternative caso npon same © 
s , facts j See Mipdirectlon one ~ in "e - et se 

i -— S, Sec. 401—Hablt, how proved Criminal. — Code, Sec. 
1171 a” aya y Ses Thleves, gang of, belonging to ase AM = 





— senable explanation—Burden ef reef. 


5 Undie section 411 of the Indian Penal Code, the pomession of stolen goode -` 
D by the accused must be possoesion seen ater the theft or tho stolen. goods 


must have been "recently" stoen. 


Where the peisonee.is charged with — —— €" 
z prosecution has proved the possession by the prisoner, and the goods had 
é . been recently stolen, the Jury may be told that they gray, not that they 

, musi, in the-abeenoo of any ressonable,explanation, find the prisoner 


' guilty. But if an explanation is givén which tmay be true, ft Is for the ` 
b i “Jury to sey on the whole evidance whether the accused is gujlty or not; . 


s- that Js to say, if the Jury think that tbo oxplanation may reasonably be 

e trae, though they-are not convinced that it la true, the prisoner is entitled 
7^5. . ‘to an acquittal, because the Crown has not discharged tbe omsf of proof 
—- 1 Imposed upon it of satisfying tko Jury beyond reasonable doubt of tho 

e^ prisonec's guilt. That emacs never changes ; it always rests on the prose . 
7 . cution: Hatha Moadal v. King-H mporer - we - 
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performed to' your own satisfaction, to the satisfaction of the menr 


- bers of the Bar, to the satisfaction of the Vakils, to the satisfaction l 


of my branch of the profession, to the satisfaction of the litigants 
and to the satisfaction of the public. , 

Sir Asutosh Mookherji in reply, said :—Mr. kirar General 
Mr. Bose and Mr’ Mitter, I desire to thank you and through you the 
members of the profession on whose behalf you have spoken for the 


cordial reception you have given me and for the: good wishes you ` 


have so kindly expressed. Since 1904 when I was invited to accept 
@eeat on the Bench of this, Court, I may say conscientiously, I 


have never spared myself in the discharge of my judicial duties and. 


it is a source of genuine satisfaction to me to find that I enjoy the 
confidence of all branches of the profession. I wish Icould persuade 
myself that I possess all the good things. which you so generously 
attributed to ms; but.I realise that-whatever success I may have 
achieved in the discharge of my judicial duties that success is in a 


. very large measure due to the assistance which I have received from 


the members of the profession who have appeared before me and 
who have assisted me with their great talent and learning, The value 
of that assistance is not probably always realised or acknowledged. 
I venture to express the hope that during the short time that I may 
have to preside over the deliberations of this Court I may" continue 
to receive that assistance so that the great traditions of this Court 
may remain unbroken, I thank you again for your kind and cordial 
reception, 


~ 
^ 
^ ^ 
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NOTES ON CASES. | 
Workman—Injury by accident — Compensation, hom to be medsurad. 


L was engaged as cook house-keeper earning £55 a year with 
board and lodging. On February 28, 1916, she entered the em- 
ployment of the respondents, munition mknufacturers as a lathe 
worker. On September 11, 1916, while engaged in turning and 
gauging shells she met with an accident resulting in an injury to 
her hand and the permanent shortening of her right thumb, and loss 
of grim At thes time of the accident her average weekly earnings 
were £4, 8s. 84 When, however, she recovered sufficiently she re- 


e sumed her former occupation and obtained a, situation as a tomt- 


porary cook at sos: a week with board and lodging and expressed 
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an intention ‘of not -eturning to munition work. She made an ap- - 


plication. for compensation for injury she had suffered. She’ also. 
produced, evidence that owing to her injury she could not now do 
work similar to shell turning apd that she was to some extent handi- 
ckpped in ‘her work asa cook. The County Court Judge ‘found 


that the injury did not justify an inference that hér-carning capacity 


asa cookor éook Louse keeper was‘ reduced and held that the 
question of her capacity ata lathe worker did not arise as she had 
no intention or desire to resume such work and had made no attempt 
tb obtain it. Tbe Judge accordingly \2warded no-compensatiofi. 


‘On appeal it was eld that the judges mode of ‘dealing with the 


case is wrong, thatthe measure of-the compensation is the diminu- 


‘ton of she wage earning capacity in consequence of the injury and 


that-the diminution is to be measured ‘by -a comparison of the 

capacity previous to the injury with the capacity after the injury 

measured by the amount -which ‘the -workman is ens or is 

able to earn. ; 
Held, further; that the consideration of her prerious employment 

was irrelevant. 

R. M. 
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Can a High Court Vakil be appointed perma- 
nent ChiefJustice of a High Court ? 


In our issue of April 1920 we reported the proceedings in Court 
when the Hon’ble Sir Asutosh. Mukerjee took his seat as Acting 
Chief Justice. Babu Basant Kumar Bose on behalf of the vakil 
branch of the profession said in the course of his speech :—“It is to 
us a matter of special gratification, that for the third time in the 
history of the Court a member of our body has been summoned to 
fill the highest judicial appointment in the land, githough we re- 
cognise that under fhe present CERAN EAR such apbeiniwen? must 
only be a temporary ene.’ 

The statement italicised has attracted much attention and our 
esteemed contemporary, the Madras Weekly Notes has pointed out 
in its issue of rirth April, 1910, that the statement is not correct, 
Mr. Krishnaswami Iyer in an article published in the Madras 
Citizen, dated 24th April, 1920, has very succeasfully maintained the 
same view as the Madras Weekly Notes. We reproduce below 
these two articles and to make them intelligible we set out here 
section s of the Indian High Courts Act, 1861, as also section ros 
of the Government of India Act, 1915, which has re-enacted the 
previous provision with a material alteration, thereby removing 
whatever doubts might have existed on the subject. 


Section 2 of ths Indian High Courts Act, r5Ór. 

The High Court of Judicature at Fort William in Bengal and 
at the Presidencies of Madras and Bombay, respectively, ehall 
consist of a Chief Justice and as many Judges, not exceeding fifteen, 
as, Her Majesty may. from time to time, think fit and zai who 
shall be selected from 

ist, Barristegs of not lesa than five years’ standing ; or 

e 
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and. Members of the Covsnanted Civil Service of not less than 
ten years’ atanding, and who shall have served as Zillah Judges or 
shall have exercised the like powers as those of a Zillah Judge for 
at least three years of that period ; or 

srd. Persons who have held Judicial Office not inferior to that 
of Principal Sudder Ameen or Judge of a Small Cause Court for a 
period of not less than five years ; or 

4th. Persons who have been pleaders of a Sudder Court Or & 
High Court for a period of not less than ten years, if auch pleaders 
of a Sudder Court shail ‘have been admitted as pleaders of a High 
Court : . 

Provided that not less than one-third of the Judges of such High 
Court respectively, including the Chief Justice, shali be Barristers, 
and not less than one-third shall be Members of the Covenanted 
Civil Service. 


Section TOI, Sub-sections 2, 3 and 4 of the Government of 
india Act, 1905. 


(2) Each High Court shall consist of & Chief Justice and as 
many other Judges as His Majesty may think fit to appoint: 
Provided as follpwa :— 

(i) the Governor-General in Council may appoint persons to 
act as Additional Judges Sf any High Court, for such period, not 
exceeding two years, as may be required; and the Judges so ap- 
pointed shall, whilst so acting, have all the powers of a Judge of 
the High Court appointed by His Majesty under this Act. 

(ii) the maximum number of Judges of a High Court, including 
the Chief Justice and Additional Judges, shall be twenty. 

(3) A Judge of a High Court must be,— 

e (2) A Barrister of England or Ireland, or r member, of the, 
Faculty of Advocates in Scotland, of not lesa “than fiye years’ 
standing ; or 

(5) a member of the Indian Civil Service of not less than ten, 
years’ standing, and having for at least three years served as, or 
exercised thé powers of a District Judge ; ‘oz : 

(«), & person having held judicial office, not inferior to that of a 
Subordinate Judge or a Judge of a Small Cause Court, for a period 
of not less than five years; or ° 


(4) & person having been a pleader of a High Court for a period 
of not I&s than ten years. o 
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(4). Provided that not less than one-third. of the Judges of a 
High Court, including the Chief Justice but excluding Additional 
Judges, must be such Barristers or Advocates as aforesaid, and that 
not lees than one-third must be members of the Indian Civil Service. 


eAxtract from the Madras Weekly Notes. 


Can a. High. Court Vakll be appointed Permanent Chief 
Justieo of a High Court ? | 

On the statement which we have italicised in the first paragraph 
we are forced to join issue. We do not agree with the interpreta- 
tion placed by the Vakil member on section 101, Clause (4) of the 
Government of India Act, I9ts. Though itis too much to expect 
any light to be thrown on the interpretation of the section by the 
learned Acting Chief Justice, situated as he was, we yet venture to 
submit our own construction of that section. 

It may be observed at once that neither in the earlier enactment 
of 1862 or in the later Act.of 1915 is there any express provision in 
the body of the section that the Chief Justice shall be a Barrister. 
The question is whether the proviso fixing the number of Barrister 
and Civilian Judges also enacts that the Chief Justice shall be'a 
Barrister. + 

The proviso in the earlier Act of 1863 ran thus :—“ Provided 
that not less than one-third of the Judges of such High Courts res- 
pectively, including the Chief Justice, shall be Barristers, and not 
less than one-third -shall be members of the Covenanted Civil 
Service." Does the expression ' including the Chief Justice! quality 
‘not less than one-third’ or is it intended to denote that the Chief. 
Justice shall be a Barrister. It may be argued that if the latter 
be not intended, the expression ‘including the Chief Justice! might 
well have been omitted; but we have to point out that the earlier 
part of the section states that the High Court shall consist of a 
Chief Justice and a certain number of Judges not exceeding fifteen 
and & question may be raised and, we think, was raised whether the 
Chief Justice. ig to be clasped as a Judge falling within the statutory 
number. We think that, as the, section speaks of the Chief Justice 
as somewhat apart from the ordinary Judges, for the, purpose of 
clearly specifying, t the proportion, the Chief Justice is expressly in- 
cluded in the computation: and the proviso does in no way pres- 
cribe the qualifications of & Chief Justice. But the practico has 
been otherwise and the other meanjng seems to have gained favour 
with the authoriticg 
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It may now be observed that in section ror of the Government 
of India Act, rors, the matter is made vary clear. The new sec- 
tion in rgts is as follows :—'' Each High Court shall consist of a 
Chief Justice and as many other Judges as His Majesty may think 
fit to appoint ‘ provided thas no? less than one-third of the Judges of 
a High Court, including the Chief Justice but excluding additional 
Judges, must be such barristers or advocates as aforesaid and ‘that mol 
lass than one-third mus! be members of the Indian Civil Service.’ 
The analogous expression under the later Act is ‘including the 
‘Chief Justice and exclucing the „Additional Judges” whom the 
Governor-General is empowered to appoint. We do not think it 
can be contended that the expression goes with “shall be barristers " 
and it seems tb os to be clear that for fixing the proportion of 
Barrister and Civilian Judges, the number sball include the Chief 
Justice but not the Additional Judges. Otherwise, this strange 
result will follow that the Civilian Judges should be one-third of 
the total number inclusive of the additional Judges or in other words, 
the proportion of Barristar and Civilian Judges would appreciably 
differ ; and we think that is plainly not the intention of the legis 
lature.  W'e are also strengthened in our view by looking at the 
analogous provition in the Presidency Small Cause Courts Act ; see 
section 2 (3) of Act XXIV of 1917. l 

We are, therefore, of opinion that whatever doubts one may feel 
in constcuing the earlier Act the present enactment does not pre- 
clude a Vakil from being appointed as the permanent Chief Justice. 

The tendency of modern legjslation also may be borne in mind 
in this connection. The barrister qualification was enacted as in- 
dispensable at a'time wher the indigenous lawyer the Vakil with his 
high university qualification and deep learning had not come into 
existence. As we have observed often, the Vakil combines in him- 
self the erudition of the barrister and the local knowledge of the 
civilian, This claim of the vakil ass has been recognised in re- 
cent enactments of the Indian Legislature. Having regard to the 
high level of attainments of the pleaders of Indian High Courts the 
legialature has removed the historical anomaly of a barrister’s quali- 
fication. Under section 4 of the Official Trustees’ Act (II of 1913), 
and section 3 of the Administrator-Generals Act (III of 1913) a 
Vakil enrolled by a High Court is equally competent with a barister 
to be appointed an Official Trnstee or Administrator-General. .By 
Act XXIV of 1917 au Abvcate, Vakil or Attorney ia made compe- 
jent to fill the post of a Chief Judge of the Small @ause Court. 
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Extract from the Madras Citizen. 


The Chief Justiceship of a ehartered High Court. 
(By Mr. K. V. Krishnaswami Aiyar, B.A., B L.) 

There is g prevailing impression, not yet dispelled by our lead- 
ing lawyers or eyen carefully examined and pronounced upon by 
them, that no one but a barrister of England or Ireland or an Advo- 
cate of Scotland can legally be appointed to the permanent office 
of the Chief Justice of a High Court. This impression as to the 
state of the law is nothing recent, but has existed for more than 
half a century, since the constitution and establishment of the High 
Courts. Right or wrong, it must have resulted from various causes, 
On the one hand, the langnage of the early statates was by no 
means clear against the prevailing view and, on the other, the occa- 
sion or the inclination to look deeper into the question and to put 
forward a contrary construction must have been lacking. But now 
anew era has dawned since the passing into law of the consolidat- 
ing enactments of 1915, relating to the Government of India, which 
also synchronises with the political awakening in the country. The 
mental and moral impetus given by the claim and the agitation for 
self-government, the realisation of our fitness for m, the partial 
achievement of the ideal—considered wholly unsatisiactory by some 
but certainly disappointing at all events—these and other forces now 
in the air have inspired us to look closer and deeper into matters of 
this kind, either for the purpose of claiming what is open to us or 
agitating for what has been kept from us. It is therefore desirable 
that the attention of our leading men should be directed to this 
question and the opinion of the authorities invited upon it, so as to 
secure a satisfactory and abiding solution of the matter. According 
to the present constitution of the High Courts, which we have been 
so far seeking in vain to modify, a legitimate occasion for putting 
forward a claim of the kind under consideration can but arise 
rarely. A plea then put forward may be negatived and it would 
afterwards be too late for agitation. And now, when the’ Govern- 
ment have conceded to the Indian Vakil the office of Law Member 
of the Viceroy’s Executive Council, it should be easy to persuade 
them to extend the concession also to the politically less important 
office of Chisf Justice of a High Court. 

As early as August 1919, in submitting a memorandum of sug- 
gestions to the Secretary of State for India with reference te the 
provisions which were thereafter to become embodied in the Gov- 
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ernment of India Act, 1919, the Madras High Court Vakils’ Associa- 
tion stated that ‘section 101 (4) of the Government of India Act has 
now made it clear thata pleader of a High Court can be a Chief 
Justice just as much as a Barrister.’ Since then, Mr. S. Srinivasa 
Iyenger, C.I.E. the late Advocate General of Madras has, in his 
presidential addresa to the Madras Lawyers’ conference, expressed 
his opinion that "a vakil has now been made eligible to be a Chief 
Justice of a High Court”, an opinion which in view of the thoughtful- 
ness and legal talents of its author, ought at the very least to secure 
a respectful hearing even from [hose who are inclined to take a 
different view. 

The statute of 1915 which, with refererice to the provisions rele- 
vant to this subject, has been left untouched by the statute of 1919, 
it is submitted, makes the position clear against any legal require- 
ment that the Chief Justice should be a Barrister. Section ror 
sub-section 2 defines the constitution of a High Court and is fol- 
lowed by two provisos the first of which empowers the Governor- 
General in Council to appoint Additional Judges with the powers of a 
Judge of the High Court appointed by His Majesty, and the second 
fixes the m nag mum number of Judges. This is followed by sub- 
section 3 which defines the qualifications of "a Judge of the High 
Court" Then comes sub-section 4, upon the construction of which 
the question under consideration depends. Section roa fixss the 
tenure of office, section 103, the precedence, and section ros em- 
powers the Local Government to make temporary appointments in 
vacancies. ` 


A 


Upon these provisions the controversy centres round the con- 
struction of sub-section 4 and the question is as to the meaning and 
effect of the clause “including the Chief Justice but excluding 
Additional Judges." In the first place, it is submitted that this 
cannot be construed as defining any qualifications for the Chief 


Justice. The scheme of the Act supports this view. The qualifica- | 


tion for “a Judge of High Court,” which expression also comprises 
within its meaning the person who fills the office of the Chief 
Justice, has been defined in section ror, sub-section 3. It cannot 
be said that that clause does not prescribe qualifications for the 
Chief Justice also ; for otherwise, it would follow that no qualifica- 
tions are required for a Chief Justice by the statute: The expres- 
sion ‘Chief Justice and other Judges’. used in sub-section 2 of 
section ror and in section 104, and the provision in sub-section r 
of section 102, defining the tenure of office of a ,‘ Judge of a High 
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Court’ so as necessarily to inclade the Chief Justice also, strengthen 
the conclusion. Therefore, if any further qualifications were in- 
tended to be prescribed specially for the Chief Justice, we should 
reasonably expect that quahfication to be enacted as part of sub- 
section 3 itself, In any event, the enactment should be made in 
section» ror sub-section s or a part of the second proviso to that 
sub-section, but that is not bow the statute enacts. 


Moreover, the opening language of sub-section 4 referring to a 
mere mathematical proposition and its place following the clauses 
fixing first the maximum number of Judges and then the qualifica- 
tions of a Judge, show that this clause is providing for another 
important but distinct matter with reference to the«constitution of 
the High Court. Both Barristers and Civil Servants having been 
declared eligible for appointment in persuance of a scheme to 
throw open the office to civilians as well, the statute proceeds to 
define the minimum proportion as between the Barrister and the 
Indian Civil Servant inier send. with reference to the total strength, 
The Legislature had dealt with the character and kind of indivi- 
duals required for a Judgeship and it proceeds to deal herein with 
the High Court as a whole and its constitution gith reference to 
the various categories of individuals declared competent to compose 
it and does not have in view any particular office like that of the 
Chief Justice, as a distinct entity, for consideration. 


The arguments above advanced upon the scheme and form of 
the statute, would show that in this sub-section the legislature was 
merely fixing a proportion and furnishing a basis for the computa- 
uon of that proportion. Further, in referring to the inclusion of the 
Chief Justice, there is no reference to the person filling that office, 
but only to the abstract office which has to be reckoned as a unit in 
computation. This is made clear by the language, “ but excluding 
the Additional Judges” now found in section ror sub-section 4 of 
the new Act. Surely, the legislature was not enacting in this proviso 
any qualifications for the Additional Judges, much less the negative 
that an Additional Judge may not be a Barrister if that can at all be 
called the prescribing of a qualification. Baut if the opposite con- 
struction were to prevail it will necessarily lead to that result, for, 
While the assumed construction that the Chief Justice must bea 
Barrister ia derived from the language “including the Chief Justice” 
a Similar construction of the coordinate phrase “but excluding the 
Additional Judges” would be prescribing the qualification that an 
Additional Judge may not be a Barrister, e , 
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Then a reference to the Indian High Courts Act of rgt1 makes 
this position stronger. That Act, for the first time empowered the ap- 
pointment from time to time of persons to act as Additional Judges. 
Section s of that Act enacu “subject to the provisions...regulating 
the number and qualifications of Judges, it shall be lawfal for the 
Governor-General in Council to appoint from time to time persons 
to act as Additional Judges of any High Court for such period not 
exceeding a years, a8 may be required, and the Judges so appointed 
shall, whilst so acting, have all tbe powers of a Judge of the High 
Court appointed by His Majesty under section 2 of the said Act : 
Provided that such Additicnal Judges shall not be taken into ac- 
count in determining the proportion specified in the proviso to that 
section (the italics is oprs). This language which is clear that this 
proviso only deals with the mode of computing the total number 
of which the Barrister Judges and the Civil Judges are respectively 
to form a proportion also proves that the proviso to which it refers - 
corresponding to sub-section 4 under aonsideralion—equally pres 
cribes only & mode of computation. 

Further, the language indicates that the exclusion of the Addt 
tional Judges is apt from the result arrived at after working out the 
proportion but in computing the tetal figure from which the propor- 
tion is calculated. The language is “in determining the proportion” 
i.e, previously to the computation of the proportion and in the pro- 
cesa of arriving at the result. i 

Now, when the provisions of this Act of 1011 wero embodied 
and re-enacted in the, consolidating statute of 1915 each part was 
incorporated in its appropriate place and the proviso with reference 
to the determination of the proportion by excluding the Additional 
Judges. was incorporated with the proviso in the earlier enactment 
déaling with the same subject-matter, as it now stands in sub-sec- 
tion 4. While this may even be taken ‘as a parliamentary exposi- 
tion’ of the earlier, enactments in the High Courts Act of 1861, it 
gives a sure guide tothe interpretation of the clause under consi- 
deration, The inclusion of the Chief Justice can, like the exclusion 
of the Additional Judges, only be for the computation of the 
total number with reference to which the proportion is to be fixed. 

Then, turning to the language of sub-section 4 of section 101 after 
fixing the proportion of one-third for Barrister Judges, there ig the 
provision thal notless than one-third shall be civilians. Now of what 
total number is this one-third to be? And how is that to be com- 
pated ? Gramuptically the expression "of the Judges including the Chief 
: Justice but eggludiog thesAdditional Judges” or tho expressiou “of the 
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Judges” should be read into the statute a second time for computing 
the proportion of the Civilian Judges. But, in either view, the result 
would be anomalous and lead to absurdities. Adopting the same 
canon of construction with reference to the construction of the 
second “part of the sub-section which deals with tbe Civilian 
Judges as with reference to the first part, it would follow that when 
the entire expression."of the Judges including the Chief Justice but 
excluding the Additional Judges" is read again into the sub-section, 
the conclusion is inevitable that the Chief Justice must also be a 
civilian, He must be a barrister upon the construction of the first 
portion and he must bea civilian on & like construction of the 
second portion. 

The result is not different if the statute is read repeating only 
the words ‘of the Judges.’ To give aconsistent meaning, consistently 
with the express enactment including the Chief Justice but exclud- 
ing the Additional Judges in the proportion of 3, the word “Judges’ 
must have a corresponding meaning as including the Chief Justice 
but excluding the Additional Judges. Any other meaning of the 
word would either contradict the express enactment or make the 
construction anomalous or lead to inconsistencies in the result in 
fixing the + for the barrister and the} for theMGivilian. Bat even 
this meaning would not lead to a,sound construction of the sub- 
section. In so faras the Additional Judges are according to the 
meaning given to the word “Judges,” excluded in arriving at the 
proportion of 3 ‘itself, they are necessarily excluded in the result 
arrived at upon that proportion. But, according to the construction 
supporting the opposite view, which reatis the whole expression 
"including the Chief Justice but excluding the Additional Judges” as 
qualifying the word ‘one-third’ the qualification ‘‘ excluding the Addi- 
tional Judges” is also expressly enacted with reference to the result. 
The consequehce is that the express enactment “ excluding the addi- 
tional Judges" has no meaning and wholly superfluous, The expres- 
sion “including the Chief Justice” would properly be in as being 
necessary to indicate the qualification of the Chief Justice but not 
the expression, "excluding the Additional Judges" ss that result is 
otherwise effectuated. Such a construction is opposed to the ac- 
cepted canons of interpretation, that a statute must be so construed 
that every word of it has a meaning given to it. 

It cannot be contended that, on the basis that the word * Judges’ 
by its own import includes the Chief Justice and excludes the 
Additional Judges, the expression “excluding the Additional Judges” 
is redundant in the sounder construction which makes the expression 

* 
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“including the Chief Justice but excluding the Additional Judges” 
relate to “Judges.” We have only to remember that, quite apart 
from want of uniformity ofexpression in the parliamentary enactments 
from which different and inconsistent meanings of the word '' Judge,” 
can be evolved, the express enactment iacduding the Additional 
Judges in proviso a to-sub-section 2, of section ror, with reference 
to the computation of the maximum number of Judges of a High 
Court, bas rendered the use of the expression “but excluding the 
Additional Judges” in sub-section 4, quite necessary to avoida 
misunderstanding. . 

"Then again, another absurdity results from the contrary cons- 
truction, According to that construction, as the Chief Justice must 
be a Barrister, the expression “including the Chief Justice * must be 
read along with the ‘ one-third.’ Bot, at the same time, as the 
Additional Judges have to be excluded from the basis for computa- 
tion, the expression “ excluding the Additional Judges” must relate 
to ‘Judges’ with reference to whom the prpportion is fixed. Thus 
two expressions co-ordinate in their grammatical structure have to 
be given different grammatical constructions for effectuating the 
result aimed at. This is wholly extravagant and the construction 
arrived at on this basis can never be considered to be the natural 
meaning of the section. ° 

Again, as the proviso stands, the participal phrase ‘ including the 
Chief Justice but excluding the Additional Judges’ qualifies only the 
word ‘ Judges? If a contrary meaning were intended, the legis 
lature would have enacted in the form “ one-third (including the 
Chief Justice) of the Judges, (excluding the Additional Judges) or 
in some similar form. As it is, it will not be ordinary grammatical 
construction to read the phrase as qualifying * one-third.’ 

It is, therefore, submitted that the intent of the enactment is 
clear from its language that there is no requirement that the Chief 
Justice should be a barrister. It will be observed that the opinions 
quoted in an earlier paragraph 1efer to the statute as now existing 
and to the present state of the law, but I do not believe that in the 
expression of that opinion it was intended to indicate that the law 
was definitely otherwise prior to the recent stalutes. An identical 
construction would follow from Lhe earlier enactments also and the 
present Act of 1915 has only made the matter more clear. In any 


view, the language of the earlier statutes does not inany way militate , 


against the view herein contended for. 


^ 
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POWERS OF HINDU KINGS WITH RESPECT TO RELI- 
GIOUS AND CHARITABLE INSTITUTIONS. 


Itis the glory of Hincu law, that its roots are sunk deep into 
— the soil of national life, In the age of Satya and other ages there 
were no disputes in law, as there are now in the age of Kali (1). 
When men were bent on doing their duty alone and habitually 
veracions, there existed neither law-suits, nor hatred, nor selfish- 
ness (s). As years went on, men owerstepped their own duty named 
according to their own class o- period of life, and behaved other- 
ag wise. It was therefore ruled that men, who, overstepping their own 
duty named according to their own class or period of lifg, should 
behave otherwise, should be punished by the king. Persons 
connected with religions and charitable instituflons had to perform - 
certain duties named in the Sastras. Therefore a king must rigorously 
punish all persons connected with religious and charitable institu- 
tions who bebave contrary to their special duties, and he must keep 
them within their own occupations (3). : 
UNE SG eS —— CEDE — —r — — — — 
O afg gy Te TEM Wey Ta EAT feet ow qm. wale d wel 
34 WWI ARE! | Videpage 378, No. s, Vol. ili, of the Memoirs of the Asiatic 
Socdety of .Bengal—The Vyivahira MaAtrike of Jimutvahana edited by the 
Hon'ble Juxtke Sir Asutosh Mooberjeo, Kt. C. S. I., otc, (now Acting Chief 
a Justice of Bengal). 


(2) ww wr gU": SAU Wait: 
mee uy pnr WH anit wu. y 
Narada, Part /, Chap. I, Vers. 2, S. B. E. Vol. XXXIII, page s. 
. () aang? wal wd! arabe i 
Tro emm a welt qui wi 
$ 3 d A riaan act gen n emma i 
ree ra Roe rr engi a 
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. The earliest traces of the interference by the king in the manage- 
ment of charitable and religious institutions can be found in > 1 
Kautilya’s Arthasastra. 

B.C. 321-296 (1)-—Kautilya says : Managers of charitable institu- 
tions shall send informations to Gopa or Sthanika as to any heretics 
(Pashanda) and travellers arriving to reside therein (a) * * * * 

The Superintendent of religious institutions may collect in one 
place the various kinds of property of the gods of fortified cities and 
"country places and carry. away the property to the King’s treasury (3). 

Beyond these -exts of the Arthasastra, there seems to be -no 
authority regarding the jurisdiction of the ancient sovereigns over 
religious and charitable institutions, before the age of Asoka. 
Because, it was during his reign that the statutory law on the subject 
was promulgated for the first time. On 'or about the year 273 B,C, 
Asoks-Vardhana or Asoka, as he is generally called, undertook the 
government of the vast empire (4). His solemn coronation did not 
take place before the year 269 B.C. about four years after his ^ — . 
accession. ° 
~ Inas7 B.C. Asoka instituted A official ^ progresses 
for the propagation of Law of Piety (Dharma), and dedicated cave- J 
dwellingilyat Barabar for the use of Ajivikas. In 2536 B.C. he ' 
appointed Censors of the Law of Piety (Dharmamabamatrah) In 


annaia wu wwi; WWW: | 
QW XI BSI, Sia | way a j 

Vide Chap. XXVII, Vers, 35-36, page 143 of Baspsbéd edition of 1316 B. S. 
of Markandeya. purana. For English translation, vide page 151 of F. E. Pargiter’s 
editon, 1984, of Bibliothetk Tidica Series. “See also page 278 of the — E 
Mâtrika : wey: WE Hepes CT (WC Bm ies 
2 {ap The. researches of the German Scholars have clearly established that the 
Arthasestra is a genuine ancient work (echt and aifjeof Maurya ‘age, ‘and : pregum- 

‘ably attributed rightly to Chazakya'or Kactilya, Vide page 153. of Vincent A. 
Smith's Early Hastory of India, Ed. 1914. n 

(a) minui: qaam alg: Vide pago 144, SENT vu- 

ARA, edited by R. Shama Sastri, Ed. 1919. (Oriental Library publications by Í 
the University of Mysore). For English translations, vide pege 181 of R. Shima E 
Sastri’s English Edition (1915). 

(3) Gerrans) piem werte wr — rig sree 
Vide, page 244, Sidra waa} For Engilish translations, vide R. Shama 
* Sastii’s-Englida Edition (1913) page, 304- — - -> X 
^ . (4) Vide Vinrent A. Smiths Barly History of India, page 195. 577 
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243 B.C. ho published — seríos of seven Pillar Edicts, 
The Seventh Pillar Edict (1) runs as follows :— ! 

I. Thus says the Gods’ Beloved Gracious King—An interval is 
past since there were kings and wished how the Law would spread, 
among the people. But there has been no adequate spread of the 
law among the people. 

IL Thus says the Gods’ Beloved Gracious King on this This 
has Occurred tòme. An interval is past since kings did wish how. 


of, the Law has there been among the people. How then will the 
people be convinced ? How will there be an adequate spread of the 
Law? How among whom shall I increase the spread of the Law? 
III. Thus says the God's Beloved Gracious King. on this— 
This has occurred to me-Let me preach sermons of the Law and | 
let me give teachings on the Law. The people will be convinced 











J (1) “Sew 8 free won d et fem i. NUN UE a 
ue ved arnt yg € ifa we sf | E 
C E A g Re Erat uf 
i HL ae Rami faa OR PRI 
ww farn’ «md fang wat ae org | " 
wow www wp ana pow at Aqua 
p* wunfgar wie Q farm qus yui quar i 
| frm gat gaan aaf eg arte fan gafa à 
waar SV fpa ct Qr fa fafa wren i i 
" Siw ce 8 qui aware gna wamnsnw i o 
 waquunfü qd et qgwwufrus aft p aſa gfa o 
ti waag cw wg afgaf ome & «ar eaten annie ng- 
a a N iis amfa wrrr qa qril afrai 
- fq qfwwfaufe fa went ww maawe wram * f 8 wmfget $5 v 
Fa a faa | 
hi * | mi werge Sart fud fifa Fi srw am qu A wee crews 
OU pn wapnYTHRU wet argu a2 Sart fud fuaufe weed «ow ag fu & 
fanfaar an grate qup great ea e wpfuer: «gw 
feat fe eram i | l 
MEUS Sar nRa fana w araf amfi R pafa am aa 
wwrfaeitw viz Hind aggira wpt y ce ufastq mmi felon fk gener 
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on hearing these. They will improve and there will be á steady 
spread of the law. For this purpose sermons on the Law have béen 
preached and many téachings on the Law have been ordered. I 
have ordered my men too among the people so that they might 
preach and expound, Princes too ruling over many hundred 
thousand lives have been ordered '* say thus and thus to the officers 
of the Law.” 

IV. Thus says the Gods’ Beloved Gracious King. Perceiving 
this indeed I have made pillars of the Law, have appointed great 
ministers of the Law and have made proclamations on the Law. ° 

V. Thus says the God's Beloved Gracious King. On, the 
roads I have had Banyans planted so that they might offer shade 
to beast and to man. I have had mango groves planted and have 
had res@rvoira dug at every half a mile. I have had rest-houses and 
numerous troughs made here and there for the enjoyment of the 
beasts and men. But that enjoyment is a trifle. For the preceding 
kings as well as I have made the people happy in many ways. May 
the people pursue this course of the Law. For this purpose, I have 
done this. 

VI. Thus says the Gods’ Beloved Gracious King. I have em- 
ployed the great ministers of the Law in many kind acts. They are 
employe® among the hermits, thé house-holdérs and all the reli- 
gionists. Appointed, by me they are employed in the interest of 
the Church too. Appointed by me they are employed among the 
learned and the mendicants too. Appointed by me they are em- 
ployed among the naked hermits. Appointed by me they are 
employed among the various religionists. Receiving their various 
duties the numerous great ministers of the Law are emoloyed by me 


among these and also among all other religionists. 


qfea fe fu wolf. aaa quu Vek p owernguzred| saci fi 
Tan 8 ' 

vi que2 Sart fqq aaia 4 ww ana A & agag ay 
«naf ing a aa Aai aa qiu w faner E aye 
z fü 8 we £8 fran: Afaa Che aag sstifaiig fA we i 

vi daama Aea aeg HR ae 8 aa wIwPm me 
qraw n fuf wz EA fanaa viviefa: of aad udifafes’ Ag By 98 we 
ma yayar y A Rg Se fuer aty cw why crew y Gare fag aaefa 
erat Q4 T | 


€! qR «XR a eee gr x Anifa farzi R na Se RH wv ux. 
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VII. Thus says the Gods! Beloved Gracious King— These and 
many other chief officers are concerned with charities and gifts mine 
and the queens’ and also in all my harem& They perform their 
duties satisfactorily in many ways. Here and in the provinces these 
officers employed by me are concerned with the charities and gifts 
of my sons and of the other queens’ children for the performance of 
the Law and belief as the Law is but consideration as*to how kind- 
ness, charity, truthfulness, cleanliness, happiness and goodness will 
increase among the people. 

"VIIL Thus says the Gods’ Beloved Gracious King—The 
people accept and follow what virtuous atts I have done. Thus has 
increased and will increase hearkening to mother and to father, 
hearkening to the elders, respect for the old, the learned, the her- 
mits, the miserable and the poor and kindness to the slaves and the 
servants. 


IX. Thus says the Cod's Beloved Gracious King—This spread 
of the Law that has been among the people is based on the restric- 
tions under the Law under contemplation. The restrictions are 
unimportant in the matter. Contemplation is superior. This ise 
restriction under the Law that has been made by me, (e.g. such and 
such animals ought not to be killed.) I have made othe restric- 
tions under the Law. Butit is by contemplation that there has 
been an ample spread of the Law among the people resulting into 
the preservation of beings and avoidance of life-killing. Done for 
this purpose, be this continued by my children and grand-children 
and may endure till the Moon and the Sun last and may the people 
follow this. For those who follow this will have secured welfare 


———————————————— 


fearg sarees fu w 8 wo www Sf err £8 amag feux 
wien i 

e| mere egau cu fe aa weet w arp du 
qe Ww" dre wx are cw wreuqu afgaitts Suo ea facie enn qi 
ret anih f rfr fa afin dren weit d RU waste dom afifa 
Wm afer a l , 

ci afafa cw menfafag gganggu ygan ma radhan 
WIWEWÜU mAg VE xrgdziüe gadi Sard fug fqquíu ani 
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here and hereafter. Being bathed as King for twenty-seven years, 
I have had this Law Edict written. 7 

X. Thos says the God's Beloved—Wherever this Law exists, 
stone-pillars and rocks should be had so that it may have a long 
duration. 

$50 A.D. The Smriti of Yajoavalkya ranks chronologically next 
only to this "Royal Proclamation so far as the present point is con- 
cerned. Yajnavalkya says :— 

A king can reduce to slavery a Sanyasin who is guilty of incon 

,  tinence, till he is dead ( 1). 

The Dharma Sastra of Narad which agre*s on many points with 
the Smriti of Yajnavalkya and reflects a more developed stage of 
jurisprudence states the same thing in almost a similar language (2). 

A charitable or religious institution is a Gana or a public body 
(3) and it is therefore governed by the rules of the Hindu law 
relating to the ‘transgression of Compact,’ 

Yajoavalkya in dealing with the title ‘transgression of Compact’ 
says that these rules should be followed ere guilds, Naigamas, 
heretics and Ganas (4). E 

The rules relating to the ‘transgression of Compact! are as 
follows :— 








Xem cw enm cmn waia món fry agente cmm efi af 8 
wziW afan ag qe qoem mmu wm own qr i 

tei Tee rers Q cag «ww bd w2 gee "meg/mw Wy 
f aww western fü s f ou tw fpes uw? set Wit wefeufe | 


wafafatneh ta wafeta aana vd uri faq iwi ta — 
tei wefufa wa vie fowreants wr feerewenfa wp ca warf: qa qu a 
e Gux(afmR fusi; Vide Plyadasi Inscriptions edited by Ramavatara Serma, Patna 


p.37. Wide also Vincent A. Smith's Asoka p. 19o. 
1 
(1) Yajnavalkya Smriti—published by Nirnayssegar Press,—Bombay :909- a 
p. 150: NIEN UH wg HTC Chap. 2, Vers. 183. 
(a) qy qa f are: wp Beware: Chap. V, Vers. 35 S. B. E. Vol. 


33, p» 137- — 
(3) Vide Mr. D. R. Bhandarkar's Carmichaal Lectures. E 
(4) xf anafea amawa fuf) ^ Chap.a, Vers. 192, Yajnevalkys 


Smiit, page 253. Vide Narada Chap. X Vers. 3, S. B. E. Vol. 33, page 153. 


e Vide also Dx. Romes Chandra Majumdar’s Corporate Life in Ancient India, e 
page 143: Three Kasays by Rai Rajendra Chandra Sastri Bahadur, M.A., page 25. 
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Having made suitable houses in his city, the king should make 
the Brahmanas settle there. And having granted them stipends for 
learning the three Vedas, he should say—'' Follow your own voca- 
tion.” 

He following, without any hindrance, his own vocation, should, 


^ with care, satisfy those which time brings on, as well as those im- 


posed on him by the king. ° 

He who robs the wealth of the villagers or breaks the establish 
ed custom of the society, should be banished from the kingdom, 
after having been stripped off all his possessions. 


All should follow the words of persons who speek in the interest 


" of a public body. He who acts, otherwise, shall be punished with 


the first form of penalty. 


The King should finish the business of persons who approach 
him in the interest of a public. body and send them away after 
having honoured them with gifts and other marks of royal favour.' 
Whatever a person, sent out by a public body, on a public work 
gets, he must make it over to that body. If he himself does not 
give it, he must be punished with eleven times the amount, 


Persons conversant with Vedas, pure-minded and shorn of avarice, 
should be placed at the head of a public body to administer its 
affairs. All should follow the words of those persons speaking in 
the interest of a public body (1). 

Let us now look into the Sanskrit Dramas which depict a picture 
of real life of the ancicnt IndoAyrans. 


4 


(1) con men g qr new aa gu 
| kW! raa ord: umemífefa 1 e 
aariaa wey eret wi i 
ante «ww vw cu comer A: y 
wwe yter did wy wd 
watered wen 5 apina t 
wie ww wa uw | 
were fau ww a ara: werd m y 
aay ai Taree, serae frr Sq i 
a queue yaan atta: a 
ayena wert mq | 
e TERAN "WU waelwreqq end i 
Were aatan aig: wifren: | , 7 


Vers. 18c—191, Chap. I, Vajeavalkya Smriti, p. aer. 
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A. D' 413-455. The greatest of Indian Dramatists is Kalidasa 
and the finest of Eslidasa’s plays is Abhijnana Sakuntalam ; the hero : 
in Dushyapta, a celebrated king of ancient days, the heroine Sakum- 
tala the daughter of a celestial nymph, Menaka. After the prelude, 
in which an actress sings a charming lyric on the beauties of Sum- 
mer time, King Dushyanta appears pursuing a gazelle in the reli- f 


catches sight of Sakuntala, who, accompanied by her two maiden 
friends, is engaged in watering hec favourite trees, when a bee was 
flying at ‘her face. l l e 
Sakuntsla says :— -  e 
This impertine t bee will not desist. 1 will go elsewher . 
(going a few steps and glancing round). How now here also x. . 
comes? My friends, deliver me fromthe attack of this i 
behaved bee. . a uu 
Both the . companions — : Who are we to deliver you? ~- T 
Call Dushyanta (to your aid) ‘Fhe religious institutions are to  . à 
be protected by tte King (1). ates 
Seizing an Opportunity of addressing Sakuntala, the king is just 
thinking whether he wi'l make himself known to the beautiful girl. y 
King (aside) : How shall I make'myself known and shall at the 
same tiMe disguise myself? Well, let me tell herin this way. I am thy 
person charged by His Majesty, the descendant of Pumu, with the, ~- ~ 
administration of justice and religion ; and I am come to this sacred n 
forest to know if the rites of the hermits are performed without 
obstruction (a). i ide 
- Itis clear from the passages quoted above that the Hindu Kings | 3 
as a matter of fact exercised supervision ever charitable and reli- — 
gious — of the empire, 





Vide Manu Smriti, Chap. VIII, vors. 219-230. Published by Nirnaysag:- 
press, Bombay, Ed. 1837 Sekóbda, page 307: Vivadchintemanj ' published v, 
Venkateswar Press, Ed. 1820 Sakübda, page Sa: J. R. Gharpure's Smritichandeik - 
Vyavahara Kanda, page 3312, Ed. 1917. Vynvahara Mayukha—Benares Editio, 
1879—page 89: Viramitrodaya.— Vyavakaradhyuya— Edited-by Jibananda Vidya 
sagara, 1875— page +33. 

(x) cre xfaw eek aii | SAANG | Act l, vido page 13 
Bidhubhushan Goswami's Edition, 1916. į 


(2) wwfa w: Aa um winfinnt faga: en e 
í TWIN, page 16. 
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The Hindu Kings had ministers of charitable works for stich 

superintendence. We find in Viramitrodaya : (1). 

~ “Some hold that the term Yogakshema means persons who per- 
form sacrifices and charitable works as the King's minister (of 
charitable works) the (family) priest and the like." 

That the Hindu Kings asa matter of fact exercised supervision 
over Hindu religious institutions will also be clear from numerous 
historical records (a). 

In an inscription evidencing the treaty made between Raja 


* of Cochin and the Dutch East India Company, itis stated among 


others :— 

As we are obliged to protect individually the temples of Palayn- 
nur, Tiruvallamale etc, we should do soina regular manner (3). 
Again, in the inscription No. IX. styled as the Srivilli pAthur plates 
of Abhirama Pandya, the following Sanskrit passage is found :— 

CCST TTT ONDES | 

TAR wihwanüfa qupmm ww d qus a 
“Of the two, gift and protection 
protection is superior. By gift one 
attains heaven, but by protection the 
imperishable (immortal state)"...(4) «4 

In an earlier passage we find the King Abhirama summoning 
the learned and asking them “whether gift or protection is better." 
The answer was “protection, O, Pandya King is superior in this 
world than gift." (5) 

That Kings interfered when there were disputes regarding reli- 
gious matters will also appear from Nelson's Madure Manual(6). 
Their Lordships of the Judicial Committee referring to this Manual 
in Rajak Mutin Ramalinga Setupati v. Perianayagum Pillai (7), 
say i— 

There can be litfle doubt that this superintending authority was 
ised by the old rulers. 







(1) Vide Chandra Sastri’s translation, pago 350. 

(2) Vide P. Ganapathi lyers Law relating to Hindu and Mehommedan 
endowments. Ed. 915 pago 33: vide also Subramania Iyer’s ancient Dekhan, 
Bk. V., pp. 345 to 350, 

(3) Travancore Archmlogical series, Vol I, No. III, page 11. 

*(4) Group VI. page 115. 
(x) Travancore Archslogizal Series, Vol. 1, Group VI, pp. 18, Tog™and ERP 
(6) Part III, Chap. VIII page 162. ° 
(7) (1874) L. R. t I. A. 209 (233). : 
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The Hindu Rulers interfered in the management of charitablean 
religious institutions when they found that the managers had abu a 
their powers. This was the law centuries before the birth of: Christ 3 - 
and this was the “aw when. thea British first came to' occupy India| ` 
Because, inspite of successive waves of invasion and conquest b UA 
Persians, Greeks, Scythians and Mahomedans, the. national deve- 
lopment of,the life and law of the Indo-Aryan race remain 
practically unchecked and unmodified from without. down to the. Li 
era of British occupation. 
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NOTES ON CASES. 


TS Pending charges known to the Police—if tebe mentioned to the Court 
í i. " upon the first conviction— One comprehensive sentence : 
di c d M was convicted of obtainifig £ so from Miss. P by false pre 
Henry Markham. tences. M offered to marry Miss P who advanced £50 on M's| 
representation that he was purchasing a bosrding-house by means 
of whide they would carry on business after marriage. On the day 
of wedding M was not found In 1608 M was sentenced to 12 
month’s rigorous imprisonment. 
On his release in 1909 he was rearrested on another offence 
which was committed in 1907 but about which the police failed to 
inform the Court in roog On the second cherge M was sentenced z 
to 18 months rigorous. imprisonment. m à 
On appeal the Court reduced the sentence to 6 months' im- 4 
prisonment with hard labour on the ground that all pending charges 
against & 'defendant should be mentioned to the Court upon the 
e first conviction with a view to their being disposed of by on 


a ————— —— — — — 






comprehensive sentence and that a prisoner | should hâve, a “Clean 
sheet, when he comes out of prison. i " 
In ve Syres (1) followed. T p 
NK. C. f fe E ex f 


t) (1908) 1 Cr. App. Rep. 1734 0 








The Hon’ble Sir Asutosh Mookerjee, Kt. 
Acting Chief Justice of Bengal. 


i ; | > òr sjupihy OW oe “novel task | : we This meant, dno other 
p words, radyal a abolition ot the = commercial c arts, adminis- - 








Um he latter Court ha jurisdiction. over ae manner ror contracts: dud - 
: covenants. between. merchant. and ‘merchant or other, whether the - 
Contract was made within. the area of the Staple or outside it. (4): A 


statutory recognition of the institution was received. in the reign of | 


Edward II by the. S'atute of the Staple (3), which defined the 

: | authority and jurisdiction of the Court with | particularity. Ito was 
enacted, amongst other things, by the statute “ ‘because that merchants 
. cannot often long tarry in one place in hindrance of their business . 
we will and grant the speedy right "be to them done from day to day 


and hour to hour according to the law of Staple.” The King's 
Justices. had no part or lot in either of the Courts and they therefore. 


4 looked "upon them with feelings of distrust and suspicion.” 


From the foregoing accoüni it becomes digectly evident that the ; 


— siem. of judicial administration as meted out by the two courts . 


betokened speedy disposal of proceedings. and quick despatch. of. 
business coche g drew daring. of time; worry and. ae a 
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use alike o o£,  merchaijta and lawyers, The e — acis 





uw was — a | Court ot Piepowders (lit. dusty toot, paki so pa, p 
* from. the dusty feet of suitors who resorted to it(r). This court which /— — 
0000 WAS, as described by Lord Cokes " the lowest, and at the same time —— e 
| — fer most expeditious Court of justice known tothe law of Ensland — 
.. Was a Court - of Record "(2), in which the Law Merchant. was adminis- 
tered i ina rough and ready way by the Steward of the Fair with the — 
assistance of merchants who went there, ( 3) and which originally and 
_ for a long time afterwards had jurisdiction over all. matters. occur- - 
-ing within the fair or market, without limitation as to amount, dn = 
as well criminal, and betw.en denizens as well as forigners($ In 
the fulness of power, be it noted, it * was one of the most active — 
and most widespread of all tribunals formerly existing in ‘England |. | 
d -and formed. $ ‘Separate organic unit in the judicial. system of the 
— realm.(s) - AS attachments were then and there returnable and pleas 2 
| might be. adjourned from hour to hour, either there. WAS a Continuous ae Se d — 
| Session daily from eight or nine a.m. until sunset, if necessary, oao — 
there might be one session in the morning and one in. the after- — : 2 | 
— noon(6). One of the most ‘salient features of the institution. was the ! um 
~ Administration of justice expeditiously among the variety of persons _ 
ee ~ a retorted from distant „places t to » the fair or mi ket. A 















j ta "$e the Introduction to Select. Cases on the Law Merchant t (Selden Society) : 
v. L3 Select Cases, supr A ; OE ee 
6. Fid., p. xxiii; ^^ 













SOME SIDELIGHTS I INTO THE ADMINISTRATION OF EARLY 
ENGLISH COMMERCIAL LAW. d 


"That since the dawn of history different races and nations: have 
had commercial dealings and intercourse with one another i in the 
face of immeasurable distances, insurmountable barriers andi insuper- 


able difficulties needs not now be gainsaid, It would perfectly be 


natural to suppose, therefore, that rules distinct and separate from 
those fixed, formal and personal relations of society, such as govern 
estates in land, succession and domestic relations, must have governed 
all business relations in particular in those times. Such,rules were in 
fact a collection of usages, practices and precedents regülaiing all 
business transactions and had actually Been observed in practice 
from very remote ages, notwithstanding the fact that the persons with 
whom such business dealings were conducted had universally been 


recognised as natural enemies and fit objects ofspoliation. The law 
| which prevailed in the Courts in those times may be said to have 
— i contained the germs of the modern Law Merchant and was then 
. quite. distinct from Common and Statute Laws, But if must not be ` 
supposed fora moment that the Law Merchant which governed | 
pt busi ness affairs during the ancient and middle ages suggested merely ` è 
Co v of bills and notes just as is denoted by the too. extensive - 
ET term ‘Commercial Law at the present day. There were then two. 
E . main; aspects. of the law i in question, namely, the Law Merchant and | 
: p. Maritime. Between the two all mercantile and business —— 
T nar ritime, were coveredin ti those e olden * — 








rors in —* days ot their pest M 
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ief sie — that his learned mnn and ii : asso- 








| the social interest, there is no possibility either of crime o or im- E 
morality. We must take it, then, that the ‘notion of crime ds , 
u ly 'sociologic.". | ru 





Sifaram. Bono, 2 A. 4; SEL 
( To de seal 





LATE BABU NILMADHAB BOSE. 


The Vakil's Association has lost its oldest practioner in the death 
of Babu’ Nilmadhab Bose on the 4th of February, 1920. He was 
86 years of age and had been practising since 1860. Babu Nil- 
madhab occupied a foremost position in the bar and was loved and. 
respected by all who came in contact with hime He retired from 
practice in 1916. We deeply mourn his loss and beg to offer: on 
sincere condolence to the bereaved family, 
On Friday, the 6th instant all the Judges of the High Court 
assembled i in the Chief Justice’ $ Court room yhen reference v was made 
ok the death of Babu Ni ilmadhab Bose. ' 
Phe Advocate: General said that the late Mr. "Big was P in 
1834 and was educated at the old Hindu College and wasa favourite | 
pupil of Captain DL. Richardson. He became a Vakil in June. 












In 1871 he began to: practise i ir the High Co 
"foremost. position at the Bar. H e was held i in 

: Bar and while strictly Oriental i in man 
and assimilateu what „was best in the ` 
command. of the English language 
jue while he was a man of the high 



















ined he Alipur. Bar of which he becam thi eader. A Aus 





udition was i profound, He lefta large family t 2 and o — — 














rime’ accepted, 


E: advocates the idea of — X 


p - menial distinction. 
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— ‘Martineau. observed long ago, these two sentiments are- to e 


With regard to the sentiment of Jusita it - should e observed that uo 
itis one of the most complex of human sentiments and to call it- 2 
» fundamental is nothing short of a psychological error (Qu Garofalo € 
_ tries to modify his statement by saying that an individual—iffie — 
wants to keep himself outside. the circle of criminality—is expected cu 
/t0 possess these two sentiments in an average degree. Butthe - 
- “average degree" is nowhere defined and really no definition seems to. (o 
be possible. Further, as Professor Ferri points out, there are other — 
moral sentiments, such as patriotism, which would appear to be Ado 
fundamental as benevolence and justice. On these. grounds, v 
therefore, Garofalo's definition of natural crime as “An offence 
against the fundame ntal altruistic sentiments of pity and probity in. 
-the average measure possessed' by a given social group," which arises 
-out of an analysis of what he calls the fundamental moral senti es 
ments, must be characterised as imperfect and incomplete. The — ^ 
 definitión satisfies neither the classical school nor the positivistic — 
- school ; ; the forme: are dissatisfied because, : as De Quiros pithily um 
remarks, “The decalogue is reduced to two commandments: Thou 2 
shalt not kill (pity) and thou shalt not steal (probity)? (u); it fails e 
to satisfy the latter because, as Enrico Feri observes, itis not 
necessary to define ‘Natural crime’ as that is the only category of 
crime with Which a positivist deals, Be it observed, however. that P 
, although, I can accept, neither Garofalo's definition nor his method 
of arriving at it, I am in entire accord with him in so far as he 



























ral crime”. as: distinguished. from. 
ficial | or statutory crime.” This I take | to. be Garofal ) 
valuable contribution to. the science of ! criminology and : 







i is — — to point ou ^h 






megts are the latest dii et gschie evolution Nu Bd 
(u) De Quigos ‘Modern Theories of Criminality,’ p. 3o. — 
e "E 












| , CRIMINOLOGY. T 


o er 







eat Nae 1 have maimained above: 





. sion of ih acts i bic were sot crimes ‘hea, ‘pot are — 
as crimes now) produce. any corresponding organic. and psychic. 


~ notion of crimin ality y 


Jt may be argued » 
T e : being variable it 





could not have 


: PE the organic 


and psychic — : : 


changes i ? The objection, be it noted, is based ona misconception. m 


Tti is not contended that the mere fact of the commission of acts 
like these would produce any changes. Everything would depend. 
upon the motive and. the mental state from which these acts pro- 


ceeded. A man. might commit a murder from the loftiest motives.. 


of patriotism or from motives of cupidity or revenge or passion. 
It is the controlling motive that would determine his mental state 
and so may or may not produce, as the case may be, those organic 


and psychic traits which are regarded as the concommitants of a 


criminal mind. Further, we must not lose sight of the fact, that in 


Primitive times, whatever the social and political sanctions might. 
have been, acts, which we now condemn as crimes, used to be | 


committed from various motives. "Tifere were parricides and in: 
Same act may he 
‘committed from. 


cupidity or motives of jealousy or with a view to hide one's dis-. 
honour. It is the latter only who? must;/have developed the eharac-- 
teristics which, to-day, we associate with criminality, for it is a well- | 


fanticides from a mistaken sense of duty as well as from. motives of 


recognised fact that a man might have grossly violated the provisions 


of thé penal code without being a true criminal as much as a man, | 


who has always scrupulously Observed and lived within the limits 
of the law of the land, may be regarded as a potential criminal. 





-the cause o a crime i is not the inscrutable fiat of the individwal will. 
| and further, that itis possible in the case of born criminals, to de- 
lineate their organic. and gayeie e characteristics. : 









I si) (a E. any violation of either of 








SOREN e - 


zi may take | it as established, then, for our present Purpose that. 
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Answer to the 


objection, 


` The controlling |... 
motive psa A RE 


the changes. 


various motives, 


Garofalo's T denos 
; crime. $3 


| .. Garofalo’s ^ ——— HR — 
iou RM ME — x — 
ie obest t organised hunan nature. iis fact a as ‘Dro ! 

















True explanation to 
Cbe found in the 
Laws of Evolution 
E and Hered dit. 


What the law of 
heredity implies. 
Operations of the 
law modified by the 
law of variation. 


and by Environment: 






i to my mind the explanation is not satisfactory. The savages, as a 


| who have. Observed the Kolls of Chota-Nagpur, the Santhal: 


ina s cutie 6 environment. 


d upon 
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also be berne in mind that these characteristics are found i in born- 
criminals, and not in occasional criminals. Dr. Lombroso would | 
explain the existence of these features by the theory of atavism but a 







e, are not always criminals or criminally- "inclined. In fact, 





the Bhills of. Rajputana will bear testimony to the fact that there — — 
are few people more honest, more truthful and, more hospitable.. 

The law courts of our country, it is well known, seldom disbelieve 

the oral evidence of these people. Further, the physical and the, P 
anatomical characteristics of these savages would belie their criminal ager 
character. The true explanation, it seems, will be found in the | 
Laws of Evolution and Heredity. Whenever a violent. crime is n 
committed, there is a corresponding anti-human or anti-social feel- ——— 
ing, "d anger, jealousy, greed, etc., in the mind. These feelings UM 
produce certain. definite nervous modiflcations which are transmitted uo 
from generation to generation and which manifest themselves i in the 
individual a s insanity, criminality or epilepsy. This does not imply, 

of course that the child of a criminal will necessarily be a criminal or d 
will show the physical and apatomical marks of criminality becausé, | ~ 
as we know, the law of heredity is modified a good deal by the law ae 
of variajjon. Further, it should also be observed, that even if all d 
the marks of a criminal are present, actual commission of crime | 
need not necessarily follow. Thus, as Professor Ferri observes | i 
" Now, some men will deny the existence of this clinical type, bee — 
cause a born-consumptive fortunate enough to be rich and able to oe 











live inan hygenically favourable envirónment reaches an advanced | p 





age without dying of tuberculosis. It is the same with the criminal — 
type. The individual, who from birth, by hereditary transmission E 

carries in'his organic and psychic constitution this junction of ano- — 
malies, is pre-disposed to crime. He may, if hehas the good | 









fortune to live in an exceptionally fav ourable medium, die without "e 


having ever violated the penal code, bufhe will on the contrat an, 0 
fal i into. — ^ad E the conditions of his ae mer 










But there is one ) rather serious o mA that may be eot i 







E^ Crisinal ! Sociology, p . 








UE oamsouogr. 





and — Thus, Dr. ombre 
criminologists. observed. the. lari eg umber of cr 

always attached fhe greatest. importance to what he called the | “ atas 

vistic traits " sums up the result of his strdy in his‘ Criminal man,” 
"The study of the living, in short, confirms, although less exactly 
and less constantly, this frequency of micro-cephalies, of asym- 
metries, of oblique orbits, of prognothisms, of frontal sinuses devs- 


loped as the anatomical table has shown us. It shaws new analogies | 


between theinsane, savages and criminals. The prognathisn, the 
hair abundant, black and frizzled, the sparse beard, the skin very 
often brown, the oxycepbaly, the oblique eyes ; the small skull, the 
: develope d. jaws and zygomas, the retreating forehead, the volumi- 
“nous ears ; the analogy between the two sexes, a greater reach, are 
new characteristics added to the ebaracteiistics observed in the 
dead which bring the phe criminals nearer to the Australian 
and the Mongolian type.” The observations of Dr. Lombroso are 
corroborated by the researches of Professor Ferri, Marro ang others. 
Thus, according to Professor Ferri the enormous development of 
the jaw isthe most “ characteristic mark of fKomicides committed 
through antihu man fury " (o) Ihave had some opportunities of 
observing some. murderers. and violent criminals (the former of whom 


were undertrial prisoners, it should be noted, but almost all of 
bere whom were convicted. —— in some . of the — prisons 







lo pment ph the ja jawsi d retreating foreh ade are the most "irequent, . 


if not the invariable, characteristics of those criminals. | The same 


anatomi 1 fe: tures. will also be — in the P price of € crimi- s 








Results of Dr è 
Lombroso’s 


. observations. 


Corroborated by - 5 


Ferri, 








| Certain. pem 


"physical and 
| ‘anstomical | 


cherie e ln of 


im — t the criminal type 
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" Tardes 


; Meaning of the 
negation of the 
freedom of will. 


The second branch 
of argument of the 
classical school 
considered. 








E individuali is * ‘the point of inter-section " of these? * ibffnerices: dd 
circumstances. “Tt is not possible to ascertain mathematically, : what 


3 terious entity the “individual " plays in the formation of a volun- . ae 
y 2 : 


. cause a voluntary act exac 


| human bejngs ‘The discussion about t 


| * | — of and i it must be treated in fuller details hereafter. I pro- : 


P E bat ede d — ical factors as well. 
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the will" (k). It really seems as if Tarde and Salilles, 0 experi- 

mental criminologists | as they proclaim th emselves to be, still adhere — 
B. hat fetish of moral liberty asa matter of concession to popular 
nd — The — of Tarde’ s Ss eae it pnay be 













porta 


part the influencës and circumstances play and what part this mys- 





tary act. Now, if itis admitted that the environment has an influ- 

ence upon the voluntary act, it must follow that the environment 

must influence the human will first before it can produce the volun — — 
tary act. That being so, it is easy to conclude that the human will n : 
itself is shaped and moulded by its environment (m) and the ordi — 

can deny the existence of hutran will 


nary laws of nature. No one 
the existence of human intellect. but 


any more iban one can deny 
what is denied is that this buman «ill is outside the scope of natural | : 
promulgate its absolute decrees. ot 
ukases unfettered by any law. Human will, we conclude therefore, ——— = 


is an ordmary cosmic phenomenon—a product of evolution and can 
tly in the same way in which one poe 






laws and can, like an autocrat, 


m: non may be said to cause another. | 
The second branch of this argument is, * 1 have. Lobieited.- ue 


above, that it is not possible to delineate the biological and psycho- zs — 
logical characteristics of the delinquents . since they do not forma 


class by- themselves and they are exactly like the other ordinary — 
he existence of what is known 


” (n) is too important to be thus. summarily — 







as the. € criminal type 










E itinin Süciology, 1 p 290. | u 
A» But Salilles, it should be noted, is not out and. out : an na 
hi in man is — free, but setually, his 







(a) B 





te) The most recent investigations on the subject. are ‘those ot Dri 
| His apinien. app — to — | 







average man are in them more or r less exaggerated. 
o 


















* that he i is aid * hen” * (n The ee ‘fallacy oF a 
bie — y "of: ——— " has been pointed c out by Legs Stuart 









— a —— diaquisit it ion on the: wubjot e Al that Is want to 
point out is. that the theory- of the freedom of will. will militate 
against the law of causality uson wh ich the entire fabrics of physical, 
psychical and sociological sciences depend.  Generalisations of a 
science, as we know, depend upon the nexus of causality that may 
be established. between phenomena and if we introduce anything 
extranzous and inexplicable in the shape of the fiat of human will— 
the entire causal chain will lose its meaning and no generalisation 
and hence no scienca would be possible. It will be further observed 
that no scientific reason (except perhaps that based upon the dubious 
evidencé of one’s own consciousness) has ever been assigned for the 
sf existence of this inscrutable freedom of the human will, while on the 
other hand, the science of physio-psychology (or psycho-physics), 
uniting external observation with introspection has demo strated 
the natural process in accordance with which every voluntary act of 
man is unrolled. Thus as it has been well observed thate"* from a 
| reaction of irritability in the most elemen tary animal form, the 
protozoa, for example, up to the highest extremity namely the deli- 
berate act of a human being, there is a continuous series of shades 
and degrees which do not ad mit of a special privilege in humanity 
by isa intervention E moral AREY which. would: be: a wiraetgou⸗ 








ui on te Salilles ‘ ‘lndividualleation « a E Puslibiment | 
thical Studies uu 6 Philosophy of Responsibility,” it is 
nd gel stones is » explain the doctrine o of £ freewill i in n rela- 










me is Che vit of the person revolting against i it " t» he 
is for itself, Hegel's * Paoi of —* But oe 


Verworn and othess, 


the fterediate 
processes. — 








Objections to the | 


“ Theory of 
indetermination.’’ 


(f) militates against 
the law of causality. 


(fi) based upon the 
dubious evidence of C. 
one's own : we 
consciousness. 


(itz) evidence ef 
psycho-physics. 


(Gv) Feeling of 0 
freedom due to e 

fact that we are 
not conscious of 











